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Adams V. Valentinb. 
(Circuit Court, S. S. New York. November 11, 1887.) 

1. Specifio Pbbtobmancb — Whbn Enfokcbd. 

Bquity will not decree spécifie performance of a contract to purchase real 
estate, when the vendor is unable to offer a marketable title to the purchaser; 
and a title open to a reasonable doubt is not a marketable one. 

2. Dbed — Conditions— FoBFBiTURE. 

The clause in a deed, "provided, and thîs deed is upon condition, that ne 
building shall ever be erected upon such premises nearer to M. street thaD 
tbe house of O. now stands, " créâtes a condition as distinguished from a lim 
itation or covenant, and the whole estate conveyed becomes liable to forfeit 
ure in case of a breach of the condition. 

8. Same. 

Although the courts lean against forfeiture, and will construe words as cre- 
ating a covenant or restriction instead of a condition, which are capable of 
such construction, they are not to ignore the settled légal signiflcance of the 
language employed. 

4. Vbndob and Vbndee— Depbct in Title— Detbkminablb Febs. 

Complainant agreed to sell, and défendant to buy, certain real estate, with 
a dwelling-house thereon fronting on M. street; "title tobe good or sale void; 
and sale subject to restriction against building beyond the présent front line 
of the house. " Held, that défendant was entitled to a clear title, free from ail 
incumbrances except a servitude restricting the mode of use of the strip of 
land between the front line of the house and M street, and that it was a 
good défense to a suit for spécifie performance that the complainant's interest 
m the land was a base fee, liable to be determined as to the entire tract upon 
encroachment on the strip in question for building purposes; such a defect 
in the title not being susceptible of pecuniary compensation. 

6. Specific PERFORMAtrcE— Rbcovebt op Monbt Paid. 

Défendant, in a suit for specific performance of a written contract for the 
purchase of land, may recover the earnest money paid, without flling a cross- 
bill, where the title oSered is bad, and tbe return of the money is insisted 
upon in the answer. 

In Equity. 

Qeorge H. Adams, for complainant. 
H. W. Chaplin, for défendant. 
v.33F.no.l — 1 
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Wallace, J. This suit is brought to enforce the spécifie performance 
of a contract between the parties of the date of March21, 1885, by which 
the complainant agreed to sell, and the défendant to buy, certain real 
estate, with a dwelling-house thereon fronting on Mount Vernon street, 
formerly Olive streèt, Boston, for the sum of $50,000, to be paid in cash 
on delivery of the deed; ;fl,000 of the consid'eration money having been 
paid at the time of making the contract. The contract contained the 
foUowing clause: "Conveyance to be made by a good and sufficient deed, 
giving clear title from ail incumbrances on or before the fifteenth day of 
April next ensuing; sale subject.to restriction against building beyond 
the présent front lineof the house; title to be good or the sale void." 
The time for executiug the conveyance was extended by the mutual un- 
derstanding of the parties, and had not expired April 23, 1885; and on 
that day the défendant by letter notified the complainant that he should 
recède from the purchase, and expect the return of the' $1,000, because 
of a defect in the title to the real estate consiâting of "a condition im- 
posed by the deed of Jonathan Mason to Charles Bulfinch, dated Octo- 
ber 19, 1805, âlso Itaposed by a number of succeeding eonveyances." 
The deed from Mason to Bulfinch describes the premises in question as 
a lot of land "situate on Mount Vernon, westward of the estate of H. G. 
Otis, Esq.," and conveys the land by metes and bounds, and contains 
the following clause: "Provided, and upon condition, that no building 
shall ever be erected upon said premises nearer to Olive street than said 
Otis' house now stands^^." Bulfinch conveyed the premises to Humph- 
reyis by a deed dated February 10, 1806, which contained this language: 
"Provided, and this deed is upon condition, that no building shall ever 
be erected upon such premises nearer to Olive street than the housQ of 
H. G. Otis now stands." In several subséquent deeds conveying the 
same premises the words "upon condition" were omitted, but the words 
"provided that," etc., were retained. The deed to the complainant's 
testator, bearing date June 5, 1858, contained this récital: "The prem- 
ises being subject to a condition that no building shall be erected nearer 
to Mount Vernon street than the house formerly of Harrison Gray Otis 
now stands." Several défenses to the action hâve been urged; but the 
conclusion which bas been reached makes it unnecessary to consider 
whether there are any grounds for denying spécifie performance of the 
contract other than that upon which the défendant placed his refusai to 
complète the purchase in his letter of April 23d. 

The principles which control actions for spécifie performance are fa- 
miliar, and, so far as they are applicable to the présent controversy, can 
be briefly' stated. Equity will not decree spécifie performance of a con- 
tract to purchase real estate, when the decree woùld compel the défend- 
ant to aceept a doubtful title. The purchaser is entitled to a marketable 
title. He is not justified in refusing to perform the contract because a 
fanciful or spéculative doubt may be suggested of its validity. But a 
title open to a reasonable doubt is not a marketable one; and unless the 
defect belongs to the category of those in which substa,ntial justice can 
be donc by allowing compensation to the purchaser, and decreeing per- 
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formànce witli iallowances, the purchàser will not bè sutijected td the con- 
tingency of being distùrbed, or having his title successfuUy challenged 
when heattempts to part with it. In sucb actions, unless the party is 
présent in whom the oulstanding right is vestôd, the court will not un- 
dertake to cure infirmities by deciding a disputed question of fact or a 
doubtful question of law, but will refuse to décide for or against the va- 
lidity of the title. Pyrke v. Waddingham, 10 Hare, 1; BéU v. Holtby, L. 
R. 15 Eq. 178; Swayne v. Lyon, 67 P&. St. 436; Dobbs v. Norcross, 24 
N. J. Eq. 327; Griffin v, Oimningham, 19 Grat. 571; Park Corners v. Arm- 
atrong, 45 N. Y. 23é. 

The case of Jeffries v. Jeffries, 117 Mass. 184, is in point. That was 
a bill in equity to enforce spécifie performance by the défendant of an 
agreement for the purchase of a bouse and lot of land in Boston. The 
défense was that the title was incumbered by a condition which prevented 
the érection of any building exceeding a specified height upon the part 
of the land abutting on the street. The court used this language: 

"It is urged by the plaintiff that the court should, at least, pass upon the 
question whether the proviao in the deed is a condition now in force which 
may defeat the title derived under it, because otherwise it can never be biought 
to a décision except at the risk of the forfaiture of the entire estate. But that 
is precisely what the court has not power to do so asto conclude those to 
whom the beneflt of the condition, if it be one, has passed; and the efEect of a 
decree bverruhng the défense would be sirnpiy to transfer from the plaintifC 
to the défendant whatever of risk or inconvenience there may be from such a 
cause. Hence the propriety and necessity of the rule in equity that a défend- 
ant in proceedings for spécifie performance shall not be compelled to accept a 
title in the least degree doubtful. It is not necessary that he should satisfy 
the court that the title is so defective that he ought to prevail at law; it la 
enough if it appear to be subjecl to adverse claims which are of such a nat- 
ure as may rèasonably be expected to expose the purchàser to controversy to 
raaintain his title or rights incident to it." 

The restrictive clause in the Mason-Bulfinch deed, and the succeeding 
con voyances referred to in the defendant's notice of rescission, applies tô 
a strip of land adjoining Mount Vernon street which is 30 feet in width, 
and, whether treated as a strict condition, or only as a covenant running 
with thé land, constitutes a defect in the title of the property which is 
not susceptible of pecuniary compensation. Gilbert v. Petder, 38 N. Y. 
165. If it is only a covenant, it affects part of the land purchased by the 
défendant with a servitude of a substantial nature, and the diminution in 
the value of the property purchased cannot be asceftained with any ap- 
proximate acciaracy. If the clause créâtes a condition, it constitutes a 
fatal defect in the title which the défendant is asked to accept. By the 
contract of purchase the défendant stipulated, in substance, to accept a 
title which would be subject to a servitude restricting the mode of use 
of the strip of land abutting on Mount Vernon street. Giving proper 
effect to the contract, he is entided to hâve a clear title, free from ail in- 
cunibrances except a servitude afifecting only the strip in question; but 
he is not required to accept a title by which the whole estate becomes 
liable to forfeiture in case the part subjected to the restricted use is ever 
appropriâted to a différent use. 
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The clause in tlie Mason-Bulfinch deed, and especially the one in the 
Bulfinch-Humphreys deed, imposing the restriction against building, is 
in terms appropriate to create a condition, as distinguished from a lim- 
itation or covenant. Nothing could be plainer or more peremptory than 
the words in the latter deed, — " provided, and this deed is upon condi- 
tion that." There is no room for construction, and there is nothing in 
the context of either of, thèse deeds which warrants any other than the 
ordinary meaning of the language employed. Effect must be given to it 
conformably with the well-settled rules of law as expressing a technical 
condition. Gray v. Blanchard, 8 Pick. 283; Langley v. Ghapin, 134 Mass. 
82. Thecasesof ^j/Zmgr V. Kramer, 133 Mass. 12; SUnner v. Shepard, 130 
Mass. 180; and Episcopal Misaifffi v. Âppkton, 117 Mass. 326, — which 
illustrate the familiar rule that, although the words in a deed or devise 
are sufficient to create a condition the breach of which would forfeit the 
estate, the courts lean against such a construction, and when the words 
are capable of being treated as a covenant or restriction, will hold that 
they do not amount to a condition, do not confiict with the conclusion 
reached. The instrument considered by the court in each of thèse cases 
contained language from which it was reasonable to infer that the clause 
under considération was not intended to opéra te as a condition. 

The extrinsic évidence introduced by the complainant, for the purpose 
of showing that neither Mason nor Bulfinch intended that the restrictive 
clause in their deeds should take effect as a condition, if compétent in 
any view as against the défendant, is not persuasive; much less is it con- 
trolling. So far as this évidence relates to the Mason-Bulfinch deed, it 
does not require comment, because the défendant must prevail if the 
clause in the Bulfinch-Humphreys deed is a condition; and it is there- 
fore immaterial what construction is given to the clause in the Mason-Bul- 
finch deed. So far as it relates to the Bulfinch-Humphreys deed, it is 
to the effect that, shortly after Bulfinch purchased of Mason the prop- 
erty described in the Mason deed, which property included, not only the 
complainant's lot, but the lot adjoining it fronting on the same street, he 
conveyed the adjoining lot to Higginson by a deed without any condi- 
tion or restriction against building. The deed to Humphreys and the 
deed to Higginson were apparently prepared at the same time, because 
they bear the same date; but the deed to Humphreys was not executed 
until a few days after the exécution of the deed to Higginson. Conced- 
ing, for argument, that the évidence authorizes the inference that Bul- 
finch did not regard the restrictive clause in Mason's deed as a condi- 
tion, the question is whether he intended to impose a condition in his own 
deed to Humphreys; and the fact that he saw fit to convey part of the 
land without condition or restriction has no legitimate bearing upon this 
question. It does not throw any light upon the meaning of his deed of 
another part of the land, made about the same time, to another person, 
in which he incorporated, not only a restriction, but an unequi vocal con- 
dition. If such évidence can overthrow the plain language of a written 
instrument, the learning of the conveyancer is vain. 

It must therefore be determined that the complainant is unable to con- 
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vey such title as the contract requires, and that spécifie performance 
should be denied. As the défendant insists by his answer upon a re- 
turn of the money paid at the time of executing the contract, he is en- 
titled to a decree to that effect, if the facts justify it, although he has not 
filed a cross-bill. Story, Eq. PL § 394; Tumer v. Marriott, L. R. 3 Eq. 
744; Roym y. Paul, 28 Law J. Ch. (N. S.) 555; Turqmnd v. Rhodes, 37 
Law J. Ch. (N. S.) 830. It therefore becomes necessary to pass defin- 
itely upon the question of the validity of the title. Upon the view 
taken of the title and of the contract the défendant would be entitled to 
recover back his money in an action on the law side of the court. The 
decree must therefore direct repayment. 



Way, Trustée, v. Rcssell. 

(Œrcuit Court, 8. D. Nm Tork. December 9, 1887.) 

AccoBD AND Satisfaction— Agrbbment foe— Satisfaction. 

W., who was the trustée of his father's estate, flnding that one R., who 
was in debt to the estate on a note for $1,000, held a note of his brother for 
$7,500, "agreed to accept" the $7,500 "in payment of " the $1,000 note. The 
$7,500 note was supposed to be at hand, but it could not be found at the tîme. 
The agreement was oral, and no mémorandum was ever made on the subject. 
B. subsequently found the $7,500 note, but never tendered it to W. until W. 
brought suit on the $1,000 note, when he produced it in court, Héld, that the 
agreement was an accord, but without satisfaction, the contract being not to 
accept the agreement itself, rather than the performance of it, as a satisfac- 
tioû of the $1,000 note, nor an agreement to the eflect that the respective 
notes were immediately transf erred f rom one owner to the other. 

At Law. 

Action by John T. Way, as trustée of the will of Thomas P. Way, 
against défendant, Charles T. Russell, on a note for $1,000, payable to 
the order of the exécuter of the will of said Thomas P. Way. 

M. A. Kursheedt, for plaintiff. 

Granville P. Hawes, for défendant. 

Shipman, j. This action at law was tried by the court, the parties 
having entered into and signed a written stipulation waiving a trial by 

jury- 

The facts which were proved and which are found to be true are as 
follows: The action was brought to recover the amount due upon a 
note, dated February 20, 1874, which was signed and executed by the 
défendant for value received, whereby he promised to pay, on demand, 
to the order of J. Smith Rice, as executor of the last will of Thomas P. 
Way, deceased, the sum of $1,000, with interest at 7 per cent, per an- 
num, payable semi-annually. On or about July 16, 1879, the plaintiff 
was duly appointed trustée, under said will and testament, in the place 
and stead of said Rice, and théreafter received, among the other asseta 
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, of ^aid estate, the said note, upon which interest had been tlieretofora 

.paid, and was thereafter paid to February 20, 1882. Said note bas not 

been paid, and is still in the possession of the, plaintiff. On or about 

the ^ — ' day of August, 1883, one George E. Way, a brother of the 

plaintiff, and one of the heirs of Thomas P. Way, executed and deliv- 
ered to the défendant his, the sa,id George E, Way's, promissory note, 
for the sumof $7,500, payable on demand, to the order of the défend- 
ant, for value received, with interest, which note bas never been paid, 
but is still due. In the months of September, October, and Noveniber, 
1884, the plaintiff and défendant had interviews in Liverpool, England, 
upon the subject of the said two notes. The plaintiff had been sum- 
moned to England by a cable message from said George E. Way, asking 
for relief. He was then in distressed circumstances in London, and had 
been assisted by the défendant. At this time, the plaintiff verbally 
agreed that he would accept said note of $7,500 of said George E. Way 
as payment in full of said $1,000 note now in suit. The $7,600 note 
was then supposed to be in Liverpool, but it could not be found. In 
September, 1886, the défendant found the note among his papers at bis 
house in this country. It was not tendered to the plaintiff before trial, 
and it bas never been delivered to or accepted by him. The parties 
hâve stipulated that it was produced, and tendered in court. No writ- 
ten agreément or mémorandum was ever mad'e on the subject. 

The burden of proof to establish the fact that said agreément or ac- 
cord was made is upon the défendant, and I bave found the fact upon 
his testimony, notwithstanding the testimony of the plaintiff. The in- 
terviews were of a character and accompanied with circumstances which 
would naturally make a clear impression upon the défendant. His tes- 
timony is distinct, and the story is a probable one. The interview in 
regard to which the plaintiff testified was not probably the Liverpool 
interview; for he called upon the défendant for interest, and was shown 
the $7,500 note. The gênerai déniai that he ever agreed to accept his 
brother's note in payment of the note in suit does not lead me to doubt 
the fact that such an agreément was made. 

The remaining question is that of law upon the foregoing, which are 
ail the facts in the case. The agreément is pleaded as an accord and 
satisfaction. It is not claimed that an accord executory, without an ac- 
cepted performance of the agreément, is a bar to the suit; but it is 
claimed that the agreément was a mutual one to cancel the note, the ef- 
fect of which was that each was thereupon canceled. It is not denied 
that such an agreément could be made, and that if, by its terms, it was 
to take immédiate effect and was not to be executory, the resuit which 
the défendant claims would be accomplished, or an agreément could 
bave been made by which the $1 ,000 note was paid by the promise of 
the défendant to deliver to the plaintiff the $7,500 note.' But the 
agreément, as testified to by the défendant, was that the plaintiff "agreed 
to accept" the $7,500 note "in payment of" the note in suit. He fur- 
ther says: "The plaintiff agreed to accept the said note of George E. 
Way as payment in full of said note of myself." This agreément was 
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executory, — that the plaintiff would thereafter receive the note of his 
brother in lieu of the note in suit. Meantime, and until the accord was 
performed and accepted, the $1,000 note was not discharged. It was 
not apparently agreed that the $7,500 note was canceled, but it was to 
be taken by the plaintifif, and to become his property. The agreement 
was not to accept the agreement itself rather than the performance of it, 
as a satisfaction of the $1 ,000 note, neither was it an agreement that the 
respective notes were immediately transferred from one owner to the 
other. It was an accord, which is "an agreement, in the case of con- 
tracts, where the créditer agrées to accept some other thing in lieu of 
that which is contracted or promised to be donc." 1 Swift's Dig. 499. 
The authorities upon the subject of accord without satisfaction are nu- 
merous and well known, and are uniform that the answer or défense is 
po bar to the suit. Goodridi v. Stardey, 24 Conn. 613; Kromer v. ifeim, 
76 N. Y. 674. 

Let judgment be entered for the plaintiff, as of October 19, 1887, for 
$1,396, aiid costs. 



Pope and another v. Porter. 
{Gvreuit Court, 8. JD. lowa, G. B. December 12, 1887.) 

1. CoNTEAOTS — To Pat Anotheb's Dbbt — Action bt Besefioiart. 

C. bound himself personally by a note and mortgage on personal property, 
but in executing the same designated himself as "Agent. " He af terwards sôld 
the mortgaged property to the défendant, who, agreeing to pay the mortgage 
debt as a part of the purchase priise, sold the property, but refused to pay the 
plaintiffa, who were the mortgagees, the amount of the mortgage debt. Seld,- 
even though C.'s wife was the real owner of the business, 0. having bound 
himself personally, plaintifls could maintain an action at law against défend- 
ant on his contract with C. to pay the mortgage. 

2. Same. 

Défendant bought personal property subject toamortgage, which he agreed 
to pay as a part of the purchase price. PlaintiflEs, who were the mortgagees, 
brought an action to recover on def endant's agreement with the mortgagor to 
pay the moctgage debt. JSeld, that défendant was estopped from setting up 
as a défense an Informality in the exécution of the mortgage. 

At Law. 

The plaintiffs, Pope & Davis, were the mortgagees of 5,000 bushels 
of corn. The mortgagor sold the same to the défendant, James Porter, 
who agreed to pay the mortgage debt as a part of the purchase price. 
Défendant sold the corn, and, refusing to pay plaintiffs the amount of 
the mortgage, they brought this action to recover under the agreement 
between the défendant and the mortgagees. Défendant demurred. 

Ckimmins & Wright, for plaintiffs. 

E. J. Goode, for défendant. 

Shiras, J. On the twenty-fourth day of February, 1881, one D. A. 
Cheney, a résident of Polk county, lowa, executed a chattel mortgage on 
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5,000 bushels of corn, stored in certain cribs, for the purpose of securing 
the payment of a note for $1,000, due to Pope & Davis, of Chicago, Il- 
linois. On the twenty-ninth of October, 1881, Cheney sold the corn to 
the défendant, and executed a bill of sale thereof, in which it is provided 
that said corn "is subject to a morl^age to Pope & Davis, of Chicago, Illi- 
nois, for $1,000, which mortgage said Porter hereby assumes and agrées 
to pay off and cancei." The défendant took possession of the corn, sold 
the same, realizing some $2,000 therefrom, but has wholly failed to pay 
off the mortgage or any part thereof, and the plaintiffs now seek to re- 
cover judgment against him for the amount due them on the mortgage 
debt. 

In executing the note and mortgage, D. A. Cheney attached to bis 
name the word "agent;" but the papers do not disclose the name of a 
principal, and the mortgage is so drawn as to be the act and deed of D. 
A. Cheney, notwithstanding the use of the word "agent." On argument 
of the demurrer, it was stated by counsel that D. A. Cheney was doing 
business in the name of his wife, and hence counsel for défendant, as- 
suming that the debt due plaintiffs was that of the wife, and not of the 
husband, seeks to make the point that no recovery can be had at law 
upon defendant's undertaking, because the debt due plaintiffs was not 
the debt of the mortgagor, D. A. Cheney; and in support of this propo- 
sition counsel cites Jones, Mortg. §§ 756, 760, in which it is said: 

"To support an action upon this ground, therefore, it is neeessary, in tho 
flrst place, that the grantor in whose favor the stipulation is made should him- 
self be personally liable for the debt assumed by the grantee; and, in the sec- 
ond place, that there be a debt or some obligation on the part of the person 
assuming the payment of the mortgage to support his undertaking. If the 
grantor be not the mortgagor himself, or one who has bound himself person- 
ally for thé payment ofthe mortgage debt, the grantee in assuming the pay- 
ment of the mortgage dosa not becsome personally liable through the grantor 
to the holder of the mortgage to pay the debt to him. There is in such case 
no chance for any équitable subrogation, and the agreement is considered as 
a mère déclaration that the property was conveyed to the purchaser, subject 
to the lien of the mortgage." 

As already stated, the note and mortgage sîgned by D. A. Cheney, 
agent, are so drawn as to bind him personally, and the fact that he was 
doing business in his wife's name would not in any way tend to relieve 
him from such liability. Even if the wife was the real owner of the 
business, still, in the exécution of the note and mortgage to plaintiffs, 
D. A. Cheney bound himself personally for the payment of the debt, 
and therefore, when the défendant, in considération of the sale and de- 
livery of the corn to him, contracted with D. A. Cheney to pay the debt 
due plaintiffs as part of the purchase price of said corn , the plaintiffs can 
sue on such contract according to the very authority relied on by coun- 
sel for défendant. Furthermore, the rule given in the authority cited 
is the one applicable to mortgages on realty, in which the question is 
whether the purchaser of the real estate has bound himself to pay the 
mortgage debt in any event, or has only bought the realty subject to the 
mortgage. In the case at bar the mortgage was on personaï property 
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which the défendant bought subject to the morlgage, further agreeing to 
pay the mortgage debt as part of the purchase priée. By reason of this 
agreement, he obtained possession of the corn, sold it, and now holds 
the proceeds thereof. Under such circumstances he is liable for money 
had and received for the use and benefit of plaintiffs, as well as upon 
the express promise to pay the debt as part of the purchase priée. 

It is also urged that an action at law cannot be maintained, for want 
of pri\'ity between plaintiffs and défendant. It bas long been the settled 
law in lowa that an action at law can be maintained upon a promise 
made by A. to B. to pay a debt due from B. to C, provided a sufficient 
considération is shown to exist. Johnson v. Collins, 14 lowa, 64; Thomp- 
son V. Bertmm, Id. 477; Scott v. Gill, 19 lowa, 187; Johnson v. Knapp, 
36 lowa, 616; PhiUips v. Van Schaick, 37 lowa, 229. 

Counsel for défendant cites the cases of Bank v. Grand Lodge, 98 U. S. 
123, and Oragin v. Lov^, 109 U. S. 194, 3 Sup. Ct. Rep. 132, as hold- 
ing the doctrine that, under the facts of the présent case, there is such 
a want of privity between the parties that the action cannot be main- 
tained. In the lalter case it appeared that Eliza A. Quitman had soJd 
a plantation toone Fisk, who executed nine notes and a mortgage on the 
plantation to secure the purchase priée. Subsequently George D. Cra- 
gin, by judicial proceedings, established the fact that, in making this 
purchase, Fisk was bis agent, and wrongfuUy took the title in bis own 
name. The vendor brought suit for foreclosure of the mortgage, and, 
under the decree therein, sold the plantation, but did not realize enough 
to pay the amount of the notes given by Fisk. Thereupon she brought 
an action at law against Cragin, setting up the giving of the notes, and 
averring that, in the proceedings between Cragin and Fisk, the former 
had averred that he was liable for and ready to pay for said property. 
The suprême court held that, if the action was based upon the'notes, it 
could not be maintained, because Fisk alone was the maker thereof, and 
that, if the action was founded on an agreement by Cragin to pay them, 
it could not be maintained, because there was no privity between plain- 
tifif and Cragin, for the reason that the averments by Cragin in the pro- 
ceedings against Fisk, that he was liable for and ready to pay for the 
lands, if "a promise to any one, it was not a promise to the plaintiff, 
nor even a promise to Fisk, to pay to the plaintiff the amount of the 
notes; but it was at the utmost a promise to Fisk to pay that amount to 
him, or to indemnify him in case he should bave to pay it." In other 
words, the court holds that the facts of the case fail to show an agree- 
ment between Cragin and Fisk that the former should pay to the mort- 
gagee the debt due her. Herein lies the différence in the facts of that 
case and the one at bar, which renders the ruling in that case inapplicable 
to the one under considération. 

In the other case cited it was held that the promise made by défend- 
ant was concurrent with and dépendent upon the contract of the other 
party, and, being an executory contract between the immédiate parties 
thereto, a third party could not sue thereon, without, in effect, chang- 
ing the meaning of the contract. In the discussion of the case it is said 
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that, "where a'debt already exista from one person to another, a prom- 
ise by a third person to pay such debt being primarily for the benefit of 
ihe original debtor, and to relieve him from liability to pay it, (there 
being no novation,) he bas a right of action against tbe promisor for his 
own indeixinity; and if the; original credifor can also sue, the promisor 
woùld be liable to two separate actions, and therefore the rule is that the 
original creditor cannot sue." The cases in which this rule is applied 
are those in which the right of action is based solely upon the naked 
promise to pay; it being held that the maker thereof should not be held 
liable to two actions on an agreement made solely with one. The doc- 
trine applicable to the présent case is found fully stated in the same 
opinion in the foUowing terœs: 

"We do not propose to enter at large upon a considération of the inquiry 
how far priyity of contract between a plaintiff and défendant is necessary to 
the maintenance of an action of assumpsit. The sùbject bas been much de- 
bated, and the décisions are not ail réconcilable. No doubt the gênerai rule 
is that stich a privity must exist. But there are confessedly many exceptions 
to it. One of them, and by far the most fréquent one, is the case where, un- 
der a contract between two persons, assets hâve come to the promisor's hands 
or under his pontrol, which in equity belong to a thiidparty. , In such a casô 
it is held that the third person may sue in his own name. .But then the suit 
is founded rather on the iraplied ùndertaking the law raises from the posses- 
sion of the assets than on the express promise." 

In tbe case on trial, the mortgaged corn belonged in equity to the 
plaintiffs; tbàt is to say , they were entitled, by virtue of their mortgage, 
to take possession thereof, to sell the same, and apply the prbceeeds to 
the payment of the debt due them. The défendant came into possession 
of thèse assets solely thrôugh the contract he made with Cheney , whereby 
he assumed and promised to pay the debt due plaintiffs as part of 
thé purchase price of the corn, and as, by means of this possession thus 
obtained, he has been enabled to sell the corn, and now holds the pro- 
çeeds, he is liable to suit on part of plaintiffs, 

The futther point is made that the mortgage was not so executed as to 
bind Mrs. Cheney, and that, consequently, the défendant is relieved from 
liability. The debt which the rnortgage was given to secure was her 
debt, and the corn belonged to her. The défendant got possession of the 
corn by agreeing to pay the mortgage debt as a part of the purchase price, 
and he bought subject to the mortgage. He cannot now be heard to urge 
informalities in the exécution of the mortgage as a reason why he should 
not perform bis agreement to pay the amount actually due on the mort- 
gage. The real question is. not as to the validity of the mortgage, but 
whether the défendant should, beheld to the performance of his agreement 
to pay the debt due plaintiffs. The demurrer is overruled. 
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Hotel-Men's Mut. Ben. Ass'n v. Beown and another. 

{Oireuit Court, N. D. Illinois. December 5, 1887.) 

Ls'suEAiircE — Mutual Benepit Socibtibs — Designatioit op Bbnbpiciaky. 

The constitution of an "hotel-men's mutual beneflt association" permitted 
a change in the beneflciary, but provided that it "must" be done on a pre- 
scribed form of blanls, the signature to which should be attested before a 
notary, and the change entered on the books. It also provided that, atdeath, 
benefits should be paid"to the person designated in the application for mem- 
bership, as shown by the books, or as ordered by last will. " An applicant 
for membership named his wife as beneflciary in his application, and her 
name -waa so entered upon the books. His application also set out that the 
receipt of the party to -whom he designated his death loss to be paid should 
discharge the association. He subsequently executed a paper assigning his 
policy t~b one of his créditera as collatéral security; but no application for 
a change was made to the association, nor was the assignaient made upon 
the prescribed blank, nor had the association any notice of it until after the 
death of the member intestate, when both thewidowand the assignée claimed 
the benéflts. Seld, on bill of interpleader, that the wldow was eutitled to 
thefutid. 

In Equity, 

H. H. G. Miller, for complaînant. 
Abbott & Baker, for Daws. 
Nathan C. Miller, for Brown. 

Blodgett, J. This is a bill of interpleader, filed by the Hotel-raen's 
Mutual Benefit Association, to détermine whois entitled to the payinent 
of a benefit fund or death loss accruing by reason of the death of George 
C. Brown, a member of the association. It appears from the proof that 
George C. Brown held a certificate of membership in the complainant 
Company, and was a member in good standing from the flfth of Febru- 
ary, 1881, until his death, on the sixth of December, 1886. ' At there- 
quest and bythe direction of Brown, his wife, Kate W. Brown, was 
designated in his application for membership as his beneficiary, tô whom 
ail beneûts accruing from the association in the event of his death were 
to be paid, and her name stood upon the books of the association as his 
beneficiary at the time of his death. 

Section 7 of article 2 of the constitution of the association providés 
that any member wishing to change his beneficiary must procure a blank 
fonn from the secretary, which, beihg filled out and propérly attested, 
shall be returned to the secretary, when the necessary changes will be 
made on the books of the association. And section 1, art. 5, provides 
that benefits payable on the death of a member shall be paid to the per- 
son designated in his application for membership as shown by the books 
of the association, or as ordered by his last will and testament. 

Before August 6, 1886, Brown had become indebted to défendant A. 
Daws in the sum of $1,763, as shown by his protnissory notes, and on 
the day last mentiohed, Brown e^iecuted a paper assigning his policy in 
the complainant company to Daws, to be held by Daws till ail amounts 
due him were paid. And after this paper was' executed aind deliveréd. 
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Brown became îndebted to Dawa in the further sum of $725.50. No 
application was made by Brown to change the name of his beneficiary 
on the books of the association, and no notice was given by Daws of any 
assignment of this policy prior to Brown's death; and at the deatb of 
Brown, Mrs. Kate W. Brown appeared by the books tô be entitled to the 
payment of the benefits accruing on his death. Daws, as the assignée 
of the policy, and Mrs. Brown, as the beneficiary named in the applica- 
tion and on the books of the company, both claimed payment of the 
death loss, and complainant company filed this bill of interpleader to 
hâve the question of their respective rights settled by the court. 

In the case of Lamont v. Mutual Ben. Ass'n, 30 Fed. Rep. 817, (decided 
in this court,) the assured had during his life-time changed his benefici- 
ary, and the change had been accepted by the company, and entered on 
ita books, and it was held that this transfer was operative, and divested 
the rights of the beneficiary named in the application; but in that case 
the provisions of section 7, art. 2, had been substantially complied with. 
Hère thére hàs been no attempt to efi'octuate a change of beneficiary by 
a compliance with the terms of this section 7. It will be noted that 
constitudonal provision for a change of beneficiary says it mvst be done 
on a prescribed form of blank, which is given in the by-laws, which also 
require the signature to be attested by an acknowledgment before a no- 
tary public or justice of the peace; and the application for membership 
signed by the assured in this case stipulâtes that the receipt of the par- 
ties to whom he désignâtes his death loss is to be paid shaU. be a full sat- 
isfaction of ail claims that any of his heirs or assigns may hâve upon the 
association. Hère is a very cogent reason why, if the beneficiary is 
changed, it shall be done according to the forms prescribed. This mode 
of transferring the fund or changing the beneficiary was undoubtedly 
adopted in order to secure certainty as to who was entitled to the pay- 
ment of the death loss, that the association might know on the death of 
a member who they could safely deal with. 

There can bis no doubt, I think, but what a voluntary association of 
this kind can prescribe the manner in which its benefits may be assigned 
or transferred, and that thèse régulations become a part of the contract. 
There would, I think, be no right to change the beneficiary of this as- 
sured, but for the provisions for doing soin the constitution and by-laws 
of the association; and a transfer, to be valid, must conform to the mode 
in which the constitution and by-laws of the company say it may be 
ehanged. Any attempt to make such a transfer should be strictly con- 
strued. Holland v. Taylor, 9 W. Rob. 606; Hdlenberg v. Indepmdeni Or- 
der, etc., 94 N. Y. 584. 

The application for membership designated Mrs. Kate W. Brown, the 
wife of the assured, as his beneficiary, and she was so designated on the 
books of the association. This made a contract in her favor on which a 
suit could hâve been maintained for this death loss. The constitution 
and by-làws of the association provided a mode by which her right to 
this benefit fund could be divested; but, in order to so divest it, that 
mode must be strictly foUowed. It was not so followed, and hence I 
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am of opinion that what was done in that direction was not operative to 
divest her of her right, and the amount of the death loss which has been 
paid into court by the association should be paid to Mrs. Brown, less 
the costs of this suit. 



Shicklb, Harrison & Howard Iron Co. v. Council Bluffs Water- 
WoRKS Co. and others. 

{Circuit Court, 8. D. lowu. December 12, 1887.) 

Mechanics' Lien— Loss op— Accbptancb of CoiiLATBEAL Secukitt. 

A sum of money deposited as security for the performance, on the part of a 
construction company, of a contract with a material-man, and out of whicb 
the latter is to be paid on default of the other party, is such collatéral security 
as will, under Acts 16th Gen. Assem. lowa, c. 100, § 2, divest the material-man 
of his right to a mechanics' lien. 

In Equity. 

In substance, the bill in this cause sets forth that the complainant, 
the Shickle, Harrison & Howard Iron Company, made a contract with 
the American Construction Company, of New York, and the Council 
Bluffs City Water- Works Company, whereby complainant agreed to fur- 
nish material for the construction of the water- worlcs at Council Bluffs, 
the construction company agreeing to pay therefor the priées fixed in 
the contract, and the water-works company guarantying the faithful per- 
formance by the construction company of the obligations imposed upon 
it by the contract; and to that end the water-works company bound it- 
self "to deposit, as security therefor, the sum of $10,000 in the hand» 
of the Commercial Bank of St. Louis, the sum to be applied in payment 
to said iron company of any sum the said construction company may 
fail to pay," etc. The com plaint further alleged that the American 
Construction Company had procured its right to construct the water- 
works under the provisions of certain ordinances passed by ih& city 
council, and âverred that in fact ail the materials fumished were fur- 
nished to the city water-works company, to whora the construction com- 
pany had sdld its interest. Complainant prays for judgment against the 
water-works company, and for the enforcement of a mechanic's lien. 
Défendants demurred, and the demurrer was sustained. Plaintifif 
amended, and the case was again submitted. 

Sapp & Puse, for complainant. 

Wright, Baldmn & Haldane,'ioT défendants. 

Shiras, J. This cause has already been before the court upon a de- 
murrer to the bill, and upon that hearing it was held that if a deposit 
of $10,000, provided for in the contract under which complainant fur- 
nished the pipe and other materials used in the construction of the water- 
works at Council Bluffs, was in fact deposited for the benefitofcomplain- 
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ahts, such deposit would be the taking of. collatéral security, and would 
defeat the right to a mechanic's lien according to the express provisions 
of section 2 of chapter 100 of the Acts of 16th General Assembly of the 
otate of lowa. For a full statement of the case, and the conclusion 
jeached, see report of the case in 25 Fed. Rep. 170. In accordance with 
leave granted, complainant amended the bill by averring that the water- 
works Company did not deposit the sum of $10,000 provided for in the 
contract, but that such deposit was made by the American Construction 
Company; and the cause is now submitted on the pleadings and évi- 
dence. 

The question is, did the complainant at the time of making the con- 
tract for the sale and delivery of the materials, or during the progress 
of the work in which the same were used, take collatéral security on the 
contract? If so, then, by the express déclaration of the statute, the com- 
plainant is not entitled to a lien. 

Relying upon the ruling of the suprême court of lowa in Gilcrest v. 
Gottsckalk, 39 lowa, 313, that "the taking of notes is not deemed the 
taking of collatéral security, and that the taking of a mortgage from the 
debtor upon the same indentical property covered by the mechanic's 
lien, and for the same debt, cannot be deemed collatéral security on the 
same contract;" and in Gcmstriiction Co. v. RaUroad Co., 46 lowa, 412, 
to the effect that an agreement to pay for the work donc out of the money 
to be paid by the citizens'of a county was not collatéral security, but only 
the désignation of tlie source whence pay ment was to be expected, there 
being no assignment or transfer of the money; and in Bissdl v. Lewis, 56 
lowa, 236, 9 N. W. Rep. 177, wherein it is held that, where "two per- 
sons contract for the érection of a building on the land of one of them, it 
cannot be said that collatéral security was taken on such contract," — coun- 
sel for complainant hâve made a very ingenious argument in support of 
the proposition that collatéral security was not taken by complainant upon 
the contract for the delivery of the materials furnished and used in the 
construction of the water-works at Couucil Bluffs; but the ingenuity of 
the argument cannot change the facts of the case. 

Upon the face of the written contract, the primary agreement of pur- 
chase and sale of the materials to be furnished was in factbetween the 
complainant and the American Construction Company; the latter Com- 
pany agreeing to pay the agreed priées at certain fixed dates, and the 
water- Works Company, by the fifth section of the contract, agreeing "that 
it does hereby guamnty the faithful performance by the said construc- 
tion Company of ail the obligations herein set forth, and ail of the pro- 
visions of this agreement; and to this end will and hereby agrées to de- 
posit, as security for the full performance of said obligation, the sum of 
ten thousand dollars in the hands of the Commercial Bank of St. Louis, 
the same to be applied to the payment to the said iroH;Company of any 
such sum as the said construction company may fail to pay in the man- 
ner herein set forth," etc. Upon the face of it, this contract does not 
■bind the construction company and the water-works. company as princi- 
pals,, withinthe rule in Bisseil v. Lewis, supra. On the contrary, the 
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wa ter- Works company is a guarantor only, and its contract is clearly col- 
latéral to that of the construction company. In Mervin v.Shennan, 9 
lowa, 331 , it is said : "A party who takes collatéral security on the same 
«on tract is hot entitled to a mechanic's lien. This means either a sep- 
arate obligation attached to the contract named, to guaranty its perform- 
ance, or it naay be the transfer of property, or of other contracts, to in- 
jure the performance of the principal agreement." In the présent case, 
the primary contract of payment is betweeri the complainant and the 
construction company, and this contract is secured by the contract of 
guaranty entered into by the water-works company, and this constitutes 
-an agreement for collatéral security within the meaning of the statute. 

But if we àdopt the view of the case urged in argument by complain- 
-ant's counsel, that in fact the construction company and the water-works 
«ompany were one and the same, then the point would be presentéd in 
this wise: The complainant had contractée! with the water-works com- 
pany, through the agency of its double, for the furnishing of the mate- 
rials in question, and the water-works company had in the original con- 
tract bound itself to secure performance of its contract by depositing the 
sum of $10,000 in the Commercial Bank of St. Louis, to be applied in 
payment of any sum not promptly paid to complainant at the dates 
named in the contract. . The évidence shows that this sum^ was in fact 
■deposited with the Commercial Bank of St. Louis, and was in fact used 
in part payment of the indebtedhess due to complainant for materials 
furnished under the contract in question. If this does not amount to 
-contracting for and obtaining collatéral security, within the meaning of 
the lowa statute, I cannot conceive how it would be ever possible to show 
that collatéral security had been contracted for. No other conclusion 
-can be reached than that the complainant, not being willing to rely uppn 
the contract for payment entered into with the construction company, 
required the additional œcurity of a guaranty of payment by the water- 
works company^ and further required and dbtained an actual deposit of 
.-$10,000 for its benefit in the Commercial Bank. By so doing, : it con- 
tracted for and received collatéral security for the performance of the con- 
tract of purchase, and thereby defeated its right to claira â mechanic's 
lien. 

The decree must therefore be for a dismissal of the bill for want of 
^equity, withwut préjudice to complainant's right to proceed at law for 
ihe sums due.- 
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SeCUEITY Co. V. EiICHARDSON d d. 
{Cvreuit Court, S.D.Iowa, C. D. December 12, 1887.) 

Patment— To Agent — Authokity. 

In an action for the foreclosure of a mortgage, the défendant pleaded pay- 
ment and discharge. From the évidence, it appeared that the broker to whom 
payment had been made had been engaged in negotiating loans for complain- 
ant for about eight years; that during that time he had collected nearly ail 
the interest as it became due on the différent loans, and in many instances the 
principal also, though payable élsewhere; that, with référence to thèse loans, 
he had the rdanagement of the complainant's entire business, notifying de- 
linquents, paying taxes, and attending to the foreclosures. Letters of in- 
ciuiry resrardlng the manner of payment of the loans, and the broker's author- 
ity to accept payment of the principal bef ore maturity, were ref erred by com- 
plainant to the broker for reply. Reld, sufflcient évidence that the broker 
was a gênerai agent, dxil^ authorized to accept payment of iuterest and prin- 
cipal, even before maturity. 

Bill for the Foreclosure of Mortgage. 
Oummins (k Wright, for complainant. 
Lehmann & Part, for défendant. 

Shiras, J. In îanuary, 1878, Thomas H. Richardson borrowed of 
William Bolles the sum of $2,500, and as security therefor executed a 
note or bond, and a mortgage on certain realty situated in Wayne county, 
lowa, the principal and interest being payable at B. R. Abbe's office in 
Hartford, Connecticut, and the présent suit is instituted for the purpose 
of foreclosing this mortgage; the défense being that the debt is fully paid, 
and the mortgage discharged and released on the record. It is admitted 
that the complainant holds the note and mortgage merely as trustée for 
William Bolles, and not in its own right, and the questions in dispute 
are to be detôrmined the same as though William BoUes was the com- 
plainant. By its terms, the note came due November 1, 1882. On 
the first day of May, 1882, Richardson paid to one Hugh R. Creighton, 
of Des Moines, $1,700, and on the twenty-fourth of April, 1883, a sum 
sufficient, if added to the $1,700, to pay the note in full; and the ques- 
tion to be determined is whether thèse payments made to Creighton are 
to be deemed to be payments to Bolles, and binding upon him, Creigh- 
ton having failed to account for the same. To détermine this question 
it is necessary to ascertain the relation held by Creighton to the respective 
parties, and the authority he had from Bolles touching the matter of 
coUecting and receiving moneys due him. 

It appears that Creighton had organized at Des Moines, lowa, a Com- 
pany, known as the "Union Loan Association," for the purpose of pro- 
curing and making loans of money on real estate in lowa. To the bor- 
rower it was represented that the company had facilities for procuring 
loans from eastern capitalists; to the latter it was represented that through 
the agency of the company désirable loans could be made on first-class 
security. When a person in lowa desired to procure a loan, he would 
apply to the company, and was required to sign a written application, 
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by the terms of which he appointed the Union Loan Company hîs agent 
to procure the loan; and the application also contained a statement of 
the amount desired to be borrowed, the time of loan, the security oiFered, 
and other like facts. Thèse applications would be generally forwarded 
to some broker in the east, and he would place the loan with some one 
willing to take the same. The borrower paid a fixed commission to the 
Union Loan Association, and a portion thereof was paid to the broker in 
the east who finally placed the loan. The broker through whose agency 
the loans taken by William Belles were negotiated was B. R. Abbe of 
Hartford , Connecticut. It also appears that in process of time Creigh- 
ton virtually controUed ail the business done in the name of the Union 
Loan Association, and practically the company became merged into 
Creighton. In ail, nearly 200 separate loans were taken by BoUes, 
amounting in the aggregate to over $200,000. Upon thèse loans, for 
several years, Creighton collected interest, and also the principal of some. 
Finally, he absconded, and it appeared that he had received upon the 
loans made by William BoUes some 129,000 or more for which he had 
not accounted, including the payments made, as already stated, by the 
défendant in this case; and the question is, upon which of the parties 
must this loss fall? On behalf of the complainant, as the représentative 
of William Bolles, it is contended that the note or bond was made pay- 
able at Hartford, Connecticut; that Bolles retained possession of the note 
and mortgage; and that no payment became complète until it reached 
Belles' hands at Hartford; and that, as the défendant paid the same to 
Creighton when he did not hâve in his possession the note or mortgage, 
he paid at his péril, and simply constituted Creighton his agent to con- 
vey or forward the money to Bolles. On part of the défendant, the con- 
tention is that Bolles had made Creighton his gênerai agent, with author- 
ity to coUect ail sums due on loans made through Creighton, and that 
Creighton had authority to receive the payments made, and that his ré- 
ception thereof binds Bolles. The décision of the case must tarn upon 
the conclusion reached as to the extent of the authority of Creighton as 
agent for Bolles. 

On the argument, it was suggested that the Union Loan Association or 
Creighton must be deemed to be, thrqughout the transaction, the agent 
of the défendant, because such agency existed at the beginning. The 
agency conferred by défendant upon the company was to procure the 
loan, and when this was accomplished the agency terminated. In fact, 
the loan company or Creighton occupied différent positions in thèse 
transactions; being at one time the agent of the borrower, and at another 
the agent of the lender. To détermine under what circumstances he 
acted for the lender, and the extent of his authority, r^ard must be had 
to the dealings between Bolles and Creighton, which extended from 1877 
until in 1885, during which time very many letters were ex changea be- 
tween Bolles and Creighton, and between the latter and B. R. Abbe. 
Excejption is taken to the letters passing between Creighton and Abbe, 
as not being évidence against Bolles; but it is not necessary to consider 
this exception, as the facts décisive of the case sufficiently appear from 
v.33F.no.l— 2 
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the cofrespondence to wMch BoUes was a party, or of which he had act- 
ual knowledge, taken in connection with the other facts duly proven. 
From the évidence it appears that, in the beginning of the transactiona 
between Creighton and Bolles, copies of the abstracts of title were for- 
warded for the latter's inspection^ but tinally he instruoted Creighton that 
it was unnecèssary to forward the same, as he (BoIleS) would rely on 
Creighton's judgment in this regard. It also appears that Bolles relied 
upon Creighton to keep track of the taxes upon the various tracts of land 
mortgaged to the former, and also to keep him fuUy posted in regard to 
the conduét of the parties indebted, and their modes of doing business. 
When it became necessary to foreclose any of the mortgages, Creighton 
was iutrusted therewith; and he brought the requisite suits, attended the 
sales, bought in the property when necessary, and had fuU charge oftHe 
property thus purchased. In many instances, he had sent to him the 
satisfaction pièces to be recorded, for the purpose of discharging the 
mortgageof record. Of the large amounts of interest paid on the loans 
made by Bolles, the larger part, if not the whole thereof, was coUected 
by Creighton; and the same is true of so much of the principal sums as 
was paid by the mortgagees. 

Unless William Bolles understood that Creighton was acting in Ms be- 
half, and as his agent, in the management of the loans in question, and 
in attending to the collection of the interest and principal thereof, it 
would foUow that Bolles was willing to invest nearly $200,000 in loans 
to many dififerent parties, and to leave the same without supervision in 
his interest; intrusting the control and management thereof to the agent 
of the debtors. The correspondénce between Bolles and Creighton covers 
hundreds of pages and is too voluminous to be copied into an opinion. 
Ail that need be said of it is that it clearly shows that the relation exist- 
ing between the parties thereto was thatof principal and agent, and that 
Bolles understood that Creighton, in his behalf, was exercising full con- 
trol overthe loans made by Bolles in Iowa,and in his interest was keep- 
ing watch bver the payment of taxes^ the collection of interest and prin- 
cipal, and ail other matters necessary for the protection of Bolles' interests 
in the investments thùs made.' In fact, had it bèen shown that Bolles 
had in writing onginally appoïnted Creighton his agent and attorney in 
fact for the purpose of fully representing Bolles in thèse transactions, it 
is diffioult to conceive of anything he would hâve been expeoted to do 
under such written authority which he was not, in fact, called upon to 
do in the detters written him by Bolles. That Bolles recognized and 
treated iCrëighton as his gênerai agent, having charge over the invest- 
ments made, with power to demahd and receive payment of the principal 
and interest. thereof, is the only reasonable conclusion deducible from 
the correspondénce and acts of the parties. That Creighton sb under- 
stood his authority is clear from his acts. Thuswe find him issuing 
cards toi mortgagees indebted to Bolles, in which it is said, after giving 
artaotrit due, "Please remit at once, and save further costs;" in others, 
" If not paid at once, mortgage will be foreclosed. " Thèse cards required 
paymenVto bè made to Creighton, and the récipients thereof could con- 
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stroie them only as demanda made'bj^ Creighton on behalf of the liolder 
of the mortgage and note. 

It appears that in this, and in some other instances, payments on the 
principal of the debt were made to Creighton before the maturity of the 
loan, and it is aVerred that even if it be true that Creighton was acting 
on behalf of BoUes in looking after and coUecting thèse loans, never- 
theless, receiving payment before maturity was not an act within the 
authority actually possessed by Creighton, and was of auch an unusual 
character as to put parties upon their guard, and that in thus paying be- 
fore maturity the debtors assumed the risk of the money actually reach- 
irig the hands of the creditor. If it be true that Creighton was in fact 
the agent of William Bolles in lowa, charged with the duty of looking 
after his investments in this state, and with authority to receive payment 
of the principal and interest of the several loans, can it be said that re- 
ceiving payment in advance of maturity was so clearly beyond the scope 
of his authority that third parties should hâve known that in so doing 
he was acting beyond his authority, and therefore not binding his prin- 
cipal? The exact facts of the case must be borne in mind, It is not a 
case wherèiu a debtor, wishing for his own convenience to make payment 
on a debt not yet due, cornes to an agent of the principal, and induces 
hini to accept payment before maturity. Creighton, who, as the évi- 
dence shows, was acting as ageiit for Bolles in the gênerai management 
and collection of thèse loans, in sending to the debtors cards containing 
statements of the times when the interest payments would mature, and 
demanding payment thereof, includes therewith a statement that pay- 
ments before maturity on the principal would be received. Thus in the 
notice sent to the défendant herein regarding the interest about to ma- 
ture November 1, 1879, there is printed the foUovving: "To aecommo- 
date those wishing to begin tO pay off their loans in installments, pay- 
ments of $50 and upward on the principal will be received, and interest 
stopped thereon if paid at the same time interest is." This statement is 
found in the varions forms of cards sent out by Creighton generally. 
Now, when a debtor received such a statement in a notice sent to him 
regarding payment of interest, what would he hâve the right to infer? 
Upon inquiring, he would leam that Bolles had constituted Creighton 
his gênerai agent for the purpose of managing and collecting his invest- 
ments in lowa, and that a similar notice in regard to payments by in- 
stallments upon the principal had been sent to ail, or nearly ail, the par- 
ties owing debts to Bolles, and that thé same had been sent for several 
successive years, and further, that Creighton had received many such 
partial payments made before due, and no complaint regarding the same 
had been made by Bolles. What other inference could be fairly drawn 
than that such ainnouncement in regard to payment in advance was en- 
tirely authorized by Bolles. But, should it be said that the debtors 
should hâve still been skeptical touehing the authority of Creighton to 
thus receive payments "in advance of maturity, then the only course open 
to them would hâve been to apply directly to Bolles, in order to ascer- 
tain whether he knew of and approved of such action on part of his 
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agent. Such application was in fact made to Bolles. On the twenty- 
ninth of August, 1881, L. P. Hammond & Co., bankers, residing at 
Guthrie Center, lowa, wrote to Bolles at Hartford on behalf of one Lean- 
der Kennedy, stating that the latter had made certain payments to 
Greightonon his note and mortgage held by Bolles, but had not received 
the coupons, and then the letter continues: 

"Mr. K. refuses to hâve any further dealing with said Creighton, and will 
in the future send ail raoney diiect to you from this office. Mr. K. says his 
next coupon fallsdue October 1, 1881, atwhich time hewould liketo pay$800 
or $1,000 on prin. Will you recelve it, and give proper crédit, and stop int. 
on same? Creighton sends out circulars statingthat he will take installments 
on mtgs. you hold, but we don't càre to send money to him. Several men hâve 
sent hiïn money in this way, and only get his individual rect. therefor. Let 
us know if you will receive the $800 or $1,000 on mtge. or even the whole 
amt. ofmtg. Ans. Do you know anything about the circulars?" 

On the twenty-first of September, Bolles answered this letter as fol- 
lows: 

"Habtfoed, Conn., September 21, 1881. 

"I hâve been absent for last 2 mos. I flnd your letter of August 29th. As 
to L. Kennedy loan, etc. 1 refer you to Mr. Creighton. The coupons I hâve 
rec'd pay for. I do not want to give np the good loans I hâve. "When it Is 
done, I require for unexpired time difEerence of interest. Now, it is 7 per 
et. May coupon was paid to me. I notify Creighton. " 

On the same day Bolles writes to Creighton a lengthy letter about a 
number of the loans, and then states as foUows: 

"L. P. Hammond letter of August 29th I flnd hère. Asks as to L. P. Ken- 
nedy $1,500 loan. Says he has paid you the two last coupon notes in due 
time for interest, J)ut has not rec'd them, and tliat Kennedy refuses further 
dealing with you, and wants to pay to Hammond the October payt. of coupon. 
Also he would like to pay $800 or $1,000, or ail on the principal, and stop int. 
etc. ' Creighton sends out circulars stating that he will take installments on 
mortgage, but we don't care to send money to him, money in this way, and 
only get receipt.' So he writes, and I notify him by card to apply to you for 
answer, and say coupons are paid and given up. Next, is your banker Jas. 
F. Joy. August 26th, he wants, as to Jno. W. Crippens, $900 to pay off his 
loan if I will take it, provided he will pay différence in interest between what 
it is, and what I can get for unexpired time. I card him, and refer to you. " 

Thus it appears when parties, being doubtful as to Creighton's action 
and authority in the promises, call Bolles' attention to the issuance of 
the circulars in regard to receiving payment by installments, he takes 
no exception thereto, and in addressing Creighton he does not signify 
any disapproval of such action. Furthermore, when asked the spécifie 
question whether he will receive payment in advance of the maturity of 
the principal, he refers the parties to Creighton; thus showing that this 
rnatter was confided to Creighton's judgment and décision. No other 
conclusion can be fairly drawn from the évidence than that Creighton 
had authority from Bolles to receive payment in advance of maturity 
and by installments, and hence payments thus made to him must be 
held to hâve been made by authority of Bolles, and when made they 
discharged so much of the debt due Bolles. 
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Counsel for complainant cite many authorities in support of the prop- 
osition that "the possession of negotiable paper is regarded as indispen- 
sable évidence of the authority^to receive paymentthereof;" and that as 
Bolles retained usually the possession of the coupons and notes uatil the 
money reached him, it followsthat Creighton was not authorized by him 
to receive payment; and that, when he did so demand and receive pay- 
ment, he was really acting on behalf of the debtors, as the conduit by 
means of which they forwarded the money due to Bolles. It certainly 
cannot be true that the only légal évidence of the authority to receive 
payment of negotiable paper is the possession thereof. The weight to 
be given to the possession, or lack of possession, of negotiable paper, dé- 
pends upon the faets of each particular case, and the spécial issue in- 
volved. Had Bolles, for instance, written to the défendant, telling him 
that he had appointed Creighton his agent to coUect and receive ail 
moneys coming to him on his lowa investments, and that he should pay 
the mortgage debt to Creighton, and that, upon such payment being 
made, he (Bolles) would forward the notes, mortgage, and satisfaction 
pièce, would not the défendant hâve been entirely justified in making 
payment to Creighton, even though the note and mortgage were not in 
Creighton's hands at the time? In effect, this is exactly what Bolles, 
by his course of dealing with Creighton, did represent to the défendant 
and ail others indebted to him in lowa on loans made through the agency 
of Creighton, 

The évidence conclusively shows that Bolles had constituted Creighton 
his agent; that he expected him to look after his interests in ail matters 
connected with the loans made; that he authorized him to collect the 
moneys due, both interest and principal; that he expected the moneys 
to be paid to Creighton before the latter had in his possession the nego- 
tiable paper involved; that innumerable payments were in fact thus 
made, and such payments were in ail instances approved by Bolles; that 
heknew that Creighton had announced by circular that he was ready to 
receive payment b/ installments on the principal of the mortgages due 
Bolles, and that he took no exception thereto, but in fact approved and 
confirmed the action of his agent in this particular. Under such cir- 
cumstances, it is useless to urge that the protection accorded to negotia- 
ble paper on grounds of public policy and convenience requires the Court 
to hold that the conséquences of the rascality of Creighton should be 
visited upon the debtor, rather than upon the créditer, who placed it in 
his power to commit the wrongs whose conséquences must be borne by 
some one. There is no question in the case arising out of the law of ne- 
gotiable paper. The issue is between the original créditer and debtor, 
and it turns upon the question whether Bolles did or did not constitute 
Creighton his agent, with authority to receive payment in his behalf of 
the sums due him. The évidence shows that such agency and author- 
ity existed, and hence it foUows that the mortgage debt in question was 
fuUy discharged by the payments made to Creighton, and hence the biU 
must be dismissed on the merits, at cost of complainant. 
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Seotteitt Co. 0. Christy et al. 

t 

( Olraiîl Court, S. D. lowa, G. D. December 12, 1887.) 

Bill for Foreplosure of Mortgage. 
Kmvffman & Quernsey, for cpmplainant. 
Phillips & Day, for défendants. 

ShieaS, J. The bill in this cause was flled for the purpose of foreclosing 
a mortgage executed by "William Christy to William Belles to secure tiie pay- 
ment of the sum of $4,000, payable November 1, 1884. In 1881, after the 
exécution of the mortgage, Christy sold the land to one Couch, who is made 
a défendant. At différent times payments of amounts suflBeient in the ag- 
gregate to discharge the niortgage debt were made by Christy <fc Couch to H. 
R. Creîghton, of Des Moines; the same being made before the date of the ma- 
turity of the loan. The Conclusions reached in the case of Security Co. v. 
Richardson, ante, 16. are décisive of this cause. The Security Company 
does not claini to be the bénéficiai owner of the note and mortgage. It is 
merely a trustée for William Belles. The évidence shows, as is held in the 
Siohardson Case, that Bolles had constituted H. R. Creighton his agent in 
lowa, with authority to colleet the amounts due him and to receive payment 
thereon before, as well as after, maturity. The payments made to Creighton 
were therefore, in efifect, made to Bolles, and hence, when this suit was 
brought, there was nothing due complainant or William Bolles. Decree must 
therefore be for dismissal of bill on the merits, at cost of complainant. 



Hall and others v. Greenbaum and others. 

(Circuit Court, iT. D. Illinois. December 20, 1887.) 

Limitation op Actions— BANKRirPTCT—StrsPBKsios- op Right op Action. 

Défendants were adjudged bankrupts in 1874, and plaintifEs proved their 
çlaims against them. A discharse was denied défendants in 1883. To an ac- 
tion brought by plaintiffs in 1887 tb enforce their claims, défendants pleaded 
the limitation of 10 years. Rev. St. III. c. 83, ^ 33, provides that, when an ac- 
tion isstayed bystatutory prohibition, such timeis not part of thetime limited 
for the commencement of actions, and Rev. St. U. S. § 5105, prohibits a créd- 
iter who bas proved his claim to maintain suit pending the procéedings in bank- 
ruptcy, and provides that such créditer shall net be held to hâve waived his 
right of action "where a discharge has been refused, or the bankruptc}' pro- 
céedings determined without a discharge. " Held, that plaintifEs were entitled 
to maintain their action against défendants. 

On Demurrer. 

L. H. Boutellj foT ■plamïiffs, 

Jfoses (6: iVeumiart, for défendants. 

BLodqetï, J. This is a demurrer to plaintiffs' second replication to 
défendants' third plea. Thè third plea is that the causes of action, set 
out in the second, third, and ninth counts of the déclaration did not ac- 
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crue within 10 years before the commencement of thîs suit; and the 
replication in question to avoid this plea allèges, in substance, that the 
défendants were, on July 7, 1874, adjudged bankrupts by the United 
States district court of this district; that plaintiffs provèd theirsaid debts 
against the estate of the défendants in such bankruptcy proceedings on 
the twentieth day of August, 1874, and that, from that time until the 
twentieth day of May, 1882, when said district court refused to grant 
the défendants a discharge, the plaintiffs were prohibited from bringing 
suit on the causes of action in question; and exeluding this period of 
time when plaintiffs were so prohibited by law from maintaining any 
suit on thèse claims, the said causes of action did accrue to the plaintiff 
within 10 years. 

Section 23, c. 83, Rev. St. 111., which is the limitation aot of the state 
of Illinois, provides that when the commencement of an action is stayed 
by injunction or order of a judge or court, or statutory prohibition, the 
time of the continuance of the injunction or prohibition is not part of 
the time limited for the commencement of the actions. 

The question presented, then, is, were the plaintiffs prohibited by the 
bankrùpt law fi'om bringing suit against the défendants upon thèse causes 
of action pending the défendants' bankruptcy proceedings, and until their 
right to a discharge from their debts by said proceedings wasdetetmined? 
Section 5105 of the Revised Statutes of the United States, (title "Bank- 
ruptcy,") as amended by the seventh section of the act of June 22, 1874, 
(18 St. 179,) reads as follows: 

"No creditôr proving hia àébt or claim shall be allowed to inklntàin any 
suit at law or iri equity tHerefor against the bankrùpt, but shall be diëemed to 
hâve waiveà ail right of action against them; and ail proceedings already com- 
meneed, or unsatisfled judgments already obtained thereon against the, bank- 
rùpt, shall be'deemed to be discharged and surrendered thereby. But a créd- 
iter proving his debt or claim shall not be held to hâve waived his rigjit of 
action or suit against the bankrùpt, where a discharge has been refused, or 
the proceedings hâve been determined without a discharge." 

I do not find that the express question raised by this demurrer has 
ever been paësed upon by the suprême court, but it seems to me lan- 
guage could hardly be plainer or more definite than this as the section 
now staûds âîàended. The amendment of 1874 consisted in addirig to 
the original section the last sentence, commencing with the word 'fbut," 
after the word "thereby;" and whatever may hâve been the construc- 
tion given by the judges to the original section 21 of the bankrùpt law 
of which section 5105 is a part, I think there can be no doubt that con- 
gress intended to make it clear beyond question that a créditer who had 
proved his claim against the bankrupt's estate was not precluded from 
maintaining an action against the bankrùpt on that debt, or the unsat- 
isfled portion of it, if the bankrùpt should be denied a discharge, or if 
the proceedings in bankruptcy should be determined without granting 
a discharge. 

Counsel for the défendants rely, in support of their demurrer, upon 
Boyntmi v. Bail, 121 U. S. 457, 7 Sup. Ct. Rep. 981, a careful reading 
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of that case shows that the décision tums wholly upon the constructiou 
to be given section 5106 of the Revised Statutes, instead of section 5105, 
and, to my mind, it does not seem to touch the question hare under 
considération. Taken as it now stands, section 5105 clearly prohibits 
a creditor who has proved his debt against an estate in bankruptcy 
from maintaining a suit at law or in equity, on such cause of action 
pending the proceedings in bankruptcy, and, if a discharge is refused, 
or the proceedings in bankruptcy determined without a discharge, the 
creditor is remitted to his right of action against the bankrupt. 

It is urged that the bankrupt merely has the privilège of insisting 
ipon a stay of proceedings at law pending his bankruptcy proceedings;' 
lOid that may be true in regard to cases arising under the provisions of 
jection 5106, but clearly such waa not the intention of congress in regard 
to cases coming within the provisions of section 5105, as now amended. 
Where a creditor has proved his debt, and while the bankruptcy proceed- 
ings are pending, awaiting the action of the court upon the question of 
the right of the bankrupt to a discharge, it was evidently the policy of 
the law to protect the bankrupt from harassing suits by creditors who had 
made themselves parties to the bankruptcy proceedings by coming into 
the bankrupt court and proving their claims; but if those claims were 
not satisfied out of the bankrupt's estate, and the bankruptcy proceed- 
ings terminated without the issue of a discharge, or a discharge was re- 
fused to the bankrupt, then those creditors could afterwards proceed 
against the bankrupt for the collection of their demauds. The language 
of the bankrupt law is: "No creditor proving his debt or claim shall be 
allowed to maintain any suit at law or in equity therefor against the bank- 
rupt," etc. This is clearly a peremptory and positive prohibition against 
the maintenance of a suit against a. bankrupt by a creditor who has 
proved his debt; and until that prohibition is at an end by the déniai 
of the discharge, or the détermination of the proceedings, the creditor, 
within the meaning of section 23 of the Illinois statute of limitations, 
may be said to be prevented by statutory prohibition from the commence- 
ment of an action. Hence I am of the opinion that the demurrer to the 
replication is not well taken, and that the replication furnishes a sufficient 
answer to the défense set up in the plea. 

Demurrer to the second replication to the défendants third plea over- 
ruled. 
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In re Burkhaedt. 
{Diêtriet Court, S. D. Wisconsin. October 27, 1887.) 

1. Crimikai- Practicb— Rbmoval from District— Rbv. St. § 1014. 

Where a removal is sought, under section 1014, Rev. St., of an accused per- 
Bon from the district where he is found to the district -where the alleged of- 
fense was committed, there should be a preliminary examination to establish 
the identitT?- of the prisoner, and his probable guilt, before a warrant for his 
removal is issued by the judge. 

2. Same. 

ïn Buch a case, the judge is not required to décide absolutely the question 
of guilt or innocence; nor is he authorized to discharge the accused if there 
be Bome doubt of guilt. 
8. Same. 

If identity is shown, and a case of probable guilt made, it is incumbent upon 
the judge to issue a warrant for the removal of the prisoner to the proper dis- 
trict, where a jury may détermine, upon ail the évidence, the question of 
guilt or innocence. 
{SpUabuê by Ûie Court.) 

In the Matter of the Application for the removal of Richard Burkhardt 
to the district of Minnesota on a criminal charge. 
W. A. Walker, for the United States. 
W. 0. Williams, for accused. 

Dyer, J. On the fifteenth day of October the attorney for the United 
States presented to a coramissioner in this district a complaint, in writ- 
ing, charging that on the fifth day of March, 1887, Richard Burkhardt 
wrongfully and unlawfully took from the post-office at Wells, in the 
state of Minnesota, a certain letter directed to one August Biederman, 
which had been theretofore deposited in the post-office at Oshkosh, Wis- 
consin, addressed to said Biederman, and which containôd a draft of the 
value of $100; and that the accused, having obtained possession of the 
letter, embezzled the same and its contents. A warrant was thereupon 
issued for the arrest of Burkhardt, and, being found in this district, he 
was arrested and brought before the commissioner to answer the charge 
against him. Before thèse proceedings were instituted, a warrant had 
been issued by a United States commissioner in the district of Minnesota 
for the arrest of the accused, but he was not found in that district. 
Upon being brought before the examining officer hère, a preliminary ex- 
amination was had, such as is usual in criminal cases; and, upon being 
satisfied of the identity of the prisoner, and of his having committed the 
offense charged, the commissioner held him to bail, and, in default of 
bail, the accused is in the custody of the marshal. Application is now 
made by the district attorney, under section 1014, Rev. St., for a war- 
rant for the removal of the prisoner to Minnesota, where he may be tried 
for the offense with which he is charged. 

The course of procédure pursued by the district attorney, preliminary 
to the présent application, was correct. Section 1014 provides that "for 
»ny crime or offense against the United States, the ofifender may, by any 
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justice or judge of the United States, or by any commissioner of a cir- 
cuit ^-ourt to take bail, * .* * at the expeuse of the United States, 
be arrested and imprisoned or bailed, as the case may be, for trial be- 
fore such court of the Uiiited States as by law has cognizànce of the of- 
fense. * *. * And where any offender or witness is committed in 
any district other thauthat where the offense is to be tried, it shall be 
the duty of the judge of the district where such offender or witness is 
imprigoUed, seasonably to issue, and of the marshal to exécute, a war- 
rant for his removal to the district where the trial is to be had." It is 
true that this section contains no provision for a preliminary examina- 
tion in such cases, but it does provide that the accused may be "arrested 
and imprisoned or bailed." This is to be done agreeably to the usual 
mode of process against offenders in the state where he is found, as the 
section further expressly provides; and we know that, by the course of 
pràctice in this st^te, an offeùdér is not imprisoned or held to bail with- 
out a previous examination into his probable guilt, unless he waives ex- 
amination. It is by this course of proceeding, also, that the identity 
of the prisoner is established; and it seems very clear that, in cases where 
the reméval'of the accused issought from the district where he is found 
to the district' in an other state where the offense was committed, the act 
of congress was intended to require a preliminary examination by the 
committing magistrate, so that such magistrate, and the judge who may 
be applied to for a warrant of removal, shall be satisfied of the identity 
of the prisoner, and of his prdbable guilt. Other wise great injustice 
might be done to an accused person , The language of section 1014 leaves 
no doubt tba:t thé preliminary inquiry should be had in the district 
where the oflfender is found. This statement of the pràctice in such cases, 
is but a réitération of the views expressed on the question by Mr. Justice 
Miller and Judge Love, in 1 Wooiw. C. C. 422-427. 

The prisoner is chargea with an offense under section 5469, Rev. St. 
Objection is made to his removal to Minnesota, on the ground that the 
évidence adduced ■ before the commissioner does not show the commis- 
sion of any offense punishable under the section referred to. That sec- 
tion provides, among'pther things, that — ■ 

"Any personii^ho shall ateal the mail, or steal or take from or out of any 
mail or post-ôfflôé, branch post-oflSce, or other authorized depository for mail 
matter, any letter or packet; any person who shall take the mail, or any letter 
or packet thérefrom, or from any post-office, branch post-offlce, or other au- 
thoriz^ed depository for mail matter,— with or without the consent of the per- 
son having çustody thereof, and open, embezzle, or destroy any such mail, 
letter, or package whieh shall eontain any note, bond, draft, check, etc., 
* * * shall, although not employed in the postal service, be punishable, " 
etc. 

It appears, from the testimony in the case, that Biederman had a box 
in the Wells post-office, and one Banse was in the habit of receiving his 
mailthrough the same box, by arrangement with Biederman. They 
were neighbors, living in the country, and the prisoner was at the time 
in the service of Banse, doing work on his farm. The accused called at 
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the post-office, and, as He wàs authorized to do, ireceived certain mail 
addressed to Banse. The postmaster asked him if Biederman sent for 
his mail also, and he said, " Yes;" whereupon he took from the office Bied- 
erman's mail, in which was the letter in question. The testimony shows 
that hesubsequently opened the letter, and, finding itcontained a draft, 
heindorsed the draft in such manner as enabled him to negotiate it, and, 
upon getting it cashed, appropriated the money. 

The expression, "take the mail, or any letter or packet therefrom, or 
from any post-office * * * ^^^ q,. ^pithout the consent of the per- 
son having custody thereof," contained in the second clause of section 
5469 , means a wrongful, an unlawful, taking. If the accused had author- 
ity to take, and with such authority did take, Biederman's mail from the 
post-office, and, having thus obtained the letter in question, subsequently 
opened it, and embezzled its contents, such embezzlement was not an of- 
fense against the United- States, though it would be against the state. 
To constitute the offense madè punishable by the clause in section 5469 
referred lo, the taking of the mail or of a letter from the post-office must 
be with criminal intent; not a taking by the authority of the person to 
whom the letter is addressed, although there is a subséquent embezzle- 
ment, nor a taking by mistakcj or with an innocent intent. U. S. v. 
Pearce, 2 McLean, 14. "A letter, packet, or other thing valuable, hav- 
ing been committed to the post-office department for carriage and deliv- 
ery, if once parted with by the postmaster to.a person authorized to re- 
ceive it, from;that moment ceases alike to be under the control of the de- 
partment, and the power and authority of the gênerai government. The 
sanction hy the fédéral courts of the contrary doctrine would be danger- 
ous in its tendency, and subversive ofreserved state authority. * * * 
When the functions of the department are exhausted by the proper de- 
livery of mail matter, (once placed in its charge,) such mail matter is 
then beyond the reach and authority of any législation of congress." U. 
S. V. Sander, 6 McLean, 598. See, also, U. S. v. DriscoU, 1 Low. 303. 

The material question, then, is, in the matter under considération, 
does the testimony show that the prisoner, without authority, and tbere- 
fore wrongfuUy, took the letter addressed to Biederman from the post- 
office? The postmaster testifies, as before stated, that he asked the ac- 
cused, when he called for Banse's mail, if Biederman sent for his mail 
also, and the accused answered, "Yes;" and, as the twowere getting their 
mail in the same box, he deBvered the mail, which consisted of some 
newspapers and a letter, to the prisoner, supposing he had authority to 
reçoive it. Biederman and Banae had been accustomed, as neighboring 
farmers to get each other's maU when one went to town and the other 
did not. There is some testimony tendiilg to show that there is a eus- 
tom prevailing among farmers in the neighborhood for one going to the 
post-office for his own mail to get any mail that may be in the office for 
his neighbor; but the postmaster testified thathe did not rememberthat 
he ever, before the occasion in question, delivered Biederman's mail to 
the accused. Biederman swears that the accused had no authority 
whatever from him to take his mail ffom the post-office, and that, al- 
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though the prisoner had been for a short time in his employment before 
he entered the service of Banse, he had never been authorized by him 
to receive his mail at the post-oflBce, and never in fact got his mail while 
he was in his service. Biederman also testifies that, on the day the let- 
ter was taken from the post-office, he met the accused on the road re- 
turning hoine, and asked him if he had his (Biederman's) mail. This 
is a circumstance which counsel for the accused claims points to the 
conclusion that Biederman expected the prisoner to bring his mail to 
him from the office; but Biederman says, further, that he did not ex- 
pect the accused to bring him his mail, but that as he met him coming 
from town, and saw newspapers in his pocket which evidently came 
from the post-office, he asked him if he had any mail for him. 

This is the substance of the testimony bearing on the vital point in the 
case. The accused was not sworn, and did not give his version of the 
transaction. It may be that the alleged want of aiithority is not conclu- 
sively shown ; that is, beyohd ail doubt. But I do not understand that the 
judge, who is called on in such a case to détermine whether he will order a 
removal of the accused to the district where the alleged offense was com- 
mitted, is required to décide absolutely the question of his guilt or inno- 
cence, or is authorized to discharge him if there besome doubt of guilt; al- 
though, undoubtedly , in a case where it was clearly proven that the accused 
had not committed the offense charged, it would be the duty of the judge 
to order his discharge. If a case of probable guilt is made, then it is in- 
cumbent upon the judge to issue a warrant for the removal of the pris- 
oner to the proper district, where a full investigation of ail the facts and 
circumstances may be had, and where a jury may détermine, upon ail 
the évidence, the question of guilt or innocence. The identity of the 
prisoner, and his probable commission of an offense under section 6469, 
are hère shown, and the case is therefore one in which a warrant of re- 
moval should issue. 

. U. S, V. Parsons, 2 Blatchf. 104, was cited by counsel for the accused 
as an authority in support of his view that no ofiense was committed 
within the meaning of section 5469. The facts in that case were that a 
letter mailed in Boston reached the post-office in New York. It was 
teken by a letter-carrier for delivery, and was given by him to a person 
in the house of the défendant; the défendant not being présent, and not 
participating in the delivery. That person subsequently, and at a dif- 
férent place, delivered the letter to the défendant, who opened it, and 
embezzled the nîoney inclosed. The letter was not intended for the de- 
fendant, but for another person bearing the same name; and it did not 
come into the possession of the défendant within the view of the letter- 
carrier, or with his knowledgé, or while he remained at the place where 
he left the letter. Upon this state of facts, it was hdd that the défend- 
ant was not liable to prosecution for the embezzlement of the contents of 
the letter, under the post-office act of the United States, for the reason 
that there was no wrongful intent on the part of the person who received 
the letter from the carrier. He supposed the letter belonged to the de- 
fendant; and afterwards delivered it to him at a différent place, as being 
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rightfuUy his. So far as both the letter-camer and the person to whom 
the letter was delivered were concerned, the delivery of the letter was in- 
nocent and rightful, and therefore ail action and authority of the post- 
office department in respect to the letter, terminated witb its delivery to 
the third person. The inapplicability of this case in ita facts to the case 
under considération, is apparent. 

A warrant will issue for the removal of the prisoner to the district of 
Minnesota. 



Ec parte Wateeman. 

(Dittriet Court, N. D. New York. Kovember 0, 1887.) 

CmniniAi. Practicb—Sentbncb— Place dp CoNFnrKMBNT^PowBB of Unitbd 
States District Coubts. 

A woman, duly convicted in the district court of the Bastern district of New 
York, was sentenced to be imprisoned in the state prison at Aubnrn, but the 
warden refused to admit her, because he was not permitted by the laws of 
the State to receive female prisoners. The court thereupon, during the same 
session, but in the absence of the convict, made an order modifying the sen- 
tence by substituting the Brie County Penitentiary as the place of confine- 
ment. HeU, on habeas corpus, that the criminal jurisdiction of the district 
courts being purely statutory, and it being apparent from the provisions of 
Rey. St. U. 8. §§ 5541,5543, 5548, 5546, tit. 70, c. 9, relating to "prisoners and 
their treatment, " that the désignation of the place of imprisonment is no 
part of the judgment, such an order could be made in abaentem. 

On Habeas QorpuB. 

Tracy C. Bêcher, for petitioner. 

M. D. Wilber, U. S. Dist. Atty., contra. 

CoxE, J. The petitioner, having been convicted in the United States 
district court for the Eastern district of New York, under section 5457 
of the Revised Statutes, was, on the el&venth of October, 1886, sentenced 
to be imprisoned at hard labor in the state prison at Auburn for the 
term of three years. On the sixteenth of October, the marshal tràns- 
ported her to Auburn, but the warden of the prison, not being permit- 
ted by the laws of the state to receive females, refused to admit her. On 
the same day, — October 16th, — the court, during the same session, but 
in the absence of the défendant, made an order modifying the sentence 
by substituting the Erie County Penitentiary as the place of imprison- 
ment. 

The simple question is, could the court lawfuUy makethis order in ab- 
smtem? It cannot be denied that the authorities are unanimous in hold- 
ing that, where the slightest corporal punishment is inflicted, the de- 
fendant must be présent in court when the sentence is pronounced. San- 
ford v. People, 1 Park. Crim. R. 474, 477; DougheHy v. Ocmi., 69 Pa. St. 
286; State v. Hurlbut, 1 Root, 90; Son v. People, 12 Wend. 345; PeopU 
V, Winchell, 7 Gow. 525; Rex v. Harris, 1 Ld. Raym. 267; Wlart. Crim. 
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■ PI. '(8th Ed.) §§ 550, 912; 1 Chit-' Crim. Law, 695. Thîs rnle tomst, 
• it-would seem, apply with equal force to ail subséquent modifications of 
•'thef sentence proper, thongh apparently formai and unimportant. The 
""'inoïneat the right to change the sentence at ail, in thè absence of the de- 

■ fendant^ is concéded, the door is open to the admission of the most rad- 
ical and sweeping amendments, in direct violation of the humane prin- 
ciple ùpon which the rule in question rests. If, therefore, the court 
were now satisfied that this clearly recognized provision of the law had 
been violated, the case would be a plain one; but it is contended that 
the désignation of the place of imprisonmeht is no part of the judgment. 
The criminal jurisdiction of the national courts being purely statulory, 
it is urged that the court has authority after sentence is pronounced, and 
in the absence of the défendant, to enter an order at any time during the 
term naming the prison where the senterice is to be executed; and, fur- 
ther, that the court may, in its discrétion, make a gênerai order to this 
effect, including ail or any given number of prisoners sentenced at the 
term. Section 5541 of the Revised gtatutes provides: 

"In every case where any person cônvicted of any offense against the United 
States is sentenced to imprisonment for a period longer than one year, the 
court by which the sentence is paSsed may order the same to be executed in 
any statè jail or penitentiary, " etc. 

To the same effect are sections 5542 and 6548- By thèse provisions 
congress clearly recognizes a distinction between a sentence and an or- 
dei for the exécution of the sentence. After the former has been passed, 
the order is made designating the prison, but the order is not necessarUy 
a part of the judgment of the court. 

This construction is confirmed by an examination of section 6546, 
(amended 19 St. at Large, 88,) which permits the attorney gênerai, in 
certain cases, to change the place of imprisonment of any prisoner of 
the United States. If the law-makers had regarded the désignation of 
the prison as a part of the solemn judgment of the court, it is hardly 
probable that they would bave lodged with an executive officer the power, 
not only to change and modify that judgment, but to do this in the ab- 
sence of the prisoner by a mère stroke of the pen. It is true that, in 
this district, in every case where an infamous crime has been charged, 
the defendant's présence has been required at every step of the proceed- 
ings, but in other districts the practice adopted in this cause has been 
sanctioned by judges who bave had long expérience in administering the 
criminal law. 

The right to change the place of confinement in the absence of the 
prisoner has been asserted, and frequently exercised; sometimes upon 
the request of the prisoner himself, sometimes through the solicitation 
of his relatives and friends, and sometimes from motives of public pol- 
icy. There can be no reason founded upon principle why the prisoner 
should be présent when the order effecting this change is signed. To 
require such présence would often be attended, not only with large and 
useless expense, as in the case at bar, but with annoyance, inconven- 
ience, and delay, not only to the ofiicers of the law, but to the prisoner 
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himself. This view of the law is farther strengthened by a référence to 
the rule of the Southern district, which pro vides that "in ail cases in 
which persons convicted of offenses against the statu tes of the United 
States shall be sentenced tp imprisonment, and the sentence shall not 
also specify that the party.be kept at hard labor, it shall be the duty of 
the marshal to cause such party to be imprisoned in any one of the pris- 
ons within the city and county of New York which he may sélect for 
that purpose." 4 Blatchf. 541, 

If the court bas the powerto makesuchanorder before sentence, why 
may il; not exercise the same right afterwards? If the place of impris- 
onment may thus be fixed by anorder of the court when the présence of 
thç prisoner is impossible,, it follows that the order is not an essential 
part of the judgment, and his présence is not necessary when it is made 
after the sentence is pronounced. See De Puy^s Case, 3 Ben. 307, 322 j 
Weedv.People,SlN.Y,4:ô5: 

A case exactly in point bas not been cited by counsel, or fôund by 
the court, and, in the absence of controlling autbority, the court should 
hœitate to release the prisoner upona ground purely technical in charac- 
ter, ifind involving, itwould seem, no substantiel right. If she had been 
brpught back by the marshal from Auburn to Brooklyn, neither she nor 
her counsel would bave been consulted, and the court was under no ob- 
ligation to consult them, regarding the order which changed the place of 
imprisonment. 
; It follows that the dischargè must be refused. 



Eailway Registek Mandf'g Co. v. Thied Ave. Ry. Co. and others. 

{Oireuit Court, 8. D. Few York. October 15, 1887.) 
Patents FGE Ihvbntiohs— F ABB REaisTBBS— Limitation of Claim — ^Infbinsb- 

UBNT. 

Claims 1, 3, 4 and 5 of letters patent No. 306,565, of July 80, 1878, to Charles 
B. Harris, for an "improveinent in fare registers, " must, by reason of the lim- 
itation of the boundaries of the invention in the description and in view of 
the prior state of the art as indicated by the Morgan-Brown British patent of 
August 15, 1877, (which sets forth three Italian fare registers and modifications 
thereof, the invention of Joseph Mazari, of Italy,)'be limited to the spécifie 
mechanical devices which constitute the novelty of the combination. Thèse 
devices are the employment of a direction indicator so organized in relation 
to the registering mechanism, both trip and permanent, that it cannot be 
changed to indicate a différent direction of travel without first bringing the 
trip register to the starting point and so adapted to co-operate with the regis- 
tering mechanism as, upon such change, to eflect a transf er from the trip to tl^ie 
permanent register of the record of fares coUected. So limited, thèse claims 
are not infringed by a fare register in which the permanent register is not 
actuated by the act of resetting the tri^ register, but only when the trij) reg- 
ister is making its original record, and in which there is no locking devioe tô 
detain the direction indicator, so that it cannot be moved antil the trip regis- 
ter is reset at zéro. 

In Equity. Bill for injunction. 
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E. W. Dîckerson, Jr., for complainants. 
JhwJ <fc Cbe, for défendants. 

Wallace, J. The issue in this case învolves the alleged infrîngement 
by tbe défendants of the first, second, fourth, and fifth claims of letters 
patent No. 206,565, bearing date July 30, 1878, granted to Charles B. 
Harris for "improvement in fare registérs" and owned by the complain- 
ant. The charge of infringement of the fifteenth claim of the patent bas 
been abandoned by complainant upon the bearing. The défendants in- 
eist that the fare register used by them is not an infringement of thèse 
claims, when limited, as they contend should be done in view of the 
prior state of the art, to the spécifie mechanical devices which constitute 
the novelty of the combination; and they also insist thftt the claims are 
void for want of novelty, unless thus limited. No other issue is pre- 
sented by the proofs, and the défendants rely wholly upon documentary 
évidence, as explained by their expert, to sustain their position. 

The improvements set forth in the patent belong to a class of devices 
which are designed to guard against the fraudulent manipulation of fare 
registérs used on the cars of street railways, and analogously, by requir- 
ing the collecter of fares to make a registry for each collection which 
cannot be omitted without exposure to détection, and which, when made, 
cannot practically be obliterated. As stated in the patent, the object of 
invention is — 

"To furnish a fare register provided with means, etc., whereby the amount 
of fares or collections made during the travel of the cars or vehicle in each 
direction, will be permanently recorded and ascertained." 

The patent describes the invention as foUows: 

"My invention consists of a fare register having an indicator or sign by 
which the direction of travel raay be known, so organized that the indicator 
may not be changed to indicate a différent direction of travel, without flrst 
making a permanent record of the fares collected. It further consists of the 
combination, with the registering mecLanism of a fare register, of an indi- 
cator or sign showing the direction of the travel of the vehicle, inclosed in 
the same casing or réceptacle with the registering mechanism, the indicator 
being so organized that it cannot be changed to indicate a différent direction 
of travel, without flrst bringing the register to zéro, or in a position indicat- 
ing no registry. It further consists in the combination of primary register- 
ing mechanism, secondary permanent or transfer registering mechanism, and 
an indicator or sign showing the direction of travel, the indicator being so 
organized that it cannot be changed to indicate a différent direction of travel, 
tinless the primary register is at zéro, or at a point indicating no registry, the 
setting of the primary register back to that point after a registry bas been 
made transferring its record to the secondary or permanent registry. It fur- 
ther consists of a fare register provided with a window or opening to permit 
of inspécting the registering mechanism or record, and with a window or 
opening to permit of inspécting an indicator or sign which indicates the di- 
rection of travel of the car or vehicle. It further consists in the combination, 
in a single case, of registering mechanism. alarm mechanism, an actuator, 
handle or push bar for working the register and sounding an alarm, and an 
indicator which indicates the direction of travel, whereby the sounding of the 
alarm announces the registry of the fare, and the indicator shows in which 
direction of travel of the car or vehicle the registry was made. It also con- 
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sists in. the organization, construction, and arrangement of the various dé- 
tails of the mechanism, as will be liereinafter speciflcally set forth." 

After describing the casing or réceptacle in which the registering mech- 
anism and indicator are moxmted, the spécification states as folio ws: 

" The registering meelianism consists of two sets — aprirnary mechanism for 
temporarily registering the fares collected on each separate trip or direction 
of travel of the car or vehicle, and a secondary mechanism, to which a trans- 
fer of the record of the primary register is made at the terminus of each di- 
rection of travel, to obtain a permanent record of the fares collected, the 
transfer being accomplished during the act of resetting or moving the pri- 
mary mechanism back to the zéro or starting point, in readiness to commence 
the registry of fares to be collected ou the return or back trip of the car or 
vehicle." 

The spécification then proceeds to a detailed description of a primàry 
register consisting of two disks or dials provided with figures, so coh- 
structed and arranged as to record and display the number of fares cor- 
responding with the number of actuations of the registering mechanism, 
through an aperture o]|fJ«rindow in the face of the réceptacle, actualing 
mechanism, alarm appâlratus, the secondary or permanent registering 
mechanism, snitable mèans for transferrihg the record made by the pri- 
mary registering mechanism to the permanent registering, mechanism, 
açd an indicator or sign which is displayed t^<rongh apertures in the face 
of the réceptacle to visually dénote to the passengers the direction of 
travel of the car or vehicle. The spécification continues as foUows; 

"To prevent the indicator being changed or shifted to indicate'a différent 
direction of travel, without first making a permanent record of the fares col- 
lected, and without moving the primary registry back to zéro or the starting 
point, (beyond which point the registering dislis cannot be carried, as the 
disk, B', will be locked by a paul, 6', mounted on a stud or arbor, &'', on the 
casing,) I provide the indicator-plate with notches, s, with wliich engage the 
tooth or projecting end of one arm, T, of a three-pronged latch, the latch be- 
ing provided in this instance upon the arbor of the ratchet-wheel that actu- 
ates the bell-hammer, and is acted upon by a string which tends to keep the 
arm, T, normally in engagement with one of the notches, s. The other arms, 
T > T 2, of this three-pronged latch are adapted, when the register is at zéro,, 
to vibrate the arm, T*, into a notch, <>, in the unit disk, B, of the primary 
register and the arm, T 2, into a similar notch, t^, in the disk, Ë ', of said reg- 
ister. This will permit the indicator to be turned so as to bring the sign de- 
sired, indicating the direction of travel, opposite the window in the ieasing, 
the locking-arm, T, riding out of the notch, s, of the plate, and the other arms 
vibrating into the notches in the registering disks. When, however, an opér- 
ation of the register takes place, the notches in the primary disks are taken 
out of line with the prongs, T >, T, of the three-pronged latch, whiCh will 
efifectually prevent the indicator-plate from being turned, as an attempt to 
turn the plate, except when the register is at zéro, only brings the arms, T 1, 
T^, in contact with the curved edges of the disks, which is not sufflcient to 
carry the arm, T, out of the locking-notcb." 

The patentée closes the description of his invention in the spécifica- 
tion as folio ws: 

"Ido not intend to limit myself to the précise construction and organiza- 
tion of the various parts of my improved register, they being susceptible of 
considérable variation without departing from the spirit of my invention. I 
v.33F.no.l — 3 
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(lâi^èti<^Bftwefef, broadly daim a fare register having a primary orterapo- 
rary, and a permanent of seCondary registering mechanism^ as that is not my 
invention," ^ 

Thefirst'five claims of the patent are as foUows: 

"(1) The cbmbinatiôni substantially as hereinbefore sèt forth, of a fare 
register with a direction indicatôr, locked from indicating a différent direc- 
tion Of tràvel, withont making a permanent record of the f ares collected. 

"(2) The combination, substantially as hereinbefore set forth, with the 
registering mechanism ' of a fare register, of an indicatôr or sign inclosed in 
the sàtne câsing with the registering mechanism, and incapable of being' 
changed to indlcate a différent direction of travel, without resetting orbring- 
ing the tegistei to the Zer6 or starting point, 

"(3) The combination, substantially as hereinbefore set forth, of primary 
or f,enaporar}^ registering mechanism, secondary or permanent registering 
mechanism, and an indicatôr or sign showing the direction of travel, andso 
orgahfzéd that' a différent direction oif trlàvel cannot be indicated, without 
bringing the primary register to zéro or i^taiting point, and transf erring ita 
record to theipçrmanent register. 

" (4) The,eômbination, substantially as hereinbefejre set forth, of register- 
ing ruechanisjç, an indicatôr or siga which indicatep the direction of travel, 
anda surrQu;nding .casing provided with Windows or openings therein, for 
the pùrpose of inspecting tjhe register ànd.the direction indicatôr or sign. 
' "^5) The cbmbination, substantially as hereinbefore set forth, in a single 
case,' ùt registering mechanism, alarm mechanism, an actuator, handle, or 
push-b*ar for working the register and ^unding an alarm, and an indicatôr 
which indicâtes the; direction of travel, whereby the sounding of the alarm 
apnounçea the Mgistjy of the. fare, and the indicatôr shows in which d,irec- 
tl9n çf jtravejljoJEwR car or vehicle the registry was made." 

; Respëctiiig' the prior stàte of the art, it appears from the testimony of 
tnç expert for the défendants, in explanation of'the prior patents put in 
évidence,, to^;ïyïiich hè refers, that the use of a duplex register, that is, 
trip registering naechanism and permanept registering mechanism in fare 
registers 'Wàs not new, and that such registering mechanism with alarm 
mecbanîsrûàctnated substantially after the mode of the complainant'a 
patent, ahd'ciontained in a casing exposing the regiètering opération 
thpough wihdow^ or, apertures, had prèviousjy been employed together 
in fare regigt^.; ït was, doubtless, because the prior state of the art is 
as th<u^ indicated that the complainant's expert asserts infringement of 
the elaimè by the défendants upon the theory that Harris was the first 
to eitoploy ih conibination with thèse several devices a direction -indica- 
tôr such as Hesbribed in the spécification, and, therefore, that thé claima 
sïi(0uld,i3e hrpïidly construed to cover every combination of such a direc- 
tion i^diçato;: with the several devices which is an équivalent in pfoduc- 
ing the new 1 resuit; , Heistates that the invention of Harris relates to a 
fare' register of the kind which contains a permanent r^ister of the num- 
ber of fares collected during a séries 'bftrips of the vehicle in which the 
r-egister is employed, and a trip register which exhibits at ail times dur- 
ing a single trip, figures indicating the number of fares collected upon 
that trip. .Hesays: 

• "Hartla' tevention consists in combining with thèse two registers the ad- 
ditional eieraentof a direction indicatôr, incapable of being changed to indi- 
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cate a différent direction of travel, w^ithont resetting or bringing the tem- 
porary r^gi^ter to zéro or the starting point, and lience $howing in which 
direction^ travel of.tfae yehicle the indiqated registry of faresjçollected was 
made. ay mçàns of this contrivance, thé riumber of fares coUècted during à 
trip, and the direction of ttàvèl 6î thé véliicle during which such fares were 
collected.'aré éxposed to viéw so that thej' inay be seen at à glànce, not oûly 
by the inspecter whose business it is to make a note of the indications of the 
apparatua at the end of each trip, butalso at ail tiœes during the trip bypas- 
sengers, and also by inspectors, who are unknown to the conduetor, and may 
be einployed to observe the register during the course of the trip. " . ' 

The subordinate features of the invention oonsist in inclosiûg the ia,p- 
paVatus in a suitable casing provided with Windows or openings to per- 
mit the inspection of the register and direction indicator, and providing, 
an alarm mcchanism, whichJwill attract the attention of passengers to the 
proper martipulation of the trip register by the collector. 

The défendants rely upon the Morgan-Brown British patent of Augùst 
15, 1887, which sets forth three Italian fare registers, and modifications 
thereof, the invention of Joseph Mazari, of Italy, as an anticipation of the 
first and second claim^ of the complainant's patent. That patent de^ 
scribes and the drawings illustrate a direction indicator emiployed in à 
fare register, which fare register also employs a trip register and second- 
ary registering meChanism. The direction indicator of this patent isso 
organized that it cannot bechanged without first bringing the tnp reg- 
ister to zéro or the starting point, and this feature is distinctly pointed 
ont. The apparatus differs materially in the arrangement and character 
of the devices which are combined in a fare register from that of the 
Harris patent. One object for which the apparatus is dësigned, is to in- 
dicate to the passengers, or to an inspector, what number of passengers 
are in the vehicle at any given time. But it contains registering mech- 
anism with Which the direction indicator co-operatés, dësigned to enable 
an inspecter to ascertain the number of fares coUected on a single trip, 
aiid also the aggregate number of fares collected upon any number of 
trips, and is practically operative to efiect this object. Whether this pat- 
ent is of any value as an anticipation of the Harris patent or not, it is 
important "as bearing upon the scope of his invention and the construc- 
tion to be given to the elaims. It is apparent, in view of the Morgan- 
Brown patent, that Harris was not the first to employ a direction indicator 
in a fare register, or to combiné a trip register with a direction indicator, 
which could not be changed to indicate a différent direction of ti^avel, 
without first bringing the trip ïegister to the starting point. Conse- 
quently, whàt Harris really did was to employ such a direction indicator 
with primary and secondary registering mechanism which was adapted 
to co-operate with such registering mechanism so as to effect a transfer 
from the former to the latter of the record of fares collected. The agpar 
ratus of the Morgan-Brown patent did not do this. Harris by doing it 
made an advance of utility. 

The direction indicator is an élément of each of the claîms in oohtro- 
versy. It'is plain from the language of the description that it is one 
60 organized in relation to the registering nlechanism that it cannot be 
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changed to indicate à différent direction of travel, without first bringing 
the' trip register to the starting point. To this end it is provided witha 
Ibckihg device,' and a description is given of a sùitable locking device 
by wbich the indicator plate engages with a three-pronged latch. The 
trip register cannot be brought to the starting point without actuating 
the permanent register, and transferring to that register a record of the 
fares received upon the trip. Consequently, the direction indicator can- 
not be chaiiged withdut a permanent record being made of the fares col- 
lected on the trip. Although a direction indicator without this pecul- 
iar organization is useful, because when it has not been changed by the 
conductor at the end of any one trip the fact is apparent to the passén- 
gers in the car or to a détective, its usefuhiess as a new safeguard for ex- 
posing any attempt at fraudulent manipulation of thefare register to dé- 
tection would be materially less if_it were potso organized in relation to 
the primary and secondary registering mechanism that whenever it is 
changed, whether at the end of the trip or at any other time, the record 
made upon the trip register is not lost, but is transferred to the perma- 
nent register. The spécification describes an indicator of this character. 
The essential novelty of the several inventions specified in the claims, 
consists in combining such a direction indicator with the other parts. 
Although the fourth and fifth claims, unlike the first and second, do 
not in terms make such a direction indicator a constituent, they ^re to 
be read as though such a direction indicator werespecificallymentioned. 
No other indicator is described and they refer by implication to such an 
indicator as is described in the spécification. ' The expert for the com- 
plainant assumes that the direction indicator of th ose claims is thesame 
direction indicator as that in the first claim. 

Registeritig mechanism substantially such as is described in the spéc- 
ification is also to be regarded as an élément of each claim. As has 
been said, a claim for the combination of the direction indicator of the 
patent with any fare register, or with the registering mechanism of any 
fare register, literally construed, could not be maintained, because the nov- 
elty of suçh claims would be negatived by the Morgan-Browh patent. It 
is not daimed in behalf of the complainants that registering mechanism 
which does not include secondary as well as primary registering mechan- 
ism is the registering mechanism of the claims. But it is insisted that 
tlje term does not necessarily refer to registering mechanism by which 
the record on the permanent register is made from the trip register in 
any specified manner. It must be held that this contention is not tena- 
able, and that the registering mechanism of the claim issuch as will ac- 
complish the transfer of the record from the trip register to the perma- 
nent register during the act of resetting the trip register. This charac- 
teristic of the registering mechanism is distinctly set forth in the spécifi- 
cation, and cannot be eliminated from the claims. The registering mech- 
anism is described as consisting of two parts, primary or trip, and sec- 
ondary or transfer, mechanism, which makes a transfer at the terminus 
of each direction of travel "during the act of resetting or moving the 
primary mechanism back to the zéro or starting point, in readiness to 



37 

commence the registry of fares to be collected on the retum trip of the 
car or vehicle." The detailed description coïncides with devices thua 
organized, and there is nothing in the spécification to dénote or imply 
that registering mechanism having this mode of opération is a préférable 
or subsidiary as distinguished from an essential feature. Unless het 
registering mechanism is of this character, it cannot co-operate with het 
direction indicator in performing the functions assigned to the latter, be- 
cause the direction indicator is required to be so organized that it can- 
not be changed without bringing the primary register to zéro and trans- 
ferring its record to the secondary register. 

The first and second claims are intended to discriminate between a 
combination in which the direction indicator cannot be changed without 
causing a transfer to be made from the trip register to the permanent 
register, and one in which it can be changed by being brought to zéro 
without causing such a transfer. In either combination, a locking de- 
.vice by which the indicator cannot be changed unless the trip register be 
brought to zéro, is indispensable. The second claim contains the fur- 
ther constituent of a casing to inclose the other parts. The fourth claim 
contains the additional constituent of a casing provided with openings. 
The fifth claim embodies ail the constituents of the fourth together with 
alarm mechanism, and actuating mechanism for working the register and 
alarm machanism. It is to be observed that infringement of the third 
claim is not alleged, and that it differs from the first claim as that claim 
must be construed, only in a more particular spécification of the parts 
required to make a permanent record of the fares collected, that is, in 
specifying the mode of opération of the co-operative devices. It would 
seem that this claim more particularly and distinctly points out the real 
invention of Harris than do the first or second claims. 

There is some doubt whether the first and second claims are not void 
for want of novelty in view of the Morgan-Brown patent. There is room 
for fair argument that they are expressed in terms to comprehend, the 
first, any fare register having the direction indicator of the Harris patent, 
and the second, any registering mechanism of a fare register combined 
with such a direction indicator. The gênerai statement in the patent of 
the essential features of the several inventions which are the subject of the 
patent, and the very guarded terms of the disclaimer at the end of the 
description, countenances the argument that thèse claims were intended 
to be as broad as their literal terms. The claim of the inventer in let- 
ters patent must be construed according to its terms; and, when its im- 
port is plain, resort cannot be had to the context for the purpose of en- 
larging it. A more libéral rule is indulged frequently when it is neces- 
saiy to restrict or narrow the ordinary import of the language in order to 
secure the real invention of the patentée, and, préserve the claim from 
destruction. But the language of the suprême court in WhUe v. Dunbar, 
119 U. S. 47, 62, 7 SUp. Ct. Rep. 72, is applicable to both classes of 
cases. The court say: 

"The claim is a statutory requirement, prescribed for the very purpose of 
making the patentée deflne precisely what his patent is; and it is unjust to 
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the public, as, well as an évasion of tlie law, to construe it in a manner difEer- 
ent than frpm the plain import of its terms." 

The spécification hère ig well calculated. to admonish the public that 
Harris was the first to employ an indicating registerin combination or 
conjunçtion v?ith a fare register or fare rôgistering mechanism of any 
kind, and the language of the claim is equally well calculated to adver- 
tise the pretensions of the patentée to the monopoly of such an improve- 
ment. Nevertheless, this meaning is not to be ascribed to the claima 
unnecessarily; it is not necessary for présent purposes to décide that they 
must receive such a construction, and the conclusion is reached that they 
should receive the narrower interprétation which has been indicated. 

The fare register of the défendants is one in which the permanent reg- 
ister is not actuated by the resetting of the trip register during the act 
of moving the latter back to the zéro or starting point. In their register 
the permanent register is not îtctuated by the act of resetting the trip 
register, but is actuated only when the trip register is making its original 
record. At each actuation of the trip register in their apparatus, the 
permanent register is actuated, and not otherwise. For this reason their 
apparatus does not contain the registering mechanism which is an élé- 
ment of each claim. Nor does the fare register of the défendants contain 
any locking device which detains the direction indicator so that it can- 
not be moved until the trip register is reset at zéro. Jt is this device in 
the Harris' invention, which, not only prevents the indicator from being 
changed until the trip register is reset, but also prevents it from being 
changed until the record of the trip register has been transferred to the 
secondary register. In the défendants' register the indicator not only 
can be, but must be, changed before the trip register is reset. This feat- 
ure of the apparatus precludes the possibility of an accidentai omission 
on the part of the coUector to change the direction indicator when reset- 
ting the trip register. 

Thus it will be seen that the principle of the Harris invention and of 
the défendants' apparatus differs in this: that while the former dépends 
upon the locking of the direction indicator when the trip register is re- 
cording fares and the unlocking to reset the trip register and transfer its 
record of fares to the permanent register, thé apparatus of the défendants 
makes both a trip registry and a permanent registry of fares whenever a 
single fare is registered, independently of the co-operation of the indica- 
tor, and the indicator must be changed before the trip register is reset. 
If Harris had been the first to employ a direction indicator with regis- 
tering mechanism and had not circumscribed the boundaries of his in- 
vention by his description in the patent, the question of infringement 
would be presented in a very différent aspect. Obviously it was not in- 
vention merely to employ an indicator in a fare register having primary 
and permanent registering mechanism when one had previouslj' been 
employed in a fare register having only primary ôr trip registering mech- 
anism. Invention could consist in a combination of an indicator with 
both or either registering mechanism, in which the devices would co- 
operate to contribute some new function or mode of opération to the 
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other, but not in bringing thetn into such juxtaposition to allow each to 
■work out its own efFect and produce an aggregate of results. Although 
the Morgan-Brown patent had shown a combination between the indica- 
tor and trip register, it was open to Harris to invent a new one, or one 
between the indicator and a trip register and a permanent register. But 
after he had done this it was open to others to make a combination be- 
tween the same parts which would accomplish a similar resuit by a dif- 
férent organization, introduoing a différent mode of opération. This bas 
been done in the apparatus of the défendants. 

It foUows that the défendants do not infringe, and the bill must be 
dismissed. 



BlisS and another v. Merrill and another. 
{Circuit Court, S. D. Nem York. December 7, 1887.) 

1. Patents por Intentions— Infeingement—Ship LoGs. 

Reissued letters patent No. 10,635, granted July 31, 1885, for an improve- 
ment in re^istering logs of ships, the original patent being dated June 6, 1876, 
and the original application flled February 16, 1876, for an elongated cylin- 
\ drical case containing the registering mechanism, with the sbaft introduced 
axillary at one end, in combination with anti-friction roUers, eye, propeller, 
and Connecting cord or wire, .4eM to be infringed by a registering apparatus 
which has an elongated cylindrical case containing the registering înechan- 
ism, a shaft introduced axillary at one end, and the anti-friction rollers and 
the eye adapted to receive the propeller cord, ail substantially in the same 
combination as the patent. 

2. Same. 

Reissued letters patent No. 10,635, for a horizontal attaching-yoke, in com- 
bination with the elongated case, registering mechanism, and sbaft of a ship 
log, is not infringed by providing the elongated case with eyes to which a rop» 
may be attached in such a manner as to constitute irifringement, there being 
no évidence that the défendants ever used it in thiS manner, and the device 
being susceptible of a perfectly innocent use. 
8. Same— Pbiority op Invention— Fobbign Patent. 

In an action upon reissued letters patent No. 10,635, granted to the com- 
plainants, July 31, 1885, for an improvement in registering logs of ships, the 
original patent being dated June 6, 1876, and the original application flled Feb- 
ruary 16, 1876, there was évidence that a patent substantially the same was 
sealed in Bn^land, July 37, 1875. Held, that the peculiar coïncidence that the 
same idea, alike even in minute détails, should hâve occurred to two persons 
on diflereqt continents without having seen the other's device, in absence of 
satisfactory évidence, will not warrant the court in rejecting the positive tes- 
timony of the complainants that they conceived their invention prior to May 
6, 1875. 

In Equity. Bill for injunction. 
Edmn H. Brown, for complainants. 
A. M. Pierce, iov deiendania. 

CoxE, J. This action is founded upon reissued letters patent No. 10,- 
625, granted to complainants July 21, 1885* for an improvement in regis- 
tering logs of ships; The original patent was dated June 6, 1876. The 
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original application was filed February 16, 1876. Prior to the invention, 
logs had been constructed with the registering mechanism in a circuiar or 
drum form, attached to the ship by means of a yoke or with gimbals, 
like a compass or chronometer; they had also been made with an elon- 
gated registering mechanism and the propeller in one apparatus, which 
was fastened to a line and thrown overboard. Thèse logs were found to 
be expensive, inaccurate, and cumbersoine. They were Hable to get out 
of order and to be lost. The object of the présent invention was to pro- 
vide a simple and inexpensive in-boaid log; the elongated case contain- 
ing the registering apparatus being attached to the taffrail of the vessel, 
and connected by a line with a distant propeller, rotating in the water. 
The case is provided with a spindle or shaft, the end of which protrudes 
to receive the line of the rotator. Motion is thus communicated to a 
séries of wheels, which move the indexes on the dials, thus indicating 
the vessel's speed. The claims ifi. pontroversy are as follows: 

"(2) An elongated cylindrical case contalning the registering mechanism, 
with the shaft, o, introduced axillary at one end, in combination with the anti- 
friction rollers, h, eye, d, propeller, and Connecting eord or wire, substantially 
as set forth. (3) The horizontal attaching-yoke, m, in combination with the 
elongated case, a, registering mechanism, 6, and shaft, c, substantially as set 
forth.» 

In view of the disasters which usually befall reissues, it is curious tq 
note that, although the patent in suit was grahted more than nine years 
after the original, no accusation is made against it as a reissue. The ob- 
ject of the reissue was to correct a clérical error merely. 

The défenses are lack of novelty and invention, and non-infringement. 

The invention of the second claim is not anticipated by any of the 
prior patents or exhibits. The English patent to Reynolds describes 
substantially the same combination, but, though prior to the complain- 
ants' patent, it was not prior to their invention. This patent was sealed 
July 27, 1875. It was therefare on that day that the invention was 
made patent to the public. Smith v. Goodyear, 93 U. S. 486, 498. The 
3omplainants, if they are to be cyedited, conceived their invention prior 
to May 6 of that year. Their testimony in this regard is to some ex- 
tent corroborated by other witnesses, and by presumptions drawn from 
collatéral facts and circumstances. It is true that this portion of the 
proof is hardly susceptible of déniai. It lies almost whoUy within the 
knowledge of the complainants. A direct attack upon a position founded 
upon such évidence is, except in rare instances, out of the question. 
But the difficulties which surround the défendants do not exonerate 
them from presenting some satisfactory proof, either direct or circum- 
stantial, to traverse the positive assertion of the complainants. Instead 
of this, there is nothing but the intangible presumption arising from 
the somewhat peculiar coincidence that the same idea, alike even in 
minute détails, should hâve occurred to two persons on différent con- 
tinents without one having seen the other's de vice. But it is entirely 
clear that the court would notbe warranted in rejecting the positive testi- 
mony of two respectable and unimpeached witnesses upon a mère sus- 
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picion of this character. The date of the invention must be fixed as 
stated by the complainants. The witness who testified to sales of the 
"Reynolds Log" in July, 1875, omitted to give a description of the logs 
so sold. The court can hardly assume, in the absence of ail proof, that 
the "Reynolds Log" was the one described in the Reynolds patent, and, 
besides, the complainants' invention antedates thèse sales also. 

There can be no doubt as to the infringement of the second claim. 
The défendants' apparatus contains ail the éléments of that claim. It 
bas an elongated cylindrical case containing the registering mecfaanism, 
a shaft iiïtroduced axillary at one end, the anti-friction roUers, and the 
eye adapted to receive the propeller cord , ail substantially in the same 
combination as in the patent. 

Regarding the third claim there arisesà serious doubt whether, inAdew 
of the state of the art, there iwas any invention in providing the elongated 
case with an attachihg yoke; but it is not necessary to décide the ques- 
tion, for itisentirely (!l6q,r, that the défendants do not infringe this claim. 
They bave no yoke at ail, but simply eyes to which a rope may be at- 
tached. It is urged by the complainants that when used to form a sus- 
pending bail the ropewould be the équivalent for the rigid metallicyoke 
of the patent. This is perhaps true, but it is insufEcient to establish in- 
fringement. The mère fact that a person sells an article to which a pat- 
eiited device may be attached, does not make him an infringer, provided 
the article is not so constructed that the patented device and no otbércan 
be used with it. In the présent Case, the registering mechanism Of the 
défendants may be used Without infringing the third claim. For in- 
stance, if a rope were run through the eyes at right angles to the axis of 
the case, the ends attached to stanchions some feet apart, and the rope 
twisted so that it performs the functions of a torsional spring; or if 
through the eyes were slipped two upright parallel roda, fitted to receive 
them in such manner that the spindle end projectsover the taffrail; or if 
the case were suspended from the side of the vessel by a rope attached 
to one eye alone, — there would be no infringement. In none of thèse 
instances would there be a "horizontal attaching yoke," or an équivalent 
therefor. See cases cited in Snyder v. Bwnnéll, 29 Fed. Rep. 47. If 
the défendants had sold a case without any apparatus for attaching it to 
the vessel, it would be but a step further in the argument to assert, that 
because the case must be supported in some manner, and as the trun- 
nions and yoke of the complainants' device constitute a con veulent mode 
of fastening, and might be selected, therefore contributory infringement 
had been established. 

The complainants are entitled to a decree upon the second claim, for 
an injunction and an accounting. 
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GooD y, Bah^ey and others. 
{Circuit Court, E. D. Pennsyhania. November 9, 1887.) 

PATÙslite Ï'ÔB IlITBNTIONB — lïWRIN&KMBNT — FLAX-DfiAWINa MaCSEONES— IM- 
PKOVEteœHT. 

Lçtters patent No. 95,462 were issued October 5, 1889; to CJood, for an im- 
prpvement in flax-drawing machines. Both sets of gill-pins are oarried by end- 
less chainS, but, as stated in his application fôr a patent for an improvement 
in 1885, the working pins ôf one belt cannot be brought very close to those of 
the otber, and, on account of this break of very considérable length between 
the working portions of the two belts, the machine, while it works well for 
a long flber, does not work as well for a shorter one. The slower-moving 
séries of pins of the Bailey & Lewis machine are operated by screws, and are 
brought mto and carried out of action.by means of cams upon the screw-rods, 
which ràise or lower théir carry ing bars ; and the gill-pins in the f aster-moving 
séries are divided between an upper and a lower endiess dhain; the pins of 
one chain alternating witJiithe other. Thèse, with the other mechanical de- 
vice» cpqnected therewith, admit of a much çloser relation between the two 
séries Of b&rs and pibs than is found in complainant's maéhine, and as close 
as is désirable to hâve thetn. JSèld, tbat thé différence, though slight, is Very 
important^ and is no infringement. 

In Jpîquity. Bill for injunetion. 

Bill.by Good, complainant, against Bailey & Lewis, défendants, to 
^njoin the in&ii|gçm@n,t of certain letters patent grant«d complainant for 
an improvemecLt in fl^ax-drawing machines. 

Oifford & Bromaxid ,PF. A. Redding, for complainant.. 

W. H. DoolUUe and Cfrawfprd <& DaUas, for respondent. , , 

Butler, J. . The suit is brought for infringement oflettera patent No. 
95,462, granted October 6, 1869, to Good, for an improvement in flax- 
drawing machines. Tlje validity of the patent, and the alleged infringe- 
ment, ar-edenied by the answer. 

As respects the first, little need be said. The patent was granted 
nearly 20, years ago. The machine went into use soon after, and has 
contimied to be employed throughout the country ever since. It was 
valua)3le, SLXxd displa^jed machines, previously used for the same purpose. 
The vali^ity of the patent has never been questioned save in this instance. 
Such a,cqj^iesoence is extraordinary, and of itself is entitled to much 
weight ip coqsidering the question nowraised. We bave found nothing 
in the reicord, to justify an adverse décision; nothing sufEcient to over- 
come the presumptions arising from the patent, and the acquiescence re- 
ferred to. The history of the art, and the record of the complainant's 
application and proceedinga thereon, however, forbid a libOTal construc- 
tion of the claim. Ail the éléments employed in forming the combina- 
tion are old. The combination alone is new, and this differs so slightly 
from that of machines previously manufactured or described that the 
claim for it can only be sustained in connection with the spécial mechan- 
ical devices employed in forming it. We do not mean to say, or suggest, 
that its opération may be avoided by the mère substitution of known 
équivalents; but we think it may by the employment, instead, of other 
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(îevices, a more perfect conabination,— one better adapted to the contem- 
plated use, — though this combinatiôn niay hâve the same gênerai char- 
acter. 

Has the respondent infringed? His machine is intended for the isame 
pucpose as compMnant's, to do the same work, substantially by the same 
method, and was'probably suggested by it. This, however, is not very 
important. The complainant's machine was net the first of its kind. 
Sîmilar machines in most respects — designed for the same work, and 
doing it in substantially the same way — were described and constructed 
long before. Histcombiuation, however, was slightly différent, and this 
différence prodnced a better machine. Is the respondent's combinatiôn 
the same? This is the important question. The mechanical construc- 
tibli of the parts ià différent. A comparison of the two miachines by Mr. 
Appleton, an expert, is substantially accurate: 

"In complainant's (Good's) patent, as before testified to, both sets of gill- 
pins are carried by endless chaîna, and the points of the gill-pins in opération 
are presented in a plane, in conséquence of the arrangement of the sprocket 
wheels over which such chains pass and through the înstrumentality of the 
bell cranks, O, prôVided with pins and grooves co-operating with the flxed 
cams, P, B, ànd thè guide plates, H. Whereas, lu the Bâiley & Lewis ma- 
cliines inquired of, the bars carrying the gill-pins of the rearmost or slower- 
moying séries areoperated by scrèws, ànd sueh pins are brought into and car- 
ried out of action by means of cams upon the screw-rods, which raise and 
lower their carryjng bars from alower to a higher plane, ^nd vice versa, while 
such pins are held at ail times in the same, or substantially the sarae, relative 
position with respect to the horizon; and the gill-pins of the forward or fast- 
er-moving séries, while carried by endlete chains, are divided between an up- 
per and a lower chain, which are so arrangea as to make the pins of one chain 
alternate with the pins of the othçr, the points of the pins of both chains in 
operationbeing presented in a plane tiirough the Instrumentality of the chain- 
carrying wheels, blocks, c^, upon the ends of the bars, carrying the gill-pins 
engaging with guidé- ways, f'^,/', in the sides of the machine f rame and gears, 
H^, Upon said bars, meshing with movable guides, j^, J^, etc., surrounding 
theshaftsof the wheels around which the chains pass, by which means the 
gill-pins are maintained at ail times in the same relation with respect to the 
horizon as is the çfise witli the rearmost or slower-moving séries. " 

The substitution of a screw for the chain, to operate the slower-moving 
séries of pins, of itself we would consider.unimportant, if it performed 
no other function than the chain, In such case, it would be simply an 
équivalent for the latter. Nor would we consider the devices for drop- 
ping, the pin-bars, instead of revolving them, in this séries important, if 
the effect was the sànie as that produced by the complainanlj's chain and 
attaehment's in this respect. It is quite cleat, however, that the screw, 
and mechanical devices connected therewith, for operating and dropping 
the bars, admit of a much doser relation between the two séries of bars and 
pins than is found in the complainant's machine. If this différence was 
immaterial, if the doser relation was of no value, it would, of course, be 
an unimportant différence, and would not, thei-efore, distinguish the ma- 
chine. The testimony, however, leaves no doubt that it is of essential 
value; and tlmt the distance between the séries in the complainant's ma- 
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chine wasa recogiiized defect. This is so clearly stated by the complain- 
ant himself in an application for another patent, intended to remedy the 
defect, (granted in 1885,) that it is unnecessary to do more than repeat 
what he says: 

" In such machines, [the complainant's hère in volved,] the drawing or spread- 
ing of the fibrous materials is performed by means o£ two or more endiess 
belts or aprons, f urnished with eombing or hacking pins, and arranged one 
before the other, and running at différent velocities; the operating points of 
the pins on the two belts being in, or nearly in, the same plane, and ail said 
pins being presented in an upward direction during the time theyarein opér- 
ation. Such machines hâve proved very efiicient in their opération to cause 
the two belts of pins traveling at différent velocities to thoroughly comb and 
straighten the hemp, flax, or other materials during the travel of the flber 
through or over the frame or machines, and while the flbers are free at both 
ends, but are subject to one objection, viz., that when the pin-carrying belts 
are arranged so that both présent their operating points upward, or in the 
same direction, the working pins of one belt cannot be brought very close to 
thôse of the other belt, and consequently a break of such considérable length 
is left between the working portions of the two belts that, although the ma- 
chine Works well for a long flber, it does not work as well for shorter flber. 
The object of my invention is to bring the working pins of one belt nearer to 
those of the other, and thereby cause a doser nip of the flber to be taken be- 
tween the pins of the two belts." 

The screws and Connecting mechanical devices for operating the slower- 
moving séries of bars, employed by the respondent, produce a machine 
free from the defect referred to. The connection of the two séries seem 
to be as close as it is profitable to bave them. The respondent bas thus 
accomplished, in a différent way, precisely what was intended to l>e ef- 
fected by the complainant's subséquent patent. Does not this différence 
between the machines constitute a substantial distinction, and relieve the 
respondent from the charge of infringement? We believe it does. The 
mechanical devices which effect a doser connection between the bars, 
and consequently produce a better machine, cannot be regarded as mère 
équivalents for the claimant's, because they do what the latter will not. 
This may seem to be a slight différence. It is, however, a very impor- 
tant one, and is quite as great, we think, as the différence between the 
complainant's machine and some of those which preceded it. We at- 
tach no importance to the third over-riding séries of pin-barg in the re- 
spondent's machine. In the absence of the distinguishing feature just 
referred to, this would be regarded as an improvement, merely, added 
to complainant's machine. 

It would not be profitable to dwell longer on the subject. Sufficient 
bas been said to indicate the grounds on which the décision, rests. A 
decree must be entered dismissing the bill, with costs. 
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West v. Eae and others. 
(Oircuii Court, N. D. JUinoi». November 31,1887.) 

1. Patents fos Inveiîtions— Intention— Papbb Weappeks. 

D. A. Swaney, January 17, 1883, procured a patent for incasing blankets in 
casings of paper of strong texture, closely sealed or pasted. to protect the 
blankets f rom soiling, dust, and rubbing in nandling. Éeld, that as paper bags 
hâve been always closed with paste or gumming, it required no inventive 
genius to close .the mouth with paste, if desired, nor to form the bag to the 
- shape of the article it is desired to inclose. 
3. Same—Inphingembnt— Injonction. 

PlaintifE filed a bill to enjoin the infringement of his patent, and défendant 
demurred to the bill. Held, that ■when the court can, without ref erring to the 
pleadings and proofs, from its common knowledge, from an examination of 
the patent itself , sèe that it is void, a demurrer will be sustained. 

In Equity. Bill for injunction. 

Bill by plaintiff against M. E. Rae and others, défendants, to enjoin 
the infringement of a patent granted to D. A. Swaney, for a method of 
putting up blankets and similar articles. 

JSanwng' <& .Barming, for complainant. 

J. H. Raymond, for défendants. 

Blodgett, J. The bill in this case charges infringement of letters 
patent, granted January 17, 1882, to D. A. Swaney, "for a method of 
putting up blankets and other similar articles," and défendants demur to 
the bill on the ground that the patent upon its face shows that it is void 
for want of patentable novelty. The novelty and utility of the device 
covered by the patent is stated by the patentée in his spécifications as 
follows: 

"Heretofore woolen blankets hâve been put up for packing, tranportation, 
and sale by folding, and then rolling them up in a tight roll, which was then 
covered by a sbeet of paper secured by tightly-drawn twine. In this ferai it was 
exposed at the ends to dust, and liable to become soiled by contact with other 
objects, and, by handling, the nap was liable to be rubbed ofif, and free access 
was given to moths. The latter has been a very common cause of loss to 
manufacturers and dealers. Other objections hâve been the difflculty of pack- 
ing the blankets when put up in this form for transportation and sale, and 
the rubbing of the nap and creasing caused by the many folds necessary to be 
given the blanket, and by the tightly-drawn string. I hâve discovered that 
if blankets are put up in a tightly-closed strong paper bag they are perfectly 
protected from the entrance of moths, and that such a bag can be made in such 
form as to reduce the folding and handling to a minimum, and be most perfectly 
adapted for packing in cases for transportation, and at the same time be in a 
most attractive and salable form for the shelves of the retail shop. The com- 
plète inclosure of the blanket will protect it also from soiling, dust, and rub- 
bing in handUng. The same kind of bags are very useful in packing the 
blankets and similar beddingof ahousehold awayduring the warmer weather, 
and will supply a want long felt in domestic life." 

And the claim of the patent is: 

"The herein described method of putting up blankets and similar articles, 
consisting of enveloping them in a casing of paper of strong texture closely 
sealed or pasted, substantially as shown and described." 
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I may remark, in passîng, that I think this statement in the spécifi- 
cations of the method of putting, up blankets, before this patentée taught 
the world how to do it in his way, must hâve been a very incomplète 
use of the thèn known ajjpliances, as if it hàd theii been deemed désir- 
able to close the.ends of the roll with the paper wrapping, it could bave 
been done by foMing the paper over the ends as weil as this sides of the 
^oU, as is done by ail àjerchants and mahufacturers T?ho wish to make 
an appuoximately close package of any dry goods they put up for trans- 
■portalion, handling, or protection. There was certainly no reason why a 
manufacturer of, or deaJer in, blankets should not, before this alleged in- 
vention, hâve closed orenveloped the ends of his package with his sheet 
of wrappilig-paper if he desired toso close them, when articles like cal- 
ico, ribboris, tea, sugaï,.cpffee, etc., haye been put up in approximately 
close paper packages at the counters of retail merchants probably for cen- 
turies, and ever since the use of paper as a wrapping for commodities 
Sold or mahufàctured came into use. 

The patentée proceeds in hiâ spécifications to direct how the blanket 
is to be folded, in which there is certainly no novelty, as he describes 
only the well-known method of folding the blanket in a séries of longi- 
tudinal and transverse folds until it is brought to the desired size for 
packing. It is then inserted in a paper bag of the size required to re- 
cel vé the blanket as folded, and the open end of the bag through which 
the folded blafaket is inserted is then closed by pasting. , Briefly stated, 
theh, the dëvice coverèd by the claim ôf this patent consists in wrapping 
tip a blanket or any similar article in strong paper, and thèh closing the 
ends and sides bf the papet Wrapper by pasting; ibr I take it that it is 
immaterial wliethér you'make your bag first, leaving the end or side 
open, and then insert your blanket into it, or whether you make your 
bag by wl-apping the paper around thé folded blanket, and then fasten 
the ends àhd sides by paStingl It maysaye time to make Up the bags 
first, gbtar a? closing one end and the sides; but it can make no différ- 
ence, in principle whether the bags are njade oyer a "former," and the 
blankets pushed or crowded into them, or whether each bag is made over 
^;he partiotiMr folded blanket it is to holdl The resuit in both cases is 
thè sanie, s6 fài; as this patent is co'ncerned. 

, Paper bagà as a wrapjiiig or enyelppe for dry goods, flour, groceries, 
etc., are in. such cbmmpn use that tlie court can say from its common 
knowledge that they were yy^lX known throughout the United States when 
this patent was applied for and granted; but usually the open end or 
tnouth through which they were' filled was closed by tying with a string, 
"àEid the alleged invention cûvered by this patent; when read in the light 
pftbàtôompioiiknp'rt'lédgè, consists in putting à ibldëd blanket into a 
jjaper b^g,: .àpd closing the oiouth; ofihe bag with paste iristead ofa 
string. The bottom or lower end of thèse bags has al way s been closed 
with paste, or by gumming, and it certainly did not r.^qiiive the exercise 
of|in,\;^ntive genius to close thç,i>roïith or upper.end of the bag with paste, 
'>f||.was fpundr,'fpr anj're^çpjn (Jesirable^t^ dp so. .. In.fact,, I can sa}' as 
the resuit of my own observatiojî.andknowl6dge, that I bave seen paper 
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bags in uâe in retail; stores where the lips of the niouth were coated with 
gum so as to admit of closing the mouth by moistening this gum and 
folding the lips over against the aide; but, without such observation, I 
say that, when once you are instruoted how to close one end of a bag 
with paste or gum, there can be no invention in closing the other by the 
sanie means. 

Nor is there anythjng patentable in, the idea of adapting the form of 
the bag to the article it la to inclose or contain. A paper bag , is but 
a paper wrapper partly put togettier for .use. If it was intended only to 
inclose toose articles, like coffee, flour, etc., no attempt would be made 
to confine it to a particular shape; but if the manufacturer of loaf sugar, 
for instance, in the pyramidal form, with which we are ail famiUar, 
should wish to incase his loaves in paper bags instead of paper wrap- 
pings tiéd with a string,he would, of; course, shape his bags upçn a 
"form" like his sugar loaves; and in fact this patentee's bags for a blanket 
are nothing more than the paper wrappings of a sugar loaf, with the 
paper fastened by paste, instead of being tied with a string to keep them 
in place. 

I amflotaware that the praotice of r^ising by demurrer the question, 
based on common knowledge, that a patent is void for want of novelty, 
has the direct sanction of any adjudged case, but the boqks abound in 
cases where the court has of its common knowledge ma sponte held pat- 
ents vdid'for want of patentable novelty. In Brown v. Piper, 91 U. S. 
.^,.)MÇr.',*fjj6liicé.S'WfAYNE.Said: ,..ji! ,.,"" / '■' ,' / ' •':',"',;. 

" The courts will take judidial cognizance of whatpver is generally koown 
within thè liinits of their juriadictiori, and if th» judge's memory is at fault, 
lie'may rëfrésh it by rfesortîtog tb any means for that pdrpose which ' lie may 
deem safe and proper." 

And after this statement of the right of the court to apply its copunon 
knowledge to the case in hand, he said: , ,., 

" The pleadings and proof in the case under pousideration are silentas to 
the ice-cream freezer; but it is a thing in the common knowledge of thè peo- 
ple throughout the country. Notice and proof were. therefore unnecfessary. 
Thè stàttiEe requirîng notice wàs nôt iiitèhdèd tô àpply to'Such cases. The covirt 
4a,n takèjudlcial notice of it, and give it the same effect as if it bâd beeii set 
up in thé ans wer, and the proof were plenary." - . : ; 

And again; • ' 

"Exàinlnéd in the light of thèse considérations; we think this patent was 
void upoa its face* and that thé court might hâve stopped short at that in- 
stiament, [the patent itself,] and, withoat looking' beyohd it into thé aijswers 
and testimony sua sponte, .iftljie; objections were not taken by coiinsel, well 
hâve adjudged in favor of the défendant." 

And ithe rule hère stated has b^en aJïîrmed sinee this décision in Ter- 
hune V. PhiUips, 99 U. S. 592; Duréar v. Myera, 94 U. S. 187; Slawson 
V. Raûroad Cb., 107 U. S. 652, 2 Sup. Ct. Rep. 663; WoUmsakv.Rn- 
Aer, 115 U. S. 96, 5 Sup. Gt. Rép. 1137, and in numerous <iase8 at cir- 

•cuit. ' ■ ■ ; , ;'!' • ..,,.:,,, 1 ■■■ ,^ ; 

The method of pUtting up.blankets, covered by this patent, is but a 
xiew useiof an old and well-known deviôe, in coûimon use and well and 



48 FEDERAL EEPOETEE. 

publicly known long before thîs patent was applied for. Paper bags 
being ôld for varions purposes whën protection from dirt or wear tvas 
désirable;' there was no invention in tisingthem to protect blankets; and 
wîtîî au article as flexible as paper, there can be,no invention in adapt- 
ingabàg made of paper totheshapeof article it is to coverand protect. 
In the light of thèse authorities, I cannot see why, in a suit for infringe- 
ment ôf a patent So clearly and baldly void as this, the court ought not 
tb savô the défendant from the vexation and expense of a trial upon 
proofe by sustaining à dèmurrer to the bill. If, after a case reaches the 
suprême court, that court can, from ife common knowledge, without ref- 
èrehfce to the pleadings and proofs, but merely from an examination of 
thé patent 'itself, say that the patent is void, I see no reason why the 
côUrt of original jurisdiction capnot do the same. 

The deitiurrer is therefore sustained, and the bill dismissed for want 
O^eqùïty. - 



HuBÉti and anbth* w. Myers Sakitary Depot and others. 
(Oireuit Oowti, 8. D. New York. December 6, 1887.) 

PATÈSÈTS FOBlNVENTIONSt-IiNFRINGHMIÎNT— InJUNCTION— POBBiaN PATENT^ 

Plaîntifls purchased an invention upon which a British patent had been ob- 
tained, but which had expired before the purchase by reason of the failure to 
' pay'the f«e to keep it alive. They then obtalned American patents, and 
sOught to enjoin défendants from mfringing uçon them. fièw, that tbere 
was tpo much doubt of the validity of the American patents to warrant the 
issuing of a preliminary injunction. 

'" In Equity. Bill for injtinction. 
Albert Ccmstock, for complainants. 
Wm, H. Sage, for defendatnts. 

Lacombe, j. This is an application for a preliminary injunction to 
restrain the infringement of two letters patent, owned by complainants, 
and issued, the one, June 27, 1882, (260,232,) lo Henry Huber, as- 
signée by mesne assignments of Peters & Donald; the other, March 28, 
188?, (25&,485,) to James E. Bqyle. Both patents are for improvements 
in sanitary water-closets. The application, so far as. it concerns the Hu- 
ber patent, is resisted, inter xdia^ on the ground of abandonment. It ap- 
pears that on April 7, 1874, Peters & Donald took out a British patent 
for their invention. On April 9 , 1881 , this British patent expired by rea- 
'îon oftheir failure to pay the fee required by the British patent law to 
keep it alive. Boyle subsequently (October 27, 1881) purchased the 
Peters & Donald invention, and sold it (Novembèr 26, 1881) to Huber, 
. whb on Novembèr 29, 1881, applied for a patent thereon. The Ameri- 
can patent was granted to him June 27, 1882. 

It is claiéîed by the défendants that by reason of the failure of the in- 
ventors to'keep alive the British patent, their invention was abandoned 
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to the public, and could not be afterwards reclaimed. The point raîsed 
is a new one. The décisions which hâve heretofore been rendered as to 
the effect of the lapse of au English patent for non-payment of taxes do 
not apply; they deal simply with the effect of a lapse subséquent to the 
issue Of the American patent. Paillard v. Bruno, 29 Fed. Rep. 864; 
Holmeav. Metropolitan Oo. , 21 Fed. Rep. 458; Rmsner v. Shdrp, 16 Blatchf. 
383; Henry v.XoolGo., 3 Ban. & A. 501. Without passing upon the 
objection thus presented by the défendants, it is sufficient to say that it 
raises too great doubt of the validity of the patent to warrant the issuing 
of a preiiminary injunction, in the absence of an adjudication in its sup- 
port. 

With regard to the alleged infringement of the seventh elaim of the 
Boyle patent, No. 255,485, anticipation is suggested in a pîior patent 
to Owen; the variation between the forms of closet in the ttvo patents be- 
irig, itisclaimed, not such as will support the patèntability of the later 
device. In the absence of adjudication upon the Boyle patent, and in 
view of ail the facts, a preiiminary injunction will not issue. 



KiTTLB V. RoGEES. Samb V. Beunee, Same V. SoLOMOK and others. 

Same v. Fmnt. 

{CHreuit Court, 8. D. New T<yrk. Novembér 10, 1887.) 

Patents fok Inventions— iNPBiirGBMENT— Injunction— Expiration op Pat- 
ent. 

Tiie fact that a patent has but a few weeks to run is no ground for a démar- 
rer to a bill for injunction of an infringement, and an accounting, and will 
not take away the jurisdiction of the court to grant such relief as the plain- 
tifE may be entitled to; following Kittle v. De Oraaf, 80 Fed. Rep. 689. 

In Equity. Bill for injunction. 

Thèse are actions in equity, asking for a temporary injunction to re- 
strain défendant from infringing a patent, and for an a,ccounting. It ap- 
pears that the complainant, Samuel Kittle, was the inventor of a spiral 
spring for use in mattresses, {KUÛe v, HcM. 29 Fed. Rep. 608;) that 
January 4, 1870, he obtained a patent for his invention, which patent 
expired January 4, 1887. The number of the patent was 98,505, Ac- 
tions' were brought against several défendants for infringement, the bills 
being verified from 30 to 50 days before the expiration of the patent, 
the day for appearance being about a month before the expiration of the 
patent, and the day for answering or demurring being January 3, 1887. 
The défendant demurred on the ground that the patent had so short a 
tiroe to run that the court had no equity jurisdiction, 

James P. Foster, for complainant. 

Wheder H. Peckham, for défendants. 
v.33F.no.l — 4 
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CoxE, J. There is nothing in thèse causes which distingûishes them 
from KitOev. De Graaf, 30 Fed.: Rep. 689. It is thought that thelan- 
.guage ther^quoted from Olark v.Wooster, 119 U. S. 322, 7 Sup. Ct. Rep. 
217, is sufficiently comprehensive to include a case where the objection 
diaputing the jurisdiction of the court is taken at the earliest possible 
molnent. Although the point iv&B in that case first presented upon ap- 
pealj the décision is clearly to the effect that the trial cpurt may retain 
jurisdiction, if, at the time the biU is filed, the oomplainant may obtain 
the équitable relief prayed for. j 

The demurrers are overruled. The défendants may answer within 20 
<iays. 



KoHN V. WiEBTJSOH and othera. - 

{Oireuit Court, 8. D. Jfenp York. December 19, 1887.) 

Patents foe Intentions— Inpkiiîgbmbnt—Plbadinq. 

In an action for the infringement of a patent, the question of infringement 
caunot be determined upon a plea.^ It is not the province of a plea to inter- 
pose défenses which go to the niierits, and relate in nowise to matters in abate- 
ment or in bar. Such défenses must be raised by answer. 

Pleain Equîty. 

This is an action for the infringement of letters patent No. 247,766, 
granted to the complainant October 4, 1881, for an improvement in 
button-hole cutters. The object of the inveritor tvas to construct a pair 
of button-hole scissors, with the screw-shaft and nut, which fix the def- 
inite play of the arms of the acissorSj looatéd between the arms. One 
end pf the sçrew-shaft fs firmly attaçhed to one arm pf the scissors; the 
•other end fits into a funnel-stiaped hole in the arm opp6s;i1;e, which gives 
a support to that end of the shaft. The claim is as folio ws: 

"As an article of manufacturé, a buttôn-hoIè cutter, hàv'ing the scrèw-shaft, 
D, securely fastened to one arm of the cutter at one end, and the other end 
resting in a conical recess la the other arm of the cutter, 'the nut, C, working 
on the shaft, D, between the twp arm»; ail eonstructed and arrangea substan- 
tially as and for the purpose described." 

The application aa first filed :was rejected upon référence to two prior 
patents, the examiner holding that the change was a '^ mère work-shop 
.expédient" not involving invention. The complainant thenchanged the 
claim to its présent form, and forwarded the amendment to the com- 
inissioner, with a letter in whicHhe thus distingûishes his invention 
from the examineras références:- 1 : i ; ^ 

; "The construction in applicant'a case is différent. One end of the screw- 
shaft is securely fastened to the inside of one arm, and the other end resta xn 
a. conical recegs in the other arm, and forms a support fijr, this end, and the 
nut Works an this sçrew shaft, and forms the seat flxing the limit of the eut 
of the cutter; and the entire length ôif the screw-shaft is between. thé exterAkl 
sides of the arms of the cutter, thus makiftg the éùtter more coinpact and less 
■cumbersome." 
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The bill is in tlie usual form. The défendants hâve filed a plea, al- 
leging the above facts, and insisting that they do not infringe the patent, 
for the reason that the only adjustable button-hole scissors made, used, 
or sold by them do not contain the "oonical recess in the other arm of 
the cutter," or any équivalent therefor. A pair of the défendants' scis- 
sors is annexed to and made a part of the plea. They show a screw- 
shaft attached to one of the arms, but neither the screw-shaft, nor the 
nut which works upon it, enters a hole in the opposite arm, for the rea- 
son that there is no hole there of any kind. It is argued for the défend- 
ants that the only construction which can be given the patent excludea 
their deVioe, atid that the complainant is concluded from urging any 
broader or différent construction, by reason of the proceedings in the 
patent-office, and the language employed by him in the description and 
claim. The complainant set the plea down for argument. 

Paul H. BatCj for complainant. 

ArlÀur V. Briesen, for défendants. 

CoxE, J. By setting the plea down for argument the complainant 
tests its sufficiency, and, in effeçt, demurs ±o it. Myers v, Dorr, 13 
Blatchf. 22; CotOe v. Krementz, 25 Fed. Rep. 494; Newton v. Uiayer, 17 
Pick. 129; Walk. Pat. § 590; Daniell, Ch. (6th Ed.) 692; Story, Eq. PI. 
(9th Ed.) § 697 ; Mitf. & T. Eq. PI. 389. The issue tendered by the plea 
is whether or; not the défendants infringe the claim of the patent con- 
struediii, connection with the spécification, the file wrapper, and contents, 
and in the lîght of the prior art. This is the controversy which usuallj' 
arises When the défendant dénies that he makes, uses, or vends the pat- 
ented device. In other words, the défendants seek to try the question 
of infringement upon a plea. It is clear that there is no authority for 
such practice. If the question were now considered by the court, and 
decided against the défendants, they could allège the same défense in 
their answer and try the entire issue again. It is not the province of a 
plea to interpose défenses which go to the mer its and relate in nowise to 
matters ih abatement or in bar. Such défenses should properly be raised 
by answer. Sharp v. Reismer, 9 Fed. Rep. 445; Rhode Mand v. Massor 
chusetts, 14 Pet. 210. : 

The défendants cite in support of their plea, Hubbell v. De Land, 14 
Fed. Rep. 471; but in that case the court, at page 474, says: "Argument 
can hardly be needed to show that the question of the infringement of a 
patentis not the proper subject of a spécial plea." In the case at bar, 
where the device is a simple one, and the issues are sharpl}»^ defined and 
easily xinderstood, it is possible that the question of infringement might 
be satisfactorily determined: in this manner with a saving of expense to 
ail parties concerned. But a décision once made to this effect will be 
"recorded for a précèdent," which may be invoked in every action of 
infringement, and thus tend to unsettle and confuse what is now plain 
and simple. 

The plea is overruled, the défendants to answer in 20 days. 
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The Ottawa. 

DuNHAM TowiNG & Wbecjking Co. V. The Ottawa. 

(Diatrtct Court, N. D. Minois. December 5, 1887.) 

Shipping— Chabter-Paett— Lat Dats— Stkess op WeatheS. 

The respondent had chartered a tug of libelant agreeing to pay $125 per 
day f or it while wind-bound. The tug was discharged at Grand Haven. From 
that day, Pecember 7th, sàe remained in Grand Haven until December lOth; 
the captain being informed a storm was coming by thé signal-service offlcer. 
Other steamers ran in and out of Grand Haven until the llth, and the storm 
did not cOme until the 8th, and there was ample time for the tug to hâve re- 
turned to Chicago before it. Seld, that as there was no storm prevailing on 
the 7th, aiid no indications of an immédiate stormi, respondent was not liable 
for the lay-days. 

In Admiralty. 

Libel by the Dunham Towîng & Wrecking Company against the 
schooner Ottawa, respondent, for the services of a tug while detained in 
poii, by stress of wealher. 

Bchuyler <& Kremer, for libelant. 

Geo. A. Farr, for respondent. 

Blodgett, J. This is a libel for the services of the tug Morford, at the 
rate of 1125 per day, during the time she was, as alleged by libelant, de- 
tained in the port of Grand Haven by stress of weather. The case made 
by the pleadings and proof is substantially this: On the first of Decem- 
ber, 1885, Buswell & Co., résidents of Grand Haven, made a contract of 
charter with the Dunham Towing & Wrecking Company for the services of 
the tug Morford to tow the schooner Ottawa from the port of Chicago to 
Grand Haven, and from there to Cheboygan, Michigan, at the price of 
$200 a day while engaged in towing, and $125 a day while wind-bound 
in port, the employment to date from 6 o'clock in the evening of the 
first daj' of December. There was some delay in getting out of the port, 
so they did not leave the port of Chicago until some time in the evening 
of the second of December, the day after the contract commenced. On 
leaving the harbor they laid their course for Grand Haven; but, as the 
captain of the tug testifies, after being out two or three hours, they en- 
countered a heavy sea from the northward, when they drew in towards 
the west shore of the lake, and kept near the shore until they reached 
Milwaukee, about 2 o'clock in the afternoon of the 3d, where they laid 
until about 4 o'clock in the morning, when, the sea running down, they 
left Milwaukee and ran across to Grand Haven, reaching there on the 
afternoon of the 4th. They lay in Grand Haven until Monday morn- 
ing, the 7th, when for reasons which are not disclosed by the testimony, 
and not necessary to consider, Buswell & Co. notified the tug that they 
had no further use for her, having abandoned the idea of getting the- Ot^ 
tawa to Cheboygan, and that the tug could return to Chicago. The tug 
did not return to Chicago until the ensuing Friday, having left onThurs- 
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day afternoon, and returned by way of Milwaukee, instead of steerîng 
directly for Chicago, and it is claimed that the détention from Monday 
until Thursday was by reason of bad weather, which prevented the tug 
from making the trip from Grand Haven to Chicago at an earlier date, 
and, under the wind-bound clause of the charter, this claim is made and 
insistedupon. 

The proofs show, on the part of libelant, that on Monday morning, 
when the captain was notified that the services of the tug were no longer 
required, the captain of the tug visited the signal-service office in Grand 
Haven, and was there told that a storm was coming; and that several 
propellers and barges were then lying in Grand Haven harbor, having 
taken refuge there, and did not deem it prudent to leave until about the 
time the tug left, and that the weather was so cold as to endanger the 
tug by the accumulation of ice upon her bows and over her decks. The 
proof on the part of the respondent shows that the weather on Monday, 
at the time the tug was discharged, was not threatening, and the water 
liot rough enough to make navigation at ail perilous to a strong, well- 
equipped tug like the Morford, and did not become so until about noon 
on Tuesday; that the captain, on visiting the signal-service office, was 
not told that a storm was coming immediately, but that there was a storm 
coming that way, and that it might reach there within 10 hours. The 
proof also shows that the steamers plying on the regular Une between 
Grand Haven and Milwaukee made their regular trips every day, from 
Monday until Thursday and Friday, without any détention by reason of 
stress of weather, and that two schooners arrived in Grand Haven har- 
bor during Tuesday, making the trip by sail direct from Chicago, and 
that none of thèse craft experienced any trouble from the sea, nor from 
the formation of ice. 

I think the testimony may be taken as conceding that, if the same kind 
of, weather had prevailed on Monday that prevailed from Tuesday noon 
to Thursday, it might hâve been prudent for the tug to bave remained 
inside the harbor; but I think the proof leaves the case in precisely this 
■condition: The weather was pleasant, and not so threatening in its ex- 
ternal indications as to make it probable that a severe storm was near at 
hand at the time the tug was discharged. The tug could hâve left 
Orand Haven by 11 o'clock Monday morning. It is probably true that 
the sergeant in charge of the signal office told the captain of the tug that 
there was a storm coming, but there was no storm signal displayed, and 
he had not been ordered at that time to display one, and no storm did 
■occur until time enough had elapsed for the tug to hâve made the entire 
trip from Grand Haven to Chicago. 

NoWj then, we hâve just simply this case presented: This captain, 
learning from the signal-service office that a storm might corne, — and an 
«xperienced navigator ou thèse lakes need not hâve consulted a signal- 
service officer in the month of December to learn that, — saw fit to reniain 
in port, and wait until he could hâve smooth water and warm weather 
for bis home run. There were no portents in the weather itself foretell- 
ing a severe storm, and other navigators whose duty required them to 
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put to sea did sg, and made their voyages in safety. I do not think thé 
signal-service officers hâve become so thoroughly versed as yet in ttié 
laws gDverning the changes of the weather as to make their prédictions a 
safe guide by which to regulate the.movement of the vessels éngaged in; 
commerce. We know from our common expérience and observation 
that their prédictions fail at least as often as they are realized, and that 
they would make a very unreliable criterion for navigators to adjust their 
times of going to and from their ports by, — so much sp as to make it 
impracticable to allow their prédictions very materially to control the 
movement of ships without regard to the trained judgment of expe- 
rienced seamen, especially when voyages are short as they are upon our 
lakes, and vessels never very far from a port of refuge. But, even if 
their prédictions were implicitly reliable, the proof shows that the signal 
officer only told the captain that his inforiiiation was there was a storm 
impending, which might reach there in 10 hours, and there was then 
ample time for this strong, swift tug to hâve made this port, without the 
incumbrance of a tow, beibre the arrivai of the predicted storm; so that 
it seems to me no excuse is shown for this delay in port from Monday 
till Thursday. 

It is urged that the question whether the weather is such as to make 
it dàngerous or bad seamanship to leave a safe harbor by reason of bad 
weather, that is, whether a vessel is wind-bound, is wbolly a matter of 
judgment and discrétion on the part of the master, and that, if he deems 
the weather so rough or threatening as to make it unsafe to leave port, 
then ail parties are bound by his action in that regard. I think this is 
a fair statement of the gênerai ruie, if there can be said to be a gênerai 
rule, on the subject, but this rule as stated is, I think, subject to this 
qualification: that the weather must be actually tempestuous or rough, 
or there must be such indications of a coming tempest as are considerèd 
reliable by experienced navigators ; in those waters; and I am satisfi^d 
from the proof that there was no such storm prevailing, and no such in- 
dications of an immédiate storm on Monday moming, when the tug was 
discharged, as should bave kept a prudent seaman in port. If the cap- 
tain of the Morford had left Grand Haven, say, at 11 a. m. on Monday 
moming, he could hâve màde the port of Chicago before any bad weather 
"Tvould hâve been experienced. Ifcmust be borne in niind that this was 
in the winter-time, when rough weather was to be expected. This cap- 
tain had no right to lay in port, at the expenee of another, waiting for a 
summer sea. He musf hâve known that at that time of year rough 
weather and water were the rule, and the mère fact that the weather was 
cold and some sea running was no more than was to beanticipated; but 
I db not think, from the proof, that the weather was either such in fact, 
or to be anticipated from threatening indications, as to make it seem 
perilous to a properly prudent and courageous seaman. 

I do not intend to be understood as saying that the weather prognos- 
tications of the signal-service bureau are to be whoUy disregarded by the 
prudent seaman; but that they are not to be implicitly followed; and 
also to say, in this particular case, that no sach indications or informa- 
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tion were obtained from the signal officer as justified the master of this 
tug in remaining in port during the day he was discharged. 

The only controversy in this case is as to the amount of thèse lay-days 
in the harbor of Grand Haven. I shall therefore dismiss the libel, as» 
libelanta hâve been paid for ail the remaining time, and for time enough 
to hâve made the trip from Grand Haven to Chicago if they had started 
on Monday moming. 



The R. D. Bibbeb. 

GALVEëtON Steamship & LiGHTEB Co. V. Thb R. D. BiBBEB and Cargo. 

(Circuit Court, E. D. Texas. December 5, 1887.) 

1. Salvage— QooD Faite of Libblaiît— Iktbbbbt.' 

A 'partner in a firm to whom a schooner was consigned was aiso interested 
3q a ligbter Company, the libelant, who claimed s^l^age on tbe schooner. 
Held, itha<( hiç interest in no way aflected the good f aith or right of the libel- 
ant tbjreçoTer. 

)?. Samb. 
■ " A pèrsôn had contracted to discharge the cargo of a vessel, outside or at 
the wharf; for à stipùlated price; after the work had been begun, the vessel- 
Was driv«n ABhoré. ^«^â.thathis previous contraict did not aSect bis right 
to claimsalvage for services on the sanie cargo after the wreck. 

8. Samb— Right OF LiBELAHT— Non- JoiNDEE OF Parties. 

A libelant employed men, and paid liberally to render salvage services. 
Seld, that libeiant was entitled to coinpenBation, and the amount should not 
be reduced on the claiin tl^at the persons employed by them were entitled to 
compensation. Théy Bhoilld join in the suit or màké daim to thê proceeds, 
if any are in the regiStry of the court. 

4. Same— Compensation — Onb-Hai.f Salvage. 

A schooner loaded with railroad iron went ashore in Galveston hay. The 
vessel and cargo were salved by libelants under a contract with the maSter 
for 50 per cent, of the value; wrécking crews were paid extra sums, and 
pumps of large cost for thatlocality used, and the vessel and cargo saved at 
the risk of serious damage to the property engt^ged in the work of salvage, 
onè of the lightera b'eing injured, and the crews sufEering much hardship, 
and the weight oî thé évidence showing that the coàt of saving railroad iron 
wrecked'ôn the gùlf beàch, on basia of work and labor, is 50 per cent, of its 
value. Seld, that the contract was reasonable, and a proper allowance for 
salvage wduld be 50 per cent, of the value of the, property salved. 

In Admiraity. 

McLemore & CamphéU, for libelant and appellee. 

Waid & Wcdker, for Mifflin Kennedy, claimant of the cargo, appellant. 

Pabdeb, J. This , cause came on to be heard upon the appeal of 
Mifflin Kennedy, claimant of the cargo, and was ai^ued; whereupon the 
court finds from the évidence the following, as the facts in the case: 

(1) The libél is flled by the Galveston Steam-Ship & Lighter Company, a 
private cbi^oritt^dn, whose business was, at and before the flling ot the libel, 
to carry çn the lighterage and towagè business in the waters around the port 
of Galveston, and the said company waà wellequipped for such business; and 
"Said Company was, at the time of the services reiidered as stàtôd iti the 
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libel, well equipped for the purpose of rendering aid and assistance to stranded 
vessels in distress around the port of Gai veston; and said uompany had pro- 
vided itself witti steam-tugs, and expensive wreeking pump, with a view of 
saving vessels and their cargoes that might be stranded off Galveston harbor. 

(2) On tUe nineteenth day of January, 1887, tlie sehooner E. D. Bibber, 
while being towed into Galveston harbor, ran aground on the Texas coast, 
about seven miles from the city of Galveston, with a cargo on board of about 
700 tons of Steel rails, such as in gênerai are used by railroads. 

(3) The said sehooner, Bibber, drew about 13 feet and betweèn 4 and 10 
inches when she struck the bottom, on the nineteenth day of January, 1887; 
and she was driven by the sea and wind, during the afternoon of that day, 
further onto the beach, into about seven feet of water, at a point called 
"Bird Island;" and as she lay, on January 20, 1887, she was partially buried 
in the quicksand, and powerless to extricate herself . 

(4) On January 19th the master of the sçhponer li. D. Bibber, iinding that 
his vessel was aground and not able to be relieved by the steam-tug Ivy, tbat 
was towing her into the port of Galveston under the directions of a pilot, nor 
by the steam pilot-boat that went to his assistance, left his vessel, and went 
into the city of Galveston to seek assistance. 

(5) The master remained in Galveston ail day of the twentieth of January, 
and until the mornihg of the 21st; and, during his sojourn therei at the 
the suggestion of his Ship's agent he made known to the libelants herein the 
condition of the E. D. Bibber, and invited the offlcers of the said libelants, 
the Galveston Steam-^hip aqd Lighter Company, to make a proposition, or 
propositions, as to relieving the sehooner and cargo from their sunken con- 
dition. The oflEieers of the company declined to make any proposition, or to 
agrée to any terms of salvage, at the time, alleging that they were ignorant 
of the true condition of things. 

(6) The libelants were advised, on the afternoon of the nineteenth of Jan- 
uary, that thé sehooner was in distress and aground where she was on the 
coast, and ènliplpyed a man skiUed in such matters (Charles Clarke) to proceed 
as soon as possible to the locality of the Bibber for the purpose of asoertain- 
ing the extent of the trouble, and to report, without delay, the true condition 
to libelants. . 

(7) On the morning of the twentieth of January, Charles Olarke, as the 
employé of tire libelants, and at their instance, went out with a number of 
seamen to the scène of trouble, and made observation of the situation, and 
without delay returned and made report to the libelants as instructed. 

(8) The libelants at once ordered Clarke and his men (about six) to pro- 
ceed with ail haste to the sehooner, with a tug and such appliances as were 
needed to relieve the sunken sehooner. And Clarke and his six men went 
out, on the evening of the twentieth of January, to the Bibber, and at 
once went to work with skill and zeal to relieve the sehooner. 

(9) On the same day, and at a late hour of the day, (twentieth of January,) 
tlie master of the sehooner and the agent of the underwriters on the cargo of 
the sehooner Bibber, went to the oflace of libelants to renew the request upon 
the libelants to submit propositions or terms upon which the libelants would 
undertake to save the sehooner and her cargo. And thereupon propositions 
or terms were submitted for the considération of the master and agent of the 
underwriters, as follows: "Galveston, Texas, January 20, 1887. 

"Capt. Bi E. Pinkham, Sohomier R. D. Bibher, stranded on the bar — 
Sik: We will undertake to salve your vessel and her cargo on the fpUowing 
terms: First proposition. We will do the entire work at our own risk and 
expense, charging J of the value of the property saved for our services. 
Second proposition. We will hire to you, for six days, our '14-inch suction* 
wreeking pump, for the sum of one thousand dollars, and one hundred dol- , 
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lars for each day after the first six days, you paying ail expenses; and we will 
hire you one of our lighters for the sum of two hundred dollars per day, you 
paying ail expenses. 

" If you aceept our second proposition, we will require that you f urnish U3 
good security for tlie safe return of pump and lighter to the wharf, in same 
condition as delivered to you, usual wear and tear excepted. 

[Signed] "B. Adone, Agt. Gai. S. S. & Lighter Co.» 

(10) After the master had taken time to discuss the proposition with the 
insurance agent and others, and after both the master and Insurance agent 
had visited the scène of the disaster on the twenty-flrst of January, in order 
to acquaint themselvea with the situation of the Bibber and the hazards of 
the undertaking to save the vessel and cargo, and after the transmission to, 
and reéeipt of telegrams by, the insurance agent f rom his principals, the 
master accepted in writing the proposition to allow libelants 50 per cent, of 
ail the property saved by libelants of schooner Bibber and her cargo. 

(11) The master and his two mates, and ail of the crew of the Bibber, left 
the schooner on the twentieth day of January, 1887, and the only person of 
the offlcers and the crew that returned afterwards to the vessel during her 
distress and days of trial, to remain or work, was the second mate, who re- 
turned on the evening of the twenty-second of January. The master visited 
the schooner nearly everyday, but remained only a short time, and left Charles 
Clarke and his men, as employés of libelants, in charge ofthe schooner Bib- 
ber and cargo. The master and his crew left the schooner, and remained ab- 
sent, because they did not care to undergo the hardships and hazards to which 
they would hâve been exposed if they had remained on board the Bibber ; and 
such of them as did return to her, except one, went because the hardships and 
hazards no longer threatened them. 

(12) The libelants and their employés, f rom the twentieth of January to 
the 24th, inclusive, in salving the Bibber and cargo were prompt, ener- 
getic, skillful, and courageous. They employed, at différent times during 
this period, four steam-tugs of great power and large value, with extra crews 
of men, and a wrecking pump of extraordinary capacity and large cost for 
that locality. The employés of libelants were paid by libelants, besides their 
regular wages, large amounts of money, as reward and compensation for 
their services in saving tlie schooner Bibber and cargo; not less than $3,000 
having been paid to the employés as extra wages, including $1,200 to Charles 
Clarke, and $100 each to the men employed on the schooner, — about 16 in 
number. 

(13) The schooner Bibber and cargo were saved at the risk of serious dam- 
age to the property engaged in the work of salvage, which property was worth 
about $75,000 or $80,000, including the Buckthorn, that was employed by 
libelants at the risk of libelants. The employés of the libelants, acting for 
libelants as the salvors, displayed, throughout the several days of their em- 
ployment, conduct of great merit; they were prompt, skillful, and courageous, 
and they endured hardships, and underwent hazards to their health and lives, 
in the service rendered by them. One of the lighters employed by libelants 
was materially damaged in the service. The schooner Bibber was rescued 
from total loss, and the cargo of the Bibber f rom a beached and sunken con- 
dition, by the efforts of libelants, and such loss was imminent when the efforts 
were begun, 

(14) The schooner Bibber was consigned to Moeller & Co., as ship's agents, 
and the cargo of steel rails to M. Kennedy, claimant herein. The flrm of 
Moeller & Co. was composedof J. Moeller and T. H. Sweeuey, the latter of 
whom was a stockholder in and secretary of the libelant company. 

(15) Charles Clarke, the managing employé of the libelant company in 
eflecting the salvage of the Bibber and cargo, had contracted with the master 
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of the schooner while she was outside and before she was ^tyanded, to dis- 
charge the cargo o£ steel rails outside and at the wharf for 30 cents per ton, 
dnd in pursuance thereof had discharged about 70 tons while the schooner 
was outside. 

(16) M. Kennedy, the consignée of the cargo, was represented in Galves- 
ton by Messrs. Parker and Caoïpbell, neither of whom was çonsulted as to 

• the contraet between the master and the libelant company as to salvage. 

(17) Considering the condition of the schooner and her cargo, the circum- 
stahces under which the contraet for salvage was made, and the risk of total 
failure taken by the libelant as to the ahip, the contraet for one-half of the 
value of the property salved was reasonable, and, so far as the master had 
authority to make it, should be recognized and sustained. 

(18) As a gênerai rule, steel rails in a wrecked vessel on the beach near 
Galveston are not subject to total loss, but they are at risk, and are subject 
to damage, and the genet-al expense of saving them is about 60 per cent, of 
their value. 

(19) The services of the libelant company, and its vessela and appliances 
and enaployes, in salving the cargo of the Bibber, were salvage services; and, 
whether measured by the contraet aforesaid, or allowed by the court on the 
mei-itsi wteré worth, and Should bo compensated by, an aÙowance of 50 per 
cent: of thé value of the property salved. 

(20) The schooner Bibber settled the clalm against her after the seizure by 
paying 50 per cent, of an apparently fair valuation, and no claim is now as- 
serted on this trial. 

(21) The carfl-o saved by the libelants was made up of steel rails, on board 
of the Bibber at the time she went aground, being about 700 tons ; which cargo 
was saved by libelants, partly by taking same out of the schooner, in order to 
enable thé libelants to take the schooner oflE the ground, and partly by saving 
the schooiier, so as to brihg her into the harbor, and to the wharf in the city 
of Galveston, with a portion of the steel rails in the vessel. 

(22) The cargo thus saved by libelants was worth, at Galveston, the sum of 
$25,000 on the flfth day of February, 1887, the day on which the libel in this 
suit was flled, and on thé twenty-fourth day of January, 1887, when the sal- 
vage was complète; and the proper allowance for salvage therefor is the sum 
of $12,500, with damages for delaysince tbe decree of the district court, July 
16,1887.^ ' 

(23) The record and proof in this case show that the cargo of the schooner 
Bibber was seized by due process in admiralty, and was duly claimed by Mif- 
flin Kennedy, with sureties on his bond for $20,000, Julius Kauffman and Ju- 
lius Eunge signing assureties. And after judgment as against said Kennedy 
and his sureties in the district court, the record and proof show that an ap- 
peal was taken from the judgment of the district court to the circuit court of 
the United States by said Mifflin Kennedy and Julius Kauflman and Julius 
Kunge as. principals, with J. H. Hutchings and J. G. Goldthwaite as sure- 
ties, on a bond of $20,000, and conditioned to pay ofE and satisfy such judg- 
ment as the circuit court might render in the premises. 

And the court finds as conclusions of law: 

(1) ïha,t the interest of Sweeney, partner in the firm of Moeller & Co., con- 
signées of the schooner Bibber in the libelant company, does not affect the 
godd faith or right to reCbvôr of the said company for salvage services ren- 
dèrecj by Said company to the Cargo of the said schooner Bibbei'. Hobart v. 
Drogàn, 10 Pet. 108, and câses there cited. Also, see chapter 2, Jones Salv., 
and Abb. Shipp. 360 ef «eg. 

(2) That Charles Clarke's previous contraet to disoharge the cargo of the 
Bibber outside or at the wharf at a stipulated rate, does not affect his right 
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to claim salvage for salvage services on the same cargo when afterwards the 
cargo was Wrecked and the services rendered. See same authorities. 

(3) That the libelant Company, having employed men and paid liberally, and 
employed œachinery to render salvage services, and having in this vpay ren- 
dered Savage services, is entitled to recover salvage compensation, and the 
aiàount thereot should not be reduced on the objection ot claimants that 
others, the persons so employed, are entitled to share in the compensation. 
The remedy of such others, if they hâve complaint or hâve not been liberally 
compensated, is to become parties to the suit, or to make claim against the pro- 
ceeds, if any are in the registry of the court. See TJie Camanohe, 8 Wall. 
448; The Blackwall, 10 Wall, 1. 

(4) The libelant company should hâve a decree against the cargo of the 
sehooner Bibber, to-wit: About 700 tons of steel rails, for salvage in the sum 
of $12»500, and against Mifflin Kennedy, claimant, and Julius Eunge and Ju- 
lins Kauflman, snreties on the release bond in solido, condemning them to 
pay the ajnount of the decree against the said cargo, with interest thereoh 
at 8 per cent, per annum, from July 16, 1887, and ail costs heretofore ad- 
judged against them by the decree of the district court of July 16, 1887, and 
ail costs of this court; and against J. H. Hutchings and J. G. Goldthwaite, 
sureties Oh the appeal-bond, condemning them jointly and severally to pay 
and satisfy the decree herein to be rendered against said M. Kennedy, Julius 
Eunge, and Julius Kauffman. 

There is nothing in the évidence to show that the Bibber was put 
aground through any négligence of the tug, Ivy, nor even of the pilot. 
The évidence rather shows that the fault was the master's, in misstating 
the draft of the Bibber. I do not find any évidence that Moeller was 
interested in the Galveston Steam-Ship & Lighter Company. It is im- 
material, however, as his partner Sweeney was. Neither Sweeney, 
as agent of tlie Bibber, nor Clarke, as contracter to unload the Bibber, 
was charged with any duty to the cargo of the Bibber, after the Bibber 
was stranded, that rendered them incompétent to claim as salvors of the 
Bibber's cargo, if they thereafter rendered salvage services. 

There is not sufficient évidence to warrant any finding that the lighter 
company or its officiais acted otherwise than in good faith, or took any 
undue advantage of the master of the Bibber. What the company did 
was open, and the master could see for himself. He could hâve seen 
better if he had stayed by his ship. 

This case differs materially from that of The Hesper, 18 Fed. Rep. 692. 
The Hesper was a steam-ship, aground in fair weather, under the con- 
trol of her master and crew, who did not abandon her to salvors, and 
the services rendered her were at the procurement of the ship's agents. 
The salvage of the Hesper was due as much to her machinery and her 
master and crew, as to the services of the lighters and tugs called to her 
aid. 

. By the weight of évidence in the record , the cost of saving railroad 
iron wrecked on the gulf beach on the basis of work and labor, is 50 
per cent, of its value. The salvage of the cargo of the Bibber cannot be 
said tb hâve been due until decreed by the admiralty court. As a gên- 
erai ruïe one-half of the value of the property salved is the maximum 
salvage. I hâve therefore allowed damages, in the way of interest from 
the date of the decree in the district court. 
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I have not found thé detailed facts as to the weather and the services 
of the.men and boats employed in salving the Bibber and cargo, because 
the ship was abandoned to the salvors, and it is conceded that the ser- 
vices rendered were salvage services, and the amount of salvage claimed 
and allowed does not exceed, to any great extent, the actual cost for 
work and labor to salve wrecked railroad iron. 

DECEEE. 

Considering the foregoing conclusions of fact and law, it is ordered, 
adjudged, and decreed that the libelant, the Galveston Steam-Ship & 
Lighter Company, be awarded salvage on the cargo of the schooner Bib- 
ber, to-wit: On about 700 tons of steel rails, libeled herein, in the sum 
of $12,500 as of date July 16, 1887, and that Mifflin Kennedy, claim- 
ant, and his sureties on the releasebond, Julius Runge and Julius Kauff- 
man, be condemned, m solido, to pay said award of salvage, to-wit: The 
sum of $12,500, with 8 per cent, per annum interest thereon, from July 
16, 1887, until paid, together with ail costs of the district court as ad- 
judged, by decree of July 16, 1887, and ail costs of this court to be 
taxed. And it is further ordered, adjudged, and decreed that J. H. 
Hutchings and J. G. Goldthwaite, sureties on the appeal bond to this 
court, be condemned, jointly and severally, to pay and satisfy the afore- 
said decree against Kennedy, Runge, and Kauffman, together with costs 
as aforesaid. And, after âve days from notice of filing this decree, es- 
ecution may issue. 



Heye V. NoETH Geeman Lloyd.' 
{District Court, S. D. New York. November 80, 1887.) 

1. Genbbal Avbkagb — Passbngbk's Baggagb— Kisht to bb Oontbibutbd foh. 

Passengers' baggage is to be contributed for in gênerai averaçe. Though 
reciproclty is the usual rule in gênerai average as respects the right to com- 
pensation and the duty to contribute, there are well-established exceptions 
which include apparel and other articles attached to the person. 

2. Samb— Passbngbb's Baggage— Wheiî it CoNTRiBXj'rBS. 

Passengers' baggage in dailj use does not contribute in gênerai average. 
Baggage stored in thé ship's compartments, and not in use, does contribute. 
8. Samb— PiBB IN Baggagb Compartment — Damagb by Watek— Sacbotcb. 

The damage to cargo occasioned by water used to extinguish flre in a com- 
partment of an iron steam-ship is a voluntary sacriflce and a gênerai average 
charge, if the flre was suçh as to threaten the saf ety of the whole ship, if not 
extinguished. It is imtnaterial that the means to extinguish the flre were 
easy, if the use of those means involved the damage sued for. 
4. Samb — Duty of Mastbb to Takb Average Bond — Fôbbign Codes. 

Pire broke out on a steam-ship in a compartment used for the stowage of 
passengers' baggage. Water was introduced into the compartment, and in 
extinguishing the lire the trunks of libelant, a passenger on the steam-ship, 
were damaged by the water. On the completion of the voyage, no average ad- 
justment was had, or average bonds taken. HelA, that it was the duty of the 
master, in case of a loss, to cause an average adjustment to be made, and to 

'Reported by Edward G. Benedict, Esq., of the New York bar. 
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hold the cargo until the amoant payable by each contrlbutor is paid, or se- 
cured by a proper average bond. If the cargo is delivered to the varions con- 
signées without takin^ such bonds, an action lies, in f avor of the persons en- 
litled to the contribution, agalnst the master, the ship, or her owners. 
B. Samb— Rev. St. § 4283. 

An action arising from indépendant acts of négligence on the part of the 
ship, and from the breach of a maritime duty, in failing to enforce a gênerai 
average contribution, is not withln the provisions of Rev. St. § 4283, exempt- 
ing ship-owners from liability for damage to merchandise on board their ves- 
sels oçcasioned by flre. 

In Admiralty. 

This action was brought to recover for the damages to the contents of 
some of the tranks of the libelant and his family , who were passengers upon 
the respondent's steamer Ems, from Bremerhaven to New York, in Oc- 
tober, 1886. On the night after the steamer left Bremerhaven, a fire, 
from some cause Unknown, was discovered in the baggage compartment, 
where ail the trunks were stowed. The steamer was stopped, and, by 
means of a fire hose introduced through a ventilator, the compartment 
was flooded with water, the fire extinguished, and a considérable part of 
the baggage, not touched by fire, was injured by the water. Upon ar- 
rivai at New York, no gênerai average adjustment was had, and the 
cargo was delivered to the consignées without payment of any gênerai 
average contribution for the damages from water. The libel charges that 
the respondents are therefore liable for the amount which they should 
hâve collected for the damage oçcasioned by the water, excluding ail that 
was touched by fire. The respondents contend that the damage was not 
a gênerai average charge. 

The Ems was divided by bulkheads into varions compartments. The 
baggage compartment was a longitudinal one, situated over the boiler, 
and running along one side of the ship; about 50 feet long, 7 feet wide, 
and 12 feet high, and enclosed in iron, which was cased with two layera 
of wood, with spaces between them and the iron. From one-third to 
one-half of the wood-work on one side of the compartment was more or 
less burned and charred before the fire was extinguished; in two or 
three small places the wood was just burned through. The fire was dis- 
covered through the smoke issuing from the compartment; and the state- 
rooms above were so fiUed with smoke as to drive ont the occupants. 

R. D. Beiiedict, for libelant. 

Shipman, Barlow, Larocque & Choate, (Tfwi. G. Ohoate,) for respondent. 

Beown, J. It is urged that, considering the division of the ship into 
iron compartments, and the easy means of putting out this fire, there 
was no such common danger, or similarity, or substantial equality of 
danger between the baggage and the cargo, as makes justly applicable 
the rules of a gênerai average contribution. Upon the évidence, how- 
ever, no doubt, as it seems to me, can be entertained that the fire in the 
baggage compartment did threaten the safety of the entire ship. The 
situation of the compartment over the boilers; the considérable progress 
of the fire in the compartment; the proximity of the wood-work of the 
deck and other parts of the ship, and their warm and inflammable con- 
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dîtiori,- — ^-were such that it is impossible to suppose that the fire might 
isafely hâve béen left to bum itself but in tbe baggage consipartment without 
danger of being communicated to the rest of the ship. On thecontrary, 
had no attempt been made to put out this fire, I thinkit certain that the 
• ârô would ,^Ye destroyed botb, stiîp and cargo. In that sensé, the dan- 
ger was imminent, and threatened every part of the ship alike. The fire 
could nôt be put out except by the Ose of water or steam, and water was 
the least injurions. But, as the flooding of the baggage compartment 
could be easily effected, the actual danger of the whole ship, taking into 
account this means of prévention, with ita necessary attendant sacrifice 
of the contents of the baggage compartment, was not, indeed, great. But 
the question us respects, gênerai a verage is not, what was the extent of 
the danger, supposing this sacrifice to hâve been made; but what was 
the danger if this sacrifice should not be made? And in the latter case 
there can be but one conclusion,— that the danger was great and common 
to ail, and that the sacrifice was necessary. 

1. The damage done by water usèd in putting out a fire to goods not 
touched by the fire itself is almost universally held a common charge, 
as being within the ordinary principleof gênerai average, viz., that "a 
loss voluntarily incurred for the sake of ail shall be made good by the 
contribution oï ail." Per Story, J ., Insurance Co. v. Ashby, 13 Pet. 338. 
Such are the provisions of many maritime codes, (see Gourl. Gen, Av. 
159-165;) and, in the absence of any express statute, the same bas been 
held in this eountry, in France, aiïd in England. 2 Pars. Mar. Ins. 
234; Benecke, Ins. 165; Nimick v. Holmes, 25 Pa. St. 366, 373; Nd- 
wn V. Bdmont, 5 Duer, 310; Lee v. Grinnell, Id. 400, 427; Goùrl. Gen. 
Av. 160-164; Desjardin, Traite de Droit Com. Mar. §§ 994, 995; Val- 
roger. Droit Mar. § 2047; Stewart v. Westindia, etc., L. R. 8 Q. B. 88, 
94; Wire Go. v. Samll, 8 Q. B. Div. (1882,) 653. By the two cases 
last cited this rule as respects cargo is established as the law of England, 
contrary to the former practice of the English adjusters. Flooding a 
compartment to extinguish fire is équivalent, pro tanto, to scuttling a ship 
without compartments for the same purpose; and ail water damage is 
generally treated as analogous to scuttling, as respects the right to con- 
tribution. It is also analogous to damage inflicted on other goods by 
wet in course of a jettison, which Beawes, more than a century ago, (Lex 
Mercatoria, 148,) said cornes into gênerai average. 

It is urged that the contents of the baggage department were already 
doomed; that, except in so far as they could be partially saved by flood- 
ing the compartment with water in order to extinguish the fire, their 
destruction was' certain: that the goods in question had therefore no real 
or practical value, sâve their value Wet, and that hence there was no real 
sacrifice, and therefore no just daim for contribution. 

The question what is to be deemed such a "sacrifice" as to entitle the 
owner to a gênerai average contribution has not infrequently arisen . Sub- 
stantially the same question is presented in almost every case where the 
fire is put out by water, and unburned goods, near the fire, are damaged 
by wet. The very use of water présupposes that the goods adjacent to 
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the fire must be either damaged by the continuance of the fire, or by the 
water used to put it out. 'The adjudications above cited, in determin- 
ing that damage from wet should be paid for as gênerai average, déter- 
mine also, by necessary implication, that £he certainty of the prospective 
injuryby either fire or water does not prevent the application of the rule 
of gênerai average. Substantially the same question arises in the cases 
of a voluntary stranding of a vessel that cannot be saved, in order to 
préserve' the cargo, though the ship must be lost. In the case of The 
George, Olcott, 89, 97-101, this objection was overruled by Betts, J.j 
and in the case of Barnard v. Adams, 10 How. 270, 303, the objection, 
in the yery form now urged, was carefully considered by Mr. Justice 
Grier, who, after saying that the objection was in reality "that, if the 
eommon péril was of such a nature that the jadua, or thing caet away to 
save the rest, would hâve perished any how, * * * there can be no 
contribution," says: 

"If tbis be the meaning of this proposîtioii, and we can discern no other, it 
is a déniai of the whole doctrine upon which the daim for gênerai average 
bas ita foundation. ; For the master of the ship would not be justifled in cast- 
ing a part of the cargo into the sea, or slipping bis anchor, or cutting away 
bis masts, or stranding his vessel, unlèss compelled to it by the necessity of 
tbe case, in order to save both ship and cargo, or one of tbem, from an im- 
minent péril which threatened their coramon destruction. Tbe necessity of 
the case must coiapel him to choose between the loss of the whole and partj 
but, however metaphysicians may stumble at tbe assertion, it is this forced 
choice which is necessary to justify the master in making a sacrifice, as it is 
called, of any part for tlie whole. [Page 304.] * * * The jactus is sala to 
be sacrificed, not because its chance of escape was separate, but because of its 
sélection to sufler, be it more or less, instead of tbe whole, whose chances of 
safety, as a whole, had beeomé desperate. The imminent destruction of the 
whole bas been evaded as a whole, and part saved, by transferring the whole 
péril to another part. [Page 306.]" 

According to the best considered cases, the loss will be deemed no 
"sacrifice" in those circumstances only in which the property sacrificed 
must inevitably, or at least in ail probability, be lost, not through the 
eommon péril, but owing to some situation or condition peculiar to itself, 
and indepéndent of the eommon danger, and whether the vessel and the 
rest of the cargo survive or not. Thus, in Shepherd v. Kottgen, 2 C. P. 
Div. 585, the mainmast, before the giving way of the rigging in a heavy 
gale, was lurching dangerously, and liable to cause the ship to founder: 
it would not break, and was therefore eut away. The jury found that 
the mainmast, in its condition infmediately before it was eut away, waa 
"hopelessly lost," that is, lost whether the vessel aurvived the gale or not. 
It was held upon much considération to be no sacrifice, and contribution 
was refused. Lord Justice Bkamwell says: 

"When the thing destroyed baa some peculiar condition attached to it, so 
that it will be lost whether tbe whole adventure is saved or not, then the de- 
struction cannot be deemed a sacrifice." 

Lord Justice Brett says: 

"If anything on board a ship which is eut or cast away because it is injur- 
iQg the whole adventure is in such a state or condition that it must itaelf cer- 
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tainly.be lost, although the rest cf the adventure should bé saVed without th* 
cutting or casting away, then the destruction of the thing givea no claim for 
gênerai average." , 

CoTTON, L. J., says: 

"Wheh the thing said to hâve been voluntarily abandoned or destroyed is 
in such a state, by reason of a péril peculiar to itself, that, if the act of sup- 
posed sacrifice had not been done, it would hâve very shortly been destroyed, 
without the rest of the common adventure heing lostt the act of slightly hasten- 
ing the moment of loss is not' an act of sacrifice which enables the owner of 
the thing to claim contribution. There is no act of sacrifice. Withln a short 
time the thing would hâve been lost hy a péril peouliar to itself, and inde- 
pendent of the common péril to which the whole adventure is exposed." 

This is precisely in accord with the gênerai ténor of the Opinion in the 
case of Bamard v. Adams, mpra, and on this principle contribution was 
denied by this court in the case of The Adèle Thackera, 24 Fed. Rep. 809; 
Slatery. Rubber Go., 26 Gonn. 128. On the other hand, where the spé- 
cial danger is only a circumstance in the common péril to which the whole 
adventure is exposed, and the sacrifice was made in preserving the rest 
from the common péril, contribution is sustained. Johnston v. Chapman, 
19 G. B. (N. S.) 563, 685; The Margarethe Blanca, 12 Fed. Rep. 728. 

In this case there was no danger to the trunks save the danger from 
fire, which was the common péril of the whole adventufe. Unless the 
fire were sufFered to extend to the whole ship, it must hâve been put out 
by water or steam. At whatever stage they began to put it out, whether 
in the first compartment or in the second, some of thegoods nearest the 
fire must haye been damaged by water. It was to the interest of the 
whole adventure that the work of putting out the fire should be begun 
and ended as soon as possible. The sacrifice of the trunks in the bag- 
gage compartment prevented agreater sacrifice afterwards, unless the fire 
were to be allowed to run its course, and destroy the ship and cargo. 
The contents of separate compartments cannot be treated as separate ad- 
ventures, when the danger is one that threatens them ail, unless sacri- 
fices are made to avert it. When something must be sacrificed to save 
the rest, it can make no différence, as respects the right of average con- 
tribution, how near, or how remote, from the fire, the goods sacrificed 
may be, provided the sacrifice is necessary for the common good, and is 
an eficctual m sans of saving the rest. 

2. It is further urged that the libelant is not entitled to compensation, 
because by the law of this country passengôrs' baggage cannot be called 
on to contribute in gênerai average; and that there can be no equity or 
right to compensation where there is no reciprocal obligation to con- 
tribute. 

Reciprocity is undoubtedly the ordinary rule in gênerai average. It 
is, however, rather a circumstance in the usual application of gênerai 
average than an indispensable part of the principle upon which the right 
of gênerai average contribution is founded. That principle, as before 
stated, is the simple equity that "a loss voluntarily incurred for the sake 
of ail shall be made good by the contribution of ail." This, for the most 



HEYB t?. NOETH GEEMAN LLOYD. 65 

part, involves reciprocity of right and obligation, and by the old law aU 
■were bound to contribute. But spécial reasons might exist why a class 
of articles that share in the common benefit might not be called pnto 
contribute; and such a case would form an exception merely to the unir 
versality of one branch of the rule, without fumishing any just reason 
why similar articles in another case should not be paid for when they 
had been voluntarily sacrificed as a means of saving ail the rest. A few 
such exceptions are well established, in which no reciprocity exists. 
Thus cargo on deck must contribute, if saved, though it may hâve no 
claim to compensation if jettisdned. It is the same with goods put 
aboard without the master's knowledge, and without a bill of lading. 1 
Pars. Shipp. & Adm. 185, 307, 322; Code de Corn. § 420; German 
Code, § 732; 2 Valin, Ord. 519; Netherlands Code, § 732; Italian Code, 
§ 649. On the other hand, the clothes of seamen, munitions of war, 
and, usually, provisions of the ship for use on board, do not contribute; 
though they are paid for if sacrificed. The reason assigned for except- 
ing seamen's clothes is, not only the favor accorded to feeamen by the 
modem law from their nécessitons condition, and in order that they may 
not hesitate in sacrificing what is necessary through any fear of personal 
loss, but on account of their necessary exertion in connection with the 
spécial péril. Provisions do not pay, because contribution is based upon 
the value of articles at the close of the voyage; and provisions are for 
consumption during the voyage. If, therefore, it were the settled law 
of this country that passengers' baggage should not contribute, that would 
not necessarily détermine that such articles should not be contributed 
for when sacrificed for the common safety. The grounds of exemption 
must be consideredj or the right to compensation be determined as an 
independent question. 

As respects the obligation of passengers' baggage to contribute in gên- 
erai average, no adjudication in this country or in England has been 
cited by counsel; nor hâve I been able to find any. In Abbott on Ship- 
ping, (503,) it is said: "Neither in this country do the wearing apparel, 
jewels, or other things belonging to the persons of passengers or crew, 
and taken on board for their private use, contribute." Kent in his Com- 
mentaries (volume 8, *241) repeats this as the law of England. It would 
seem to rest upon the practice of average adjusters, which, as just seen, 
does not détermine the law. Whitecross v. SaviU, mpra. 1 Pars. Shipp. 
& Adm. 322, 323, and note, refers to the practice but sees nô reason 
for it on principle. 

The question has been much discussed by many of the continental au- 
thors. Most of the ancient authorities are cited by Emerigon, (Tr. des 
Assur. vol. 1, pp. 642, 646.) By the Rhodian law, everything saved 
contributed, even to the ring upon the passenger's finger. The same is 
the rule of Le Guidon, c. 5, art. 626. Cleirac (p. 263) says it dépends 
upon the usage of each country, and adds (p. 45, note 27,) the usage 
then was that the clothes and articles that the passengers or merchants 
ordinarily wear upon them, did not contribute. The Ordinance of Philip II. 
(1563) exempted from the duty of contribution articles of daily wear, — 
v.33F.no.l— 5 
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clothes in daily use. The Frenoîi oirdinance of 16S2 exeuipted the cloth- 
ing of sailèrs only; saying nothingof the clothes of passengers. Emer- 
igon (p. 645) sâys that he "had hever seen the clothes, jewels, money, 
or tranks of passengers compelled to contribute; such things being con- 
sidered as àcçessory to the person. Bat, if the question wasraised, he 
thinks ihè ju<%ei would not be permitted to départ from the provisions 
of the ordinanoe.'' "The trunksof passengers," he continues, "jettisoned 
for the common safety, are paid for; why, if saved, should they be ex- 
empted from. contribution? Merchants and passengers do not enjoy the 
favor acçorded to the sailor; consequently nothing changes as to them 
the recipirocàl obligation bf the gênerai rule." Pothier (Contract Marit. 
II. 125) decides'that they should contribute. The ordinance of Wisbuy 
(article 42) prbvides thafif onyone bas money in his chest,let him take 
it eut, and carry it about him, and he shall pay nothing;" evidéntly im- 
plyîng that otherwise it must contribute. Jacobson's Lex Mercatoria, 
(1729,) p. 138, makesthe same distinction, and observes that "money, 
jewelsj and ololiies, èxcept such as are borne ùpon a man's body, are not 
exempted.'^ ;Beawes, in Lex Mercatoria, p. 148, says that ail must con- 
tribute, "even money, jewel^y clothes," etc. ; "but a man's apparel m wse, 
and victuala put aboard to be apent, are totally excluded from contri- 
bution," , Pardessus (Cours de Droit, vol. 3, p:. 224) says that "the 
clothes and jewela.which passengers hâve upon them, and which are not 
put aboard as iHierchandise,do not contribute." Valin, in his commen- 
tarîes on the Ordintoce, (livret, tit. 8, subd. 11, vol. 2, pv 517,) says 
that the exemption of clothing "is to be understood only of that which 
is woi^n daily, afad the changes of linen for the voyage, as well as oma- 
ments and jewélé that are habitually worn upon thé person, and not 
those which are put on upon the précise occasion of the jèttisoil; there be- 
ing no doubt that in that case the clothes not in daily use, with trunks 
and boxes ând othier éffects, would be held to enter into contribution." 
Furtber; on (page 518) he continues: 

"Asthey [the^assengers] are only exempt from contribution for their or- 
dinary. apparel, dtwoiild be necessary to make a valuation of that separate 
from their pther .^pparel; tljat is, if their ordinary apparel jettisoned is esti- 
matedatji.éOO liy., an4 , tjhe other at 2,000. liv„ they shall not contribute to 
the wholé loss, only for the 2,000 liv., and be exempt for the 1,500 liv. like 
the seamen." '' 

. The Erench Commercial Code, art. 419, like the Ordinance, makes no 
express provision in regard to passenger's baggage. Boulay-Paty, (Cours 
de .Diroit, tit.. 15,.§ 2, vol. .2,,p.,265,,) after, stating the Prench custom 
not to i;equire contribution from passengers, quotes the opinion of Pothier 
tbatpassengerspught to contribute for their clothes and jewels, and then 
adds: ■ ,, . tji-i,:: ^ ,, .,.;''.;. ■- 

, i''SÇevertheless, ii'ip appears , that the judg^s could not in this Regard dé- 
port fropo the provision of the law, [not exempting passengers' baggage,] it 
wpùia seem to us jùst to make a distinction, ^rid to reserve for eaçh passen- 
gér without cbritribution the clothes and jewels that he habitually wears, but 
as for his truskô and other baggage* to make tbem contribute ;'because, if 
thèse objecta were jettisoned for the common safety, they would hâve to be 
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paid for by contribution. Kicàiinot be said, lûOréovëri'thattbe paSsengéra eh- 
î'oy the f avor accord ed tô tbe satiiôrs ; consequëri % nbtliîh'g changesi as regards 
them, the reciprocal obligation^ of the gênerai làWJ" ' 

He addsthat "it is incpntestible that trunka or other bsiggage, if jet- 
tisoned, enter in to contributioii to be paid for." 

From the extracts last quoted it is évident that thé passage cited by 
counsel from Kent's Commeiïtaries, (volume 3, p. *241,) in which it is 
said that Boulày-Paty thinks that passenger's baggage "ought to be ex- 
empted, and that the existitigfeeheh usagé is proper," is quite erroneous 
and mislëading, éxcept as regards the comparatively unimportant item 
of clothes in daily usé, or neeessary changés daring thé voyage; and that 
as regards tnïnks put, like thèse, in a baggage compàttment for transpoir- 
tation, and not foi* use durîng the voyagej the high authority of Boulây- 
Paty, Valin, Pothier, and Emerigon is.strongly to the contrary. Phil- 
lips conclùdes that "no reason bas been given why passenger's baggage 
should not contribute as a part of the contributory interest; and Par^ 
sons says the same. 2 Phil. Ins. 153; 2 P^rs. Shipp. & Adm. 322. 
Desjardihs, a member of the French court of cassatibiï, in his treatiaè 
(1885) on Maritiineand Commercial Law, (volume 4, p. 472,) conelùdës 
that"what the passenger wears upon his person should be exempted, 
like the clothes of seamen, on the ground that the gênerai average loss, 
while it may bave saved the ship and the cargo, does not détermine 
necessarily the préservation of thepersons 6n board;" "nor, consequently, 
of what is accessory thereto." Beyond this he "does not hesitate to hold 
that the trunks of passengers should contribute." 

By the express provisions, however, of the great majority of the récent 
Maritime Codes, the baggage of passengers does not contribute; but, if 
sàcrificed, it nevertheless must be paid for in genetaraverage. Germah 
Code, art. 725; Bélgian Law 1879, art. 106; Italian Code 1882, art. 648; 
Code of the Argentine Republic, § 1602; Turkish & Egyptian Code, art. 
261; Norwegian Code, art. 76; Danish Code, § 242. The New Code ôf 
Spain, (1885,) art. 856, exempfe passengers' clothes or wearing^apparel 
in use. By the Code of Chili, (article 1096,) wearing àpparel and effects 
of passengers are exempted, not exceeding in value and in kind those of 
thé master that he is entitled to reserve. The Swèdish Code (article 163) 
exempts the clothing and other articles of passengers not constituting a 
mercaTitile venture, (mie pacotille.) By the Brazilian Code, (article 787.) 
baggage for the personal use of passengers is exempt. The Code of the 
Netherlands (article 731) exempts the "daily clothes" of the passengers. 
The Code of Finlarld (article 147) exempts " the effects of passengers, éx- 
cept what may be ï^arded as forming a part of the cargo and freight, 
and whàtever a person wears and himselfsaves." Desjardins, swpra, vôI. 
5, pp. 475-484; Gourl. Gen. Av. 586, 597; Uli'ièli, Haverei-G^étzé, 
(1884.) The author last cited, in commenting (page 17) upon thé pro- 
vision of the German Code (section 725) that exempts passengers' bag- 
gage from contribution, without qualification, observés: 

"Paàsengers' Traveling Effeots. It seems reasonable that those effects in- 
tended for the perâtihal use of the passengers should not ëoritribute that are 
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taken witb the passenger into the cabin, or that are kept in another part of 
the vessel.vwithout any spécial compensation besides the passage money . Ar- 
ticlé 678. However, if thèse same eflects pay a spécial freight so that they 
partake more of the character of gênerai cargo goods, then they must also con- 
mbute. The provision of article 725 seems not toconflict with this, because 
by it only the regular case of article 673 is intendéd to be met." 

I ■ 

By the provisions of ail the maritime codes, the clothes and baggage 
of passengers, like the clothing of sailors, munitions of war, and provis- 
ions for the ship, though not called on to contribute, must, as I hâve 
said, be paid .for if sacrificed for the common good. So, in the absence 
of any express statu tory provision in regard to pasgengers' baggage, as in 
France, the same right to compensation is aifirmed by the highest au- 
thoritiesjas an undoubted right. This right seems never to hâve been 
anywhere questioned; and it is plain that such articles, when sacrificed 
for the rest, are within the principle of gênerai average as much as any 
other property on board. 

Gonsidering, then, the, undoubted universal rule to pay for baggage 
sacrificed, and the quite "gênerai exception of such articles from assess- 
ment, it is necessarily to be inferred that this exemption is based upon 
grounds that do not afi'ect the justice and the equity of compensation for 
such articles when sacrificed for the rest, though they may not be called 
on to contribute when saved. The reasons for this exemption in the case 
of passengers' baggage, I hâve not found stated any further than its in- 
significancé, as Loundes suggests, and the reason above indicated, viz., 
that what is upon the person is not subject to the same risk that attends 
the cargo, and may be saved with the person though the cargo be lost; 
but that suggestion would apply only to what is strictly attached to the 
person, not to trunks in the baggage compartment. But, aside from that, 
when we oonsider how great annoyanoe and inconvenience to passengers 
would attend the long détention of their trunks and clothing until a gên- 
erai average adjustment could be had, or an average bond be given; the 
practical impossibility of either, where passengers with their baggage are 
taken on and ofif at intermediate ports in the course of the voyage; the 
difBculties attending the valuations to be put upon such articles in aver- 
age adjustments, and in the collections thereon; the inquisitorial and of- 
fensive nature of such examinations; the small value of many of such 
packages, such as those of steerage passengers; the insignificant sums to 
be derived from most ofthie trunks and boxes, often, perhaps, less than 
the cost çf radjustment; and the difficulty of making any distinction in 
the mode of dealing with the baggage of the différent classes of passen- 
gers, and the natural désire to accommodate travelers in the rivalries of 
competing lines, — in ail thèse considérations there seem to be practical 
reasons enpugh, without référence to the légal right, to hâve led, first, to 
the omission in practice of any assessment on passengers' baggage, and, 
next, to the adoption of ,that practice in many of the récent Codes. 
Whether this be the true account of the matter or not, in the light of the 
above authorities, and the gênerai usage of maritime nations, it is clear 
that the absence of reciprocity in the right to compensation and the obli- 
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gation to contribute, is not sufficient to exclude passengers' baggage from 
compensation. The same authorities show, as it seems to me, that by 
the gênerai maritime law, aside from the provisions of récent codes, the 
only baggage exempt is apparel, and such other articles as the passen- 
gers wear, with the usual changes for the voyage, and such as they act- 
nally take with them for use, which in that sensé are attached to their 
persons; not trunks delivered into the exclusive charge of the ship, aad 
which are neither in use, nor in the passengers' possession, during the 
voyage. 

The modem codes above cited difFer as to the extent to which this ex- 
emption is allowed. Where, as in this country, there is no statutory 
provision on the subject, and no adjudication, the omission of the bag- 
gage from assessment, beyond that actually in possession of the passen- 
ger, and in use on the voyage, must be regarded as a favor or courtesy 
to passengers, or as being a waiver for practical reasons, rather than a 
strict légal right to exemption under the gênerai maritime law; unless, 
indeed, the practice not to detain and hold baggage for a gênerai average 
adjustment were proved to hâve been so long settled and acted upon as 
to 'form one of the implied terms and conditions upon which passengers 
embark. Though such a practice, if established and well understood, 
might possibly entitle the passenger, in cases of a gênerai average loss, 
to a delivery of his baggage without détention, it would not relieve him 
from the obligation to contribute by a pro rata déduction, according to 
the usual rule in gênerai average, upon the amount allowed ta him for 
his particular loss, when the passenger himself is seeking compensation; 
because in that situation none of the practical reasons for omitting pas- 
sengers' baggage from assessment are applicable. Upon this point I fol- 
io W the principles universally affirmed, and the united authority of the 
French authors above cited; and as none of thèse trunks were in daily 
use, or "attached to the person," I shaU hold them bound to contribute, 
when the owners are seeking compensation, as in this case, by a, pro rata 
déduction according to the gênerai average charge, as in the example 
cited by Valin, supra, vol. 2', 518. This accords also with the express 
provision of the German Code, art. 725, subd. 3. And see 5 Valroger, 
Droit Mar. §§ 2198, 2199. 

3. Section 4282, Rev. St. U.S., does not, in myjudgment, exempt the 
respondent from liability in this case. It provides that "no owner of 
any vessel shall be liable to answer * * * for any loss or damage 
which may happen to any merchandise whatsoever which shall be 
shipped, taken in, or put on board any such vessel, by reason or by 
Lieans of any fire happening to or on board the vessel," etc. 

Whether the trunks of passengers which, like thèse, are not taken into 
the cabins, or retained in their own charge, but are put in the exclusive 
charge of the ship, until they are delivered to the passenger upon the 
dock, at the end of the voyage, and in the mean time are stowed in 
a separate compartment of the ship, like any other merchandise, are or 
are not included in the words of the statute, "any merchandise whatso- 
ever," is a somewhat difficult question. See The Marine City, 6 Fed. 
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Pep. 41,3 j l%e Garden City, 26 Fed. Rep. 766. It is not neeessary to con- 
sider'that question hère; northe further question whôther the statute in- 
fe^nds only the direct damage from .fire, and not the damage that happens 
only indirectly "by reason of the fire," but directly and solely by water, 
through the voluntary act of man in putting it out; nor whether con- 
gress, in passing this statute, could hâve intended to modify the law of 
gênerai average contribution so as to exempt the ship herself from pay- 
ing her own -pro rata share of the value of another's property voluntarily 
sacrificed by the master for the ship's own benefit; — for the gravamen 
pf this action is the négligence of the ehip in making delivery of the cargo 
without any gênerai average adjustment, and without reqniring payment, 
in p9,rt for the libelant's benefit, of any gênerai average contribution. 
., By the maritime law it is the duty of the màster, as the représenta- 
tive of the interests of s,ll, upon the completion of the voyage, to cause an 
average adjustment to be made, and to hold the cargo until the amount 
payable by each contributor is paid, or secured by a proper average 
bond. . If this duty is not performed, and the cargo is delivered to the 
various consignées without requiring payment of their shares, that con- 
stitutes a breach of a maritime obligation, for which an action necessa- 
rily lies in favor of the persons entîtled to contribution against the master, 
the ship, and her owners, to recover the amount of the average, which 
the latter were bound to enforce, but did not. 2 Marsh. Ins. 644; Id. 
(5th Ed.) 433; Gourl. Gen. Av. 433; Dikev. The St. Joseph, 6 McLean, 
573; GUkttv. EUis, 11 111. 679; Eckfordv. Wood, 5 Ala. 136; Strong v. 
Insurance Co., 11 Johns. 323, 334. The persons entitled to compensa- 
tion might, indeed, pursue the cargo, or the several consignées, if they 
could trace them; but the master and owners of the vessel hâve no right 
to throw that burden upon those whose property bas been sacrificed for 
the common good. Havjng improperly and negligently, as respects the 
libelant, delivered the cargo without exacting contribution, they must 
respond for. the amount, and themselves bear whatever trouble or expense 
may attend a resort to the various consignées who still remain liable. 
Such an action, arising from independent acts of négligence on the part 
of the ship, and from the breach of a maritime duty, is not within the 
provisions of section 4282, Rev. St. 

The libelant is therefore entitled to a dècree, and to an order of référ- 
ence to ascertain the amount due, if not agreed on. 
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Elwell V. Geibei and another. 

(Otreuit Court, 8. D. Nea York. November 28, 1887.) 

Shutino— Limitation of Liabilitt— Jdkisdictioiî. 

The circuit courts of the United States hâve no jurisdictiOn by bill in equity, 
or otherwise, to enforce proceedings for limiting the liability of ahip-owners 
under the piovisions of sections 4383, 4284, and 4285 of the Kevised Statutes. 
While thèse sections provide that a ship-owner may, under certain circum- 
Btances, limit his liability by appropriate proceedings in any court of com- 
pétent jurisdiction, the circuit courts are not the tribunals designated. The 
statute embodied in thèse sections created anew right, and by implication 
prescribed that it should be «nf orced in the district courts, and the remedy is 
conûned to the jurisdiction provided by the statute which gave the right. 

In Admiralty. 

BobeH p. Benedid, for complaînant. 

Danid. T. Waldm, for défendants. 

Wallace, J. The demùrrer présents the question whether the case 
made by thé bill is oneof which this court bas jurisdiction. The bill 
is filed to limit ihe liability of the complaînant, as a ship-owner, under 
the provisions of the act of congress of March 3, 1851, now contained in 
sections 4283, 4284, and 4285 of the Revised Statutes. It allèges, in 
substance, that the défendants hâve severally brought actions against the 
complaînant in a state court, to recover damages for personal injuries 
sustained by the négligent navigation of the bark Keystone, of which 
vessel the complaînant is the owner. The jurisdiction of this court is 
invoked upon the theory that the proceeding is not one. cognizable in ad- 
mirai ty,,becau8e the liability of the complaînant arises, from an injury 
infllcted by the ship upon the persons of the défendants while the latter 
were on thé land. 

It is not necessary for présent purposes to consider whether the case 
made by the bill is or is not one of admiralty jurisdiction. If the dis- 
trict courts of the United States are the courts eontemplated and referred 
to in the act as the courts of "compétent jurisdiction," in which "the 
appropriate proceedings" are to be taken, the proceeding must be taken 
in one of thèse courts, or it cannot be taken at ail] and if the case made, 
for any reason, is one of which such a court cannot take cognizance then 
it is one which is not within the reçiedy of the statute. The suprême 
court hâve expressed their views upon this question by promulgating 
rules regulating the practice that is to be pursued when the benefit of 
the act is sought. By thèse rules the proceedings are requlred to be in- 
stituted and conducted in the district courts, and the circuit courts are 
authorized to administer them only when cases are pending upon appeal 
from a district court. Thèse rules were adopted after the décision in 
Norwich Co. v. Wright, 13 Wall. 104, the first case in which the suprême 
court had occasion to consider the construction and gênerai efïect of the 
act limiting the liability of ship-owners. In the opinion, the court used 
this lànguage: 
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"Tlie act does not state what court shall be resorted to, nor what proceeding 
shall W taken, but that the parties, or any of tbem, may take ' the appropriate 
proceedings in any court for the purpose of apportioning the sum for wl^iich,' 
etc. Now, no court is better adapted than a court of admiralty to administer 
such relief. * * * Congress might haveinvested the circuit courts of the 
United States with jurisdictionof suçh cases by bill in equity, but it did not. 
It isalso évident that the state courts hâve not the requisite jurisdiction. 
Unless, thereîore, the district courts themselves can administer the lavi^, we 
are reàuced to the dilemma of inferring that the législature bas framed a law 
vchich is incapable of exécution. Wé hâve no doubt thât the district courts, 
as courts of admiralty and maritime jurisdiction, bave jurisdiction of the 
matter; and this court undoubtedly bas the power to make, ail needful rules 
and régulations for facilitating the course of proceedings." 

In Steavv-Ship Go. v. Manufg Co., 109 U. S; 578, 3 Sup. Ct. Rep. 379, 
617, referring to the language just quoted, the suprême court say: 

"We see no reason to modify thèse views, and in our judgment, the proper 
district court, designated by the rule, or otherwise indicated by circumstances, 
has fuU jurisdiction and plenary power, as a court of admiralty, to entertain 
and carry on ail proper proceedings for the due exécution of the law in ail its 
partSk" 

In both judgments the act was treated as a maritime régulation; and, 
because the subject of the législation was considered one "pre-eminently 
of admiralty jurisdiction," the opinion was reached that the district courte 
were the tribunals upon which congress intended to devolve jurisdiction 
of the proceedings. 

The statute created a new right, and, by implication, prescribed that it 
should be enforced in the district courts. The remedy is confined to the 
jurisdiction provided by the statute which gave the right. Although by 
the act of March 8, 1875, congress conferred jurisdiction upon the circuit 
courts "concurrent with the courts of the several stetes" of ail suits aris- 
ing under the laws of the United States, the jurisdiction thus enlarged 
does not include cases which were exclusively cognizable by the district 
courts. 

The dômurrer la sustained. 
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The Alhambra. 

The Rhode Island. 

Pbovidence & Stonington s. s. Co. v. The Alhambra. . 

Québec S. S. Co. v. The Rhode Island. 

{Ovreuit Court, S. D. New York. October 11, 1887.) 

Collision— CoNTLicT oj Bvidbncb. 

The side-wheel steamer- R., moving 15 knots, on a W.;^ S. course, corrected 
compass, andthe right-hand propeller A., with a speed of 9 knots, on a course 
E. by N., corrected compass, discoveredeach other, about 2 a. ii.,at a distance 
of iibout 3 miles, when 13 nautical miles to the eastward of the Stratford shoal 
light. Long Island sound. The night was fairly clear, the wind light, and the 
wî^ter smooth. Each steamer was on her regular route, and was in charge of 
skillful offlcers, faniiliar wîth the sound. Each had a compétent lookout, in 
propér position, and each had ail her régulation lights properly set and burn- 
ing. The vessels came into collision at nearly right angles; the stem of the 
A. striking the port side of the R. amidships, just aft of the paddle-box. At 
the moment the R. was heading f rom one to three points west of north, and 
the A. from one to three points north of east. The testimony as to ail the 
other material f^cts was in irreconcilable conflict. The theory of the A. was 
that the vessels were approaching each other showing lights, green to peen, 
for flve or six miiiutes, until the R., when so near that a collision was inévit- 
able, changed her course to northward, across the bow of the A. Upon 
the theory of the R-, the steamers were approaching each other^ lights red 
to red, for six or seven minutés, until within half a minute of the collis- 
ion, when thè A; suddenly changed her course across the R.'s bow, rendering 
the accident unavoidable. Thèse opposing théories were supported each by 
the same number of witnesses, and the witnesses ai>peared to be correspond- 
ingly intelligent, and to hâve had equal opportunities for observation. The 
only disinterested witness in the case, however, was a skillful navigator, who 
was a passenger on the A., and whose testimony was consistent, and made 
strongly against the R. In addition, the pleadings of the R. set out her the- 
ory of the collision generally, omitting evidential f acts, while the statement 
of thè A.'b theory in her pleadings were full and detailed. The witnesses of 
the R. testifled in open court, while those of the A. did not; their testimony 
being read. The district court f ound for the A. in both cases, there being 
cross-billa. Held, on appeal, that the flnding should be afflrmed. 

In Admiralty. On appeal frein district court. 25 Fed. Rep. 846, 
affirmed. 

Wheder H. Peckham, for appeUants. 

Thomas E. SUUman and FïJÂemitô Mynderse, for appellees. 

Wallace, J. Cross-libels were filed by the respective owners of the 
steamers Rhode Island and Alhambra, to recover damages sustained by 
reasoïi of a collision between the two steamers which occurred on Long 
Island sotmd, opposite New Haven, July 18, 1882, about 2 o'clock a. 
M. The causes were tried together in the district court. The district 
court decreed in favor of the owners of the Alhambra, and the owners of 
the Rhode Island hâve appealed. 

Thé Alhailibra left New York about 6 o'clock in the evening of July 
18, 1882, bourid for Halifax. Shewas engaged in the transportation of 
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passengers and cargo between the two ports, and her regular route waa 
through Long Island Sound. The Rhode Island left Providence on the 
same evening for New York. She was engaged in carrying passengers 
and cargo, and her regular route was through Long Island sound. Tho 
collision occurred about 12 nautical roiles to the eastward of the Strat- 
ford shoal light. Thë Alhanibra pàssed that light at 12:40 a. m., about 
three-fourths of a mile on the southerly side, taking a course E. by N., 
corrected compass. Her speed was about nine knots an hour. The 
Rhode Island passed Little Gull island at 11:62 p. m., passed Plum 
island, and shaped her course for Stratford shoal light on a W. J S. 
course, corrected compass. Her speed vas about 15 knots an hour. 
: While the steamers were upon thèse courses, respectively, they discov- 
ered eaçh ôther at a distance of about three miles .' The night was iairly 
clear, the wind was light, and the water was smooth. Each steamer was 
in charge of compétent officers, who were familiar with the route. Each 
had a competetit lookovit, in proi)er positioû, aud-eaçh had ail her régu- 
lation lights properly set and burning. The navigation of the Alhambra 
was in charge of Mr^ Dodd, her ehief officer, whowas on the bridge. 
With him oti the bridge waa Mr. Hayden, who ijiteÉided to join the ves- 
ael as mate at Halifax,! and whom Mr. Dodd waa instructing respecting 
thé lights on the shore, The Wheel-hpuse of thé Alhambra iv&s on the 
bridge, ^nd a compétent seaman was stationed at the wheel. The third 
engineer was in charge of the éngine. The engine-room was connected 
witH the bridge by teïegraph. Upon the Rhode Island the quartermus- 
ter was at the ^heel, and Mr. Dennis, a pilot, waa iwith him in the pilot- 
hoUse. The captain, Mr. Mott, was lying partially undressed on the 
lounge in his room which bpened iiift) the pilotrhouse, thé door between 
being open. Wiien the steamers first discovered.;each other, each was 
reported by thé'lookotit of the othër, iand wàà. 'tibserved by those in 
chargpof her navigation,. The Alhambra wasàyessel of. 220 feet in 
length. She had a right-hand propeller, and, when going at her usual 
speed, required aboUt two minutes to reverse her enginés and stop her 
headway after an order ^s given. The Rhode Island. was a side-wheel 
steam-boat, 340 feet long. She tumed very rapidly on her wheel, and 
would turn two and.pije-half points in the first ^itS seconds, and more 
rapidly thereafter. When the steamers came into collision th.e Alham- 
bra was heading from one to three ipoints north of east, and the Rhode 
Island was heading frqpi one to three points wegt of north. They col- 
lided at nearly right angles, the stem of the Alhambra coming into con- 
tact with the port side of the^ Rhode Island amid-:ships, just aft of the 
paddle-box. Yery seriqus injuiriesiwere sustainedby each steamer. 

.Although the testimony establisbes theforegoingfacts, ail the other 
material facts which enter -into the décision of the case are; involved in a 
,çoij|lict of; testimony so grave ^nd irreconcilablethat.it bas seemeddoubt- 
ful T^hether any satisfactO;rjf conclusion can be reached as to where the 
truth lies. The Alhambra's theory of the collision is that, being on 
an E. by N., course, corriçcted.oompass, she discovered thejp.hode Isl- 
and's red, green, and ma^tnhead lights bearing about three-quarters of a 
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point on lier starboard bow, and three miles away. The red light dis- 
appearedj leaving the Rhode Island's green light a liitle further on the 
Alhambra's starboard bo^. The Alhambra starboarded half a point, 
so as to bring her course to E. by N. i N., and then steadied; that while 
on that course for several minutes the Rhode Island's green light con- 
tinued to broaden on the Alhambra's starboard bow, until it bore about 
three points on the starboard bow; that then the Rhode Island, being 
not a quarter of a mile distant, suddenly sbut out her green light, and 
exposed ber red light, giving at the time one blast of the whistle; that 
immediately the Alhambra replied with one blast of the whistle, and the 
mate at the same time ordered her engines to be reversed; that the mate 
ordered tbe wheel to be ported, but before the order was executed he re- 
voked it, reflecting that the engines were reversed, and gavé the order to 
hard a-starboard the wheel, so as to cause the head of the vessel to fall 
to the po^t when her engines were reversed; and that the latter order was 
executed. The Rhode Island's theory of the collision is that, being on 
a W. è S. course, corrected compass, and heading for the Stratford shoal 
light, phe saw the red and mast-head light of the Alhambra bearing about 
three-fourths of a point on her port bow, about three and one-half miles 
distant; that thereupon she gave one whistle, and ported five-eighths of 
a point, so as to bring her course to W. J N., corrected compass; that 
her signal of one whistle was immediately answered by one whistle from 
the Alhambra; that she steadied upon her course, and continued upon 
it, the Alhambra's red light being always on her port bow, withoutmuch 
change of bearing, until guddenly the Alhambra's green light was seen 
on the port beaiù, her red light being shut out, and apparently not one- 
fourth of a mile distant; whereupon the Rhode Island put her wheel 
hard apport, but was unabletoavoid a collision, and that the collision, oo- 
curred in six oreight seconds after the wheel was over. Upon the theory 
of the Alhambra the vessels were approaching each otber showing lights 
green to green for five or six minutes, until the Rhode Island suddenly 
changed her course to northward, across the bow of the Alhambra, when 
so neaij as to render a collision inévitable. Upon the theory of the Rhode 
Island the steamers were approaching each other, lights red to red, for 
six or seven minutes, until within half a minute of the collision, when 
the Alhambra suddenly changed her course to northward, across the 
Rhode Island's bow, rendering the collision inévitable. 

The testimony does not disclose a circumstance in the situation whieh 
furnishes a reasonable explanation why such a movement should hâve 
been thought of, much less attempted, on the part of either vessel. 
Thus each charges the other with a fault so inexplicable, so flagrant, 
and so suicidai that it is alniost incredible that the couipetent searaen 
to whom it is attributed could bave committed it. Such an accusation 
çarries upon its face such évidence of improbability as to create a cogent 
presumption against its truth. Res ipsa loquitur. Neither party could 
expect to succeed in convicting his adversary of such an accusation, ex- 
cept upon the most convincing testimony. But the peculiarity of the 
case is tba^t the accusation upon one side is met by a similar accusation 
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upon the other. Thus the improbabilities againSt the case of the one 
party are counterbalanced by those against the case of the other. The 
case of each vessel, as to the disputed facts, is supported by the same 
number ofwitn esses, and the witnesses for each seem to be correspond- 
ingly intelligent, and to hâve had equal opportunities for observation. 
As to the course of each vessel at the time she discovered the other, and 
the first change of course by each vessel immediately thereafter, the man 
at the wheel of each is measurably corroborated; the wheelsman of the Al- 
hambra by her chief officer, and the wheelsman of the Rhode Island by 
the pilot. As to the distance the vessels were apart when each discov- 
ered the other, there is no confiict practically in the testimony; but as 
the distance is located whoUy by the appearance of the lights of the ves- 
sel approaching, they may hâve been nearer to or further from each 
other than the witnesses state. As to the bearing of each vessel on the 
other when first discovered, when the first change of course was made 
by each, and when t^e alleged change was made immediately preceding 
the collision, the case for the Alhambra rests upon the testimony of the 
lookout, the chief officer, the mate, and Mr. Hayden, ail of whom sub- 
stantially agrée in their narrative; and the case for the Rhode Island 
rests upon the testimony of the lookout, the quartermaster, and the pi- 
lot, who substantially agrée in their narratives, and who are materially 
corroborated by Capt. Mott. Although Capt. Mott was not in the pilot- 
house when the lookout first reported the Alhambra, he testifies that he 
heard the exchange of signais between the two vessels, and he then pro- 
ceeded leisurely to dress himself, and had finished doing so, when he 
heard the pilot say to the wheelsman: "That ship has shut her red light 
out, and is showing the green one; put the helm hard apport;" and that 
he then stepped immediately into the pilot-house, and saw the Alham- 
bra showing her green light on the port side of the Rhode Island, a trifle 
forward of a-beam, apparently about 300 feet away. 

It is impossible to reconcile the testimony for the respective vessels re- 
specting the location and maneuvers of each, after they first discovered 
each other, upon any theory consistent with the integrity of the wit- 
nesses. A mistake may exist on the one side or the other as to the ex- 
act course of the respective steamers when they first discovered each 
other, as to the change of course made shortly thereafter, as to the dis- 
tance they were apart when this change, and the change just before the 
collision were made, and possibly as to the time when the signais were 
exchanged. But it is impossible that the witnesses for the Alhambra 
can be mistaken in supposing that they saw the green light of the Rhode 
Island for several minutes on the Alhambra's starboard bow, or for the 
witnesses for the Rhode Island to be mistaken in supposing that they 
saw the red light of the Alhambra on the Rhode Island's port bow for 
the same period, or for either to be mistaken in locating the other on 
the southward, and attributing to her the abrupt change to nûrthward 
which produced the collision. There is no middle ground upon which 
the confiict in the testimony can be reconciled. One of the vessels was 
guilty of gross neglect in observing the movements of the other, and 
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made a sudden change of course in the confusion and excitement inci- 
dent to discovering the situation, when the vessels were within a short 
distance of each other; or one seeing the other ail the time, and mistak- 
ing her distance or rate of speed, attempted a movement across her bow 
for some reason which is only a matter of conjecture. Upon either hy- 
pothesis, those who were culpable of this gross breach of duty cannot 
vindicate themselves except by falsifying the facts. 

No doubt is entertalned that the testiniony does not warrant a decree 
for damages in favor of the Rhode Island. In the most favorable view 
for her of which the case seems capable, the testimony for the Rhode Is- 
land does not overcome that for the Alhambra, and it can only be main- 
tained that the testimony on both sides fails to disdose which vessel was 
in fault. In the number of the witnesses, in their apparent intelligence 
and opportunities for observation, in their truthfulness, so far as this can 
be ascertained from a critical examination of their testimony, and upon 
the probabilities which may fairly be indulged from facts which must be 
treated as established by the testimony, the case for the Alhambra fuUy 
meets and counterbalances the case for the Rhode Island. In cases of 
inscrutible fault, nctwithstaiiding much opinion to the contrary, there 
should not be a division of damages; but, as was held by Judge Blatch- 
FORD in The Breeze, 6 Ben. 14, it is only when the vessel sued is afiBrni- 
atively and specifically held to be in fault, either solely or jointly with 
some other vessel, that she should be condemned in any damages. The 
Grâce Girdler, 7 Wall. 196; The Catherine of Dover, 2 Hagg. 154 j The 
Maid of Auckland, 6 Notes Cas. 240; The Summii, 2 Curt. 150. More 
doubt exists whether the testimony justifies a decree for damages for the 
Alhambra, and the conclusion reached upon this question has not been 
reached without some vacillation of opinion. 

It is worthy of observation that the pleadings on the part of the Rhode 
Island, both the libel filed against the Alhambra, and the answer to the 
libel of the Alhambra's owners, set out the Rhode Island's theory of the 
collision with a generality of statement, omitting evidential facts, which 
contrasts unfavorably with the full and detailed statement cDntained in 
the pleadings for the Alhambra. It may be more artistic pleading to 
allège only the ultimate facts upon which the cause of action or the dé- 
fense rests in an admiralty cause; but, when the controUing evidential facts 
which may be expected to be put in issue can be set forth without un- 
due prolixity, it is prudent to do so, and tends to dénote that the party 
is willing to make a complète disclosure of his case at the threshold of 
the controversy, which wiU preclude him from shifting his position to 
meet the case of the adversary. 

If the witnesses for both parties had been produced upon the trial in 
the court below, and the décision of the district judge had been placed 
upon his opinion of their veracity, there would be no question but that 
the decree should be affirmed. To warrant a reversai upon a mère ques- 
tion of fact, when the court below has had an opportunity of seeing the 
witnesses, and observing their demeanor while giving testimony, the pré- 
pondérance of the évidence should be somewhat decided. This is not 
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suoh a. case.' THe Mwitnésses for the 'Rhode Island wére prbduced and 
fexamined beïbre the district judgeùpon the trial, i TJie witnesses for the 
Alhambra wer© not produced upoh the trial, but their testimony, taken 
sterlographicaUy by question, and answer, was read. ■ The district judge, 
théreforé, had ho .opportunity to contrast their deportment with that of 
the witnesses for the Rhode Island. But when the credibility of wit- 
nesses is in question it cannot be assumed that those who are examined 
orally upon, the trial, if their appearanoe and manner of testifying is créd- 
ible, are less likely to be believed than those who hâve no opportunity 
to impress their personality upon the court. As has been stated, the 
case is ohein which a. décision in favor of bne of the vessels necessarîly 
implies that the wibaesses for the otherhave fabricated their version of 
the facts. The learned district judge was led to his conclusion by a 
course of reasoning which may or maynot be accepted as convincing for 
présent purposes; - but the fact remains that it could not hâve been reached 
without discrediting the integrity of the witnesses fdr the Rhode Island. 
For this reasôn it should probablybeheld that this court ought to aflBrm 
the décision of the district court upon the ground that there is no such 
clear prépondérance of évidence in favor of the appellants as would jus- 
tify a reversai. Itis unnecessary, however, to place the présent judg- 
ment upon this considération. 

/' A. very careful examination of the testimony has led to the opinion, 
notwithstandingthe extremely forcible argument of counsel for the ap- 
pellants, that the^decree of the court below was right. The very able 
and 'carefulî opinion of the district ju'dge proceeds upon the view that the 
narrative of the witnesses for the Rhode Island cannot be true, while 
that of the witnesses for the Alhambra is consistent, assuming as estab- 
lished that up to a short time befbre the collision the courses of each 
vèssel wei^ as stated by the witnesses for each, and that the first change 
made by each after.'discovering the other wa,s about one-hàlf point to the 
ndrthward. It is tery uncertain Whether the course immediately bèfore 
each vesseldiscovered the other, or the first change of course made by 
eàch thereafter,'i3fas: stated by the witnesses for each. Those who are 
responsible for the; collision, and ôèek to escape respôhsibility by pré- 
varication, can only hope to prevail by faîsifying one m both of thèse an- 
técédent facts. For this reason the conclusion now reached is placed 
upon the groUndthat the f witnesses for the Alhambra are believed to be 
morei reliable ai^ truthful than the witnesses for the Rhode Island. 

It willntitbe profitable to. enter upon a considération of the évidence 
in détail. It suflSces to say (1) that the testimony of the pilot and 
wheelsman of the Rhode Island does not produce s6' favorable an im- 
prefesionoi? their cândor as witnesses as does that of the chief officer and 
^heelsmanof tlie Alhambra; the tetatements of the latter which are in- 
bbhsistent with the gênerai trend of their narratives, and which they 
-would probably hâve concealed if 'thèy were uûtruthful, being to their 
ei'editr; and (2) the Alhambra has produced the only witness in the 
cause who is not identified in interest, to a greater or less extent, with 
the vessel for whom he testified,^a witness whose impartiality, intelli- 



THE ALHAMBRA. 79 

:gence, expérience, and opportmnity for observation entitles his gtatetnenta 
to the: utmost confidence, and whoae testimony fuUy vindicates the:Al- 
hambra. Mr; Hayden was on the bridge, and in the pilot-house of the 
Alhambra from 12 o'clockuntil the collision took place.; He was on the 
Alhainbra as a passenger, but was intending to join her as chief officer at 
the end of the trip up the sound, and on the occasion in question he was 
on the bridge for the purpose of being instructed by Mr. Dodd in the 
lights along the coast. He teStifies that bis attention was first attracted. to 
the Rhode Island when the lookout reported her lights on the Alhambra's 
starboard bow. He describes the bearing of the ligh ts from the time when 
both lights were visible on the starboard bow until the Rhode Islând's 
red light was shut out, her green light seen to be broadening on the Al- 
hambra's starboard boW, and the red then shown iagain as she was seen 
"to begoikig across the Alhambra's bow just prior to the collision. He 
i heârd Mr» Dodd's order to port the wheel, and the countermand, and 
aasisted the wheelsman in putting the helm.hard arstarboard. He testi- 
fies that ithe order to port was not executed before the order to starboard 
was given, and that the order full speed astem was given before either of 
thèse orders was given, and when the Rhode Island, at a distance of 
«bout a quarter of a mile, shut out her gteen light, and was -showing a 
red light oh her course across the Alhambra's bow. The testimony of 
this witness was taken some six months after the collision occurred, and 
he was at the timp in thé employ of the Atlas MaMLine, as second: ofiB- 
cer of the steamship Alêne, having been erùployed in the interval for 
three months on the Bermuda of the appellees' line of steamers, but hav- 
ing left their employment. His testimony is candid, clear, and convinc- 
ing. While it diflers in some détails from the narratives of the other 
witnesses for the Alhambra, the différences are only such as are to be ex- 
pected when witnesses are truthfal, and is in ail essentials consistent with 
and corroborative of their statements. He had no interest in vindicat- 
ing those who were in charge of the Alhambra from the conséquences of 
their own négligence, and there seems to be no reason why his sympathy 
should be enlisted in behalf of the vessel upon which he happened to be 
to an extent calculated to pervert his judgment, much less to lead him 
to falsify facts in référence to which it is almost inconceivable that he 
could be mistaken. 

The testimony upon both sides leads to the decided opinion that the 
signais which were exchanged between the vessels were not exchanged 
when they first observed each other, according to the theory of the Rhode 
Island, but were exchanged at the time immediately preceding the col- 
lision, when the sudden change of course was made by one vessel to the 
northward across the bow of the other. It is wholly improbable that 
such signais would bave been exchanged when the vessels were three 
miles apart, or even two miles apart, and the testimony of the Alham- 
bra's lookout that, as soon as he saw the red light of the Rhode Island, 
he sang out to the mate to reverse the engines, and ran as fast as he could 
to escape danger, and that it was then that the Alhambra's whistle was 
given, is accepted as true. Under such circumstances, even if the erro- 
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neous signal of the Alhambra could be considered as contributing in any 
way to the disaster, it should be deemed a fault committed in extremis, 
and attributable to the confusion and excitement caused by the Rhode 
Island's sudden change of course. 

The contention for the Rhode Island, that the Alhambra was oflfher 
regular course at the time the two vessels discovered each other, and the 
argment fôiinded upon it, bave not been overlooked, nor the suggestion 
that the Alhambra assumed the Rhode Island to be approaching her end 
on, and thereîbre ported her helm at the time she first discovered the 
Rhode Island or shortly after. It is possible that the change of course 
which she made soon after discovering the Rhode Island was a half point 
to the southward, instead of to the northward; thus bringing herself 
upon a converging Une with the course bf the Rhode Island. It is pos- 
sible that the attention of the chief officer and wheelsman of the Alham- 
bra was occupied and distraoted from observation of the Rhode Island 
by Mr. Hayden's présence and conversation with him about lights and 
other subjects of interest. AU thèse considérations bave been weighed, 
as well those which are matters of legitimate argument as thosé which 
are merely matter of conjecture; but the conclusion is nevertheless reached 
that' the prepohderance of reliable testimony is in favor of the Alhambra, 
and that her witnesses havegiven an honest, and a substantially correct, 
version of what tbok placev 

The decree in each case is affirmed, with interest, and with costs of 
thé district court and of this court. 
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HiLia V. RiCHMOND & D. R. Co.* 

{GtreuU Court, N. D. Oeorgia. December 5, 1887.) 

Rbmovai. op Cause— Local Phbjudioe— Affidatit. 

Section 2 of the act of March 3, 1887, (34 St. 553,) does not change the prac- 
tice as it formerly existed, ao far as concerns défendants seeking to remove 
from State to fédéral courts on the ground of préjudice or local influence. In 
respect of plaintiffs so seeking to remove, the act in express terms makes it 
the duty of the circuit court, on the application of'the other party, to examine 
into the truth of the affldavit, and the grounds therefor; but the absence of 
àny su'ch provision à» to défendants clearly indicates that the law in this re- 
spect wàs not intended to be cbanged as to them. 

Action to Recover Damages. On motion to remand. 

N. J. de T. A. Hammcmd, for plaintifF. 

Barrow & Thomas and Henry Jackson, for défendant. 

Newman, J. This case was removed to this court by the défendant 
from the superior court of Fui ton county, under what is commonly 
known as the "Local Préjudice Act." The pétition for removal, after 
stating that the défendant is a corporation organized under the laws of 
Virginia, and a citizen and résident of that state, and that the subjeet- 
matter of the suit exceeds the sum or value of $2,000, states that from 
préjudice and local influence it will not be able to obtain justice in the 
superior court of Fulton county, or in any other court in the state to 
which it might, under the laws of said slate, hâve aright, on account of 
préjudice or local influence, to remove the same. With the pétition was 
filed the following affidavit: 

"I, B. Berkley, being duly sworn, do say that I am the superintendent of 
that division of the Eichmond & Banville Eailroad Company which extends 
from the city of Charlotte, in the state of North Carolina, to the city of At- 
lanta, in the state of Greorgia; that I am specially intrusted by the aaid rail- 
road Company with the attention to the défense of ail cases brought against 
said Company in the courts of the said state of Georgia, and in the courts of 
the United States which are held in said state; that I am specially intrusted 
by the said railroad with the taking of such steps for the protection of its in- 
terests and lights in such cases as may be brought against it in either uf the 
courts aforesaid, as my judgment may approve; that I am the highest ofBcer 
in said Company located in the state of Georgia, and having an oflSce therein; 
that I hâve full authority to take such steps as may be necessary for the re- 
moval of causes brought in the state courts into thé United States courts, 
where the facts authorize such removal, and myjudgment is thàt the removal 
is necessary to the protection of property, interests, and rights of the Com- 
pany ; that I hâve had long and large expérience in thé défense of cases brought 
against said railroad Company in the courts of the state of Georgia, and in the 
superior court of the county of Fulton, in said state; that from that expéri- 
ence I now make this affldavit that I believe that from préjudice and local in- 
fluence the Eichmond & Banville Eailroad Company will not be able to obtain 
justice in said state court, or in any other state coutt to which the said railroad 
Company may, under the laws of the said state of Georgia, hâve the right, on 

' Reported hy W. A. Wlmblsh, Esq., of the Atlanta bar. 
v.33F.no.2— 6 
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account of such préjudice or local influence, to remove said cause. Déponent 
furtiier déposes that the f acts jst^ted in the fQregoing pétition for removal by 
the said Eichmond & Danville Eailroad Company are true." 

A bond was also filed, in àccordancèwith the law. The order of the 
judge of the superior court was as foUows: 

"Upon considering theforegoing pétition, bond, and affldavit, it is ordered 
that the bond be accepted àndapproved, and that this court proceed no fur- 
' ther in thî8 case. It is furthër ordered that the clerk of this court make out 
a complète transcript of the record of this casé, and of ail processes, pleadings, 
dépositions, testimony, and other proceedings therein had, and furnish the 
same tp the petitioner, the Eichmond & Danville Bailroàd Company, or its 
counsel, in order that the same may be flled in the circuit court of the United 
States for the Northern district of Georgia." 

The record was filed in tliis court September 26, 1887, and a motion 
is now made to remand the case to the state coûtt. The motion to ro- 
mand is based on the ground that under thô act of March 3, 1887, (24 
St. at Large, 552,) it is now necessary, even as to a défendant seeking a 
Temoval, to make a strôngér case beforé this coiïft to justify retaining 
jurisdiction than would' hâve been necessary uhdër thë original act of 
' 1867, (Rev. St. U. S. § 63^9; subsec. 3.) In other words, that the langua,ge 
"when it shall be made tb appear to said circuit court that from préju- 
dice or local influencé heWillnot be able tôbbtain justice in sucH state 
«ourt, or in any other staté court to which the said défendant may, uh- 
der the laws of thé stâtë; hâve a right, on accôiint of such préjudice or 
local infl:uence, toremovè said Case," (Act March S, 1887, § 2,) Was in- 
fended tb dhange the laW and practiceî as it formérly'èxisted, of renioval 
ty àffidâvit of the partyi Béforé the passage of the last-named act, the 
law in terms authorized the removal upon thé âffidavit of eitheir party 
statihg "that hé has reasori to believe, and does ÎJélieve, that from'prej- 
T^dice or local influence, hé will npt be able to obtain jûstice'in said state 
court." Theliatter part of sectioij 2 of the act of Aïarch 3, 1887, as to 
removals by plaintiffs on account of préjudice or local. influence, is in 
the foUowing language: ' 

"At àny titné befoi:e the'triaJ 6f any suit which ia jriow ^ending in any cir- 
cuit coiirfc, or mày hereafter lBè';'entered théféln, ànd wHîch lias beien removed 
tp àâid court ïrpiû a state court pn the afladavit Pf kn^ ptey plaintiff that he 
jiad réason tobëli'éVè, and did bçiiéve. that from préjudice or local iijflûence 
'ïe was ùnableto ôbtain justidein.said state court, the circuit court sïi'all, on 
application pftljé other party, ei^aminé into the trùth bf the affldavit, and the 
ffrpunds therepf ; aiUd, unléss ît shall appeai: to thë "Satisfaction of the said 
cbùrt that sâld pàr'ty wlll tiot bé àblé to bbtaiii justidé in sûeh state court, it 
shall cause tbéskriie to be remandéd tlieretp. " ! 

This in terms makes it the duty of the couTt, in the case of aremoval 
■ by a plaintifif; Oh the application bî the othèf" party to exàmihe into 
the truth of "tHé aflidavit, ànd the gtounds therçof. But nd such pro- 
vision is madp as ,to a wé rernbve(l,by a defëndajçit. It is clear from 
this that it wSiS intended by congress to establish a difierent rule as to 
défendants removing cases to this court from that of plaintifls. And 
the reason for a différent rule is apparent: The plaintiff, in a case iu 
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the state court, bas gone there voluntarily, whereas the défendant has 
been taken there against his will; certainly without his consent. The 
law, therefore, very properly places more restrictions around the right 
to remove in the former than in the latter case. It will also be seen 
that, even as to plaintiffs, the right to remove by afifidavit, as formerly 
practiced, still exists, subject to an examination by this court, after the 
case reaches it, as to sufEciency of the grounds of removal. Now, what 
is requiredof a défendant seeking a removal under the act of 1887? An 
examination of that act will show that the act of 1867 (subsection 3, Rev. 
St. U. S. § 639) is not expressly repealed. It is still in force, therefore, 
except in so far as it is repealed by necessary implication. Now, is the 
language "shall be made to appear to said circuit court," sufficient to 
indicate an intention to change the rule as it existed under the original 
act of removal, by affidavit of the party ? Is it not, rather, a proper 
construction to hold that the two acts should be read and construed to- 
gether, and that so read and construed, the law now is that it shall be 
made to appear to this court by the affidavit of the défendant that he 
has rçason to believe, etc.?- — this affidavit to state, of course, in addition 
to Vi^hat would hâve been necessary under the old act, "that he will not 
be able to obtain justice in any other state court to which tlie défendant, 
under the laws of ôuch state, had the right, on account of such préju- 
dice or local influence, to remove said case." It seems to me that the 
latter view is the only one that can be adopted, if proper construction 
be given to ail the législation, as it now stands, on this subject. Again, 
the express provision in the act of March 3, 1887, as to the duty of this 
court to examine into the sufficiency of the grounds for removal, in the 
case of a plaintiff removing his case hère, and the absence of any such 
provision as to a défendant so removing, seems to be significant 6f the 
fact that the law as it formerly existed is not changed as to défendants. 

It Was sù^ésted and argued by counsel for plaintiff, that the applica- 
tion of défendant to remove this caëe should hâve been made originally 
to this court. Finding the case in this court, removed hère by an order 
of the judge of the state court, it seems to me unnecessary to consider 
this question. I détermine, w'hether or not, finding the case hère, I 
should retain jurisdiction. I think the court should retain jurisdiction 
for the reasons I bave stated, and therefore the motion to remand is de- 
nied. 

After writing the foregoing opinion, and before filing it, I hâve re- 
ceived the Fédéral Reporter of November 29, 1887, and I find therein 
(volume 32j p. 417) an opinion in the case of Msh v. Henarie, from the 
circuit couii in Oregon, rendered by Judge Deady, in which he reaches 
the same conclusion as to the proper construction of that part of the act 
of 1887 under considération, that I hâve announced above. I am gral- 
ified to hâve the concurrence of this learned judge in the view I hâve 
taken of this new law. 
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Gavin V. Vance. 
{Oircuit Court, W. D. Tennessee. December 34, 1887.) 

1. Ebmotal of Causes— Act of Maroh 3, 1887— Citizens of Diffbkbitt States 
— Non-Rbsidbnt Défendants. 

Where the suit involves a controversy between oitizelis of différent states, 
and the fédéral jurisdiction dépends solely on that fact, if the suit be one 
in which the plaintiff is a citizen of the state in which the suit is brought, and 
- the défendant a non-resldent of that state, the latter may remove the case 
from the state court in which it is brought to the proper fédéral court, under 
the act of March 3, 1887. 

8. Samb— Obiginal Jdbisdiotion— Districts in Which Suit mat bb Bkought. 
While the right of removal may dépend on the capacity of the particular 
fédéral court toentertain original jurisdictipn of the suit soijghttoberemoved, 
the act of March 8, 1887, permits a plaintifl to sue the défendant in the fédéral 
district of his own résidence, as well as in that of which the défendant is an 
inhabitant, when the fédéral jurisdiction dépends only on the fact of a diverse 
citizenship of the parties, and therefore such a suit is removable by the de- 
fendant, if brought in a state court of the plaintiS's own state, as this was. 
Titba Gounty v. Mining Oo., 83 Fed. Rep. 183, considered. 

8. Samb— Time of Removal— Code Tenn. §§ 5023-5094— Effbct of Fimno 
Answkb. 

Under the provisions of the Tennessee Code, regulating equity proceedings 
againSt non-resident défendants, and the equity rules oî practici) gDverning 
those courts, the flling of an answer or plea by the défendant does net abridge 
the time allowed for removal, and his pétition is still in time if flicd before 
the time elapses allowing him to défend the suit. It is the expiration of the 
time allowed to défend which terminâtes the right of removal, and not the 
flling of the demurrer, plea, or answer, under the act of March 3, 1687. 

4 Samb— Obdbk of Publication Fixma Timb. 

If the order of publication be issued under the atiaehmeni laws, instead of 
under the sections of the Code regulating chancery proceedings, it can hâve 
no effect to foreclose the time of removal, if the suit be of an équitable nat- 
ure, and the attachment has issùed on tlie flat of the chancellor. The dis- 
tinctions in procédure between thèse two classes of cases must be observed 
in their relation to the act of congress of March S, 1887, regulating removal 
to the fédéral court. 

In Equity. Motion to remand. 
if. C. Warinner, for the motion. 
G. F. Vance, contra. 

Hammond, J, Since the argument of this motion, counsel for the 
plaintiff has suggested an additional ground for remanding the case, which 
will be first considered. He cites the case of Yuha Go. v. Mining Co., 32 
Fed. Rep. 183, and insists that, under the new act of congress of March 3, 
1887, (24 St. 652,) this court could hâve hadno ong^Tiai jurisdiction of 
this case, because the défendant Vance, not being an inhabitant of this 
district, could not hâve been sued hère; and, such being the fact, that the 
cause cannot be removed under the second section of the new act, which 
confines the right of removal to those cases of which this court could 
hâve acquired original jurisdiction under the first section of the act. The 
case cited seems to hold this, uniess there be a distinction between cor- 
»ioration3 and natural persons in relation to this jurisdiction, that being 
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a case of foreign corporations seeking to remove their suit into the fédéral 
court. 

The act is undoubtedly perplexing in its structural arrangement, and 
very obscure on that account; but a careful analysis of the several pro- 
visions brings eut its meaning quite clearly, and it is a mistake, in my 
judgment, to say that this court could not hâve acquired original juris- 
diction of this suit. Without any attention, for the moment, to the mère 
phraseology of the act, I will state what seems to me its clear purport, 
and the spirit of the changes in regard to the locality of the suit or terri- 
torial limitations of the jurisdiction, and the limitations upon the right of 
removal. 

Before this act, under the then exlsting law, a controversy between 
citizens of différent states could be brought into any fédéral court where 
the défendant could be served with process. Thus, to find an example 
for illustration in the facts of this case, a citizen of Tennessee could sue 
a citizen of Mississippi, local requirements aside, as in ejectment, in any 
district where he could find the défendant, whether in Mississippi, where 
the défendant is un inhabitant, in Tennessee, where the plaintiff Mmself 
résides, in New York, or elsewhere. The new act restricts this freedom 
of sélection on the part of the plaintiff, and confines him to two districts 
only, — that of which the défendant is an inhabitant, and that wherein ihe 
plaintiff himself résides. As to thèse two the plaintiff has the same free- 
dom of sélection that he had before, and may sue his adversary in either 
whenever he can serve the process. Therefore the plaintiff, Gavin, in 
this case could bave sued the défendant Vance as well in this court as in 
a fédéral court in Mississippi, the plaintiff being a "résident" of this dis- 
trict, and the défendant an "inhabitant" of that state. 

Again, heretofore, such a controversy as that mentioned between citi- 
zens of différent states, if brought by suit in a state court anywhere, 
according to the laws of that state, might hâve been removed to the 
proper fédéral court hy either party, plaintiff or défendant. Now, under 
the new act, the plaintiff, having chosen his forum, no matter where, 
must remain in that forum, and he cannot remove at ail. But any de- 
fendant sued, not in a court ofhis own state, but in the state court of the 
plaintiff, may always remove, by compliance with the procédure devised 
for that purpose. If sued in a court of his own state, he cannot remove 
at ail, not even under the local préjudice clause of the new act, for, pre- 
sumably, being in his home court, he will be never at any disadvantage 
as against a foreigner. 

Keeping in view thèse two fundamental considérations governing the 
jurisdiction over controversies between citizens of différent states, as con- 
tra distinguished from controversies arising under the constitution and 
laws of the United States, or the treaties made in pursuanee thereof, 
etc., and remembering always the traditional and historical reason for 
the existence of that jurisdiction, as one préférable to the state jurisdic- 
tion over those same controversies, or, if not préférable, at least right- 
fully optional, and keeping thèse fundamental conceptions of the act al- 
ways together in reading it, and it becomes at once intelligent and intel- 
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ligible and absolutely consistent, so far as it concerus this class of suits, 
from beginning to end; but if, wandering among the shattered purpose? 
or designs of former acts, we seek anj' other spirit for this, and try to in- 
terpret it in conformity with the more libéral provisions of that législa- 
tion, ôt as a mère amendmeTït of former laws, we are at once lost in a 
mazieof wholly inconsistent phrases, that become meàningless and un- 
interpretable, according to the rules for construing statutes. 

If, for instance, the case above cited bas put the proper construction 
on the àct, it renders nugatory, it seems to me, every provision for the 
removal of this class of cases; nobody being entitled to remove any one 
of them at ail under any circumstances, and only suits in which the ju- 
risdiction dépends upon the subject-matter of the suits, and not the di- 
verse citizenship of the parties, are removable; for there is nothing plainer 
in the act than the intention that a défendant sued in his own state court 
shall not remove the case. If he cannot, and citizens of other states 
made défendants in a state court cannot, as that case is thought to hold, 
who can remove? And, if neither of thèse, then why put any provision 
in the act for the removal of such suits at ail? This seems conclusive 
to me against that interprétation of the act, if v?hat is there rnled as to 
corporatiom îs to be applied to natural persons, and whether it be a proper 
construction, even as to corporations, need not be now determined. 

The former législation had pushed the jurisdiction of the fédéral courts 
almost to the very verge of the comtitviionàl grant, but this reactionary 
législation returns, in déférence to the local jealousy of the states, to that 
policy of restriction which entered so largely into the structure of the 
original act of 1789, conséquent upon the struggle to form any union at 
ail, from which its projectors had just emerged. Yet, notwithstanding 
this manifestly restrictive policy, the new act should be judicially treated, 
so far as it goes, as other voluntary législative grants of jurisdiction are, 
and nothing should be implied, as some of the cases considering the act 
seem to suggest, from those restrictions themselves, which is inconsist- 
ent with the rule of a libéral construction in furtherance of the accom- 
plishment of the designatêd purpose of thecongressional grant, whatever 
'that purpose be. Hère there is a manifest intention to'alïbrd such pro- 
tection as îs assumed to be found in the fédéral jurisdiction to every non- 
resident défendant sued by his adversary in the home courts of that ad- 
versary, against any possible partiality in those courts. 

Turning, noW, to the phraseology' of the act, let us examine it in re- 
lation to this character of suit, where the jurisdiction is dépendent oniy 
on the diverse citizenship of the parties. And first as to the original 
jurisdiction which this court might hâve acquîrèd over this suit, does not 
the act in its first section say in so many words "but where the jurisdic- 
tion is founded only on the fact that thé action is between citizens of dif- 
férent states,- suit shall be brought only in the district of the résidence 
of either the pktintîff or the défendant?" It is said in the case cited that 
this clause is "prohibitory in form" and "does not enlarge the juris- 
diction, Or confer jurisdiction in a case otherwise expressly prohibited." 
It is, indeéd, prohibitory, or rather restrictive, in form, and possibly 
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(loes not enlarge any previoasly granted jurisdiction; and yét ît îs not as 
prohibitory or restrictive as the statement suggests; and that is the real 
question, — How far does the prohibition or restriction go? The provis- 
ion of the act, which is said not to hâve been enlarged, is in thèse words: 
"And no civil suit shall be brought before either of said courts against 
any persôn by any original process of [«ic] proceeding in any other dis- 
trict than that whereof he is an inhabitant." Now, this prohibition has 
been in every act from 1789 down, andyet the jurisdiction was in fact 
««.iargied, notwithstanding that prohibition in the original act, by the very 
next clause, which reads, "or in which he shall be found at the time of 
serving the writ," (1 St. 79;) and, likewise, it was enlarged in the act 
of 1876 by the next clause thereto, which reads, "or in which he shaU 
be found at the time of serving such process or commencing such pro- 
ceeding, except as hereinafter provided," (18 St. 470;) and so there was 
an exteinsion of the privilège of the plaintiff to sue in other districts than 
that whereof the défendant was an inhabitant, until we had that freedom 
of sélection ôf a district in which to sue that has been already described. 

If thèse clauses could enlarge the jurisdiction in those acts, nolwith- 
standing the leading prohibition, why cannot the new clause of the new 
act enlarge it to the extent indicated of allowing the plaintiff too districts 
oniy, instéad of so many as he had before? But the fact is, this new 
diause asêùtnes a prohibitory; or more properly a restrictive form, be- 
cause the neW act is in form arnendatory, and the language is seeking to 
restrict the broad permission of former acte to sue the défendant wher- 
ever found; but rwn c&ndat that it goes as far in its prohibition as the case 
cited seems to hold that it does. The other language quoted from the 
new act mupt bave effect, and the plaintiff be thereby permitted to sue 
"in the district of the résidence of either the plaintiff or the defendarU." Such 
words as thèse Cannot be discarded because of the mère form of the 
clause. The form of the whole statute is unfortunate; for it would bave 
been betteï uhderstood, if it had been in form, as it is in fact, a new act, 
instead of a niere patch-work amendment of the old statute* We bave 
by the opening clauses of the first section the most absolute jurisdiction 
of "aM suits; of a civil nature, etc. , in which there shall be a controveraary 
[de] between citizens of différent states, etc." The subséquent restrict- 
ive clause as to the locality of the suit, already quoted, is itself subse- 
quently qualîfied so that the joint product of the two is entirely within 
this pritoairy graùtof jurisdiction, and hence there is no kind of erdarge- 
'nient necessary. The clause forbiddiûg suits "in any other district than 
that whereof he (the défendant) is an inhabitant" should be read as if 
the next clause were introduced as a proviso, which it clearly is. 

It seems to be conceded that, if we could hâve had original jurisdic- 
tion of this suit, we may acquire it by removal on the terms and Under 
the restrictions ôf the new act. At ail events, if the above view be cor- 
rect, this case comes within the clause of the second section which lim- 
its the jurisdîétion to suits "of which the circuit couirts of the United 
States afè given jurisdiction by the préceding section." But there is a 
further restriction which: points out the défendant hère as the very char- 
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acter of parfy, and the only kind of party, who could remove, namely, 
"the défendant or défendants therein, bdng non-reddents of thai state," — 
that is to say, of the state in whose court the suit is brought. If the 
parties had been reversed, and Vance had brought this suit — one em- 
bodying his aide of the same conlroversy— -in the state court of this state, 
as he might hâve done, he could net hâve removed it hère, although we 
might bave had ongrmaJ jurisdiction of it, because, being plaintifif, and 
having selected his own forum, he must abide there; and so Gavin, who 
would then be the défendant, could not remove it, although we might 
hâve had ongimaZ jurisdiction, because, being in his own state court, he 
is compelled to remain there by the restrictive language last quoted from 
the second section of the new act; and, to show this more clearly, the 
identical prohibition on any removal by him reappears even in the sub- 
séquent local préjudice clause, thus: "In which there is a controversy 
between a citizen of the state in which the suit is brought and a citizen 
of another state, any défendant, being such citizen ofanother state, may re- 
move," etc. On the other hand, if Vance had caught Gavin in Missis- 
sippi, he might hâve sued him originally in the fédéral district in which 
he himself resided, or, suing him in a state court there, Gavin could 
then hâve removed the suit to the proper fédéral court, but Vance could 
not. Moreover, the primary grant of jurisdiction contained in the first 
clause of the first section^ — to which it is possible the removal section re- 
fers, ràther than to the more restricted clause relating to the bcalUy of 
the suit — ^is of the most ext^nsive cbaracter and broad enough to give 
the court jurisdiction by removal of any suit between citizens of différent 
states brought in a state court, although the locality might not be avail- 
able for original jurisdiction of the fédéral court under the subséquent 
restrictive clauses of that first section. So that the restrictions of locality 
as to suits originally brought may not apply to the jurisdiction by re- 
moval at ail. In other words, we must look alone to the restrictions of 
the removal section for the qualifications of that jurisdiction and treat 
those relating to the locality of original suits as whoUy inapplicable to the 
entirely différent subject of jurisdiction by removal. Whether this be a 
proper construction we need not say, but it is neither impossible npr 
improbable, nor yet an unreasonable construction. 

It is certainly those suits, in this branch of the jurisdiction, brought 
in the résidence of the plaintiff, that can be removed by the défendant 
residing in another state. It is certainly those suits, in this branch of the 
jurisdiction, brought against a défendant in his own state courts, which 
neither he nor the plaintiff can remove. It is just as certain that the 
plaintiff, bringing the suit in his own state or any càurt, cannot remove it. 
And ail this because there is no just cause to complain of any danger of 
partial treatment as between a state's own citizens and those of another 
state; and, in the case of the plaintiff, if there be any such cause, he bas 
choseii ihat forum and should stay there. Because neither plaintiff nor 
défendant could bave such just cause of suspicion or complaint, it is that 
no especial provision seems to hâve been made for removal where the 
suit is brought in the court of a state where neither of them résides, and 
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that that class of cases niay be excluded from the jurisdiction by re- 
lïioval, as they are from jurisdictîon by original process. On the whole, 
it is my opinion that this is the proper construction of the act, and one 
that clears its meaning in relation to this particular suit, and shows that 
it is removable. 

But another and more formidable question is presented by the objec- 
tion that the pétition for rémoval was not filed in timè, under the require- 
ments of the third section of the new act. The limitation in that regard 
is in the folio wing language: "That whenever any party entitled to re- 
move any suit," etc., "may désire to remove sùch suit from a state court 
to the circïiit court of the United States, he may make and file a péti- 
tion in such suit in such state court at the time, or at any time before 
the défendant is required by the laws of the state or the rule of the state 
court in which such suit is brought to answer or plead to the déclaration 
or complaint of the plaintifiF," etc. 24 St. 654, § 3. 

The petitioner, being a citizen of the state of Mississippi, and non-res- 
ident hère, was sued in the state court by process of publication only, 
upon an attachment of his property in the chancery court, by an order 
of the chancellor to that eflfect. The suit is in the nature of an action 
of ejectment and for rents and profits, involving a controversy over a 
leasehold, which, according to our peculiar Tennessee practice, may be 
considered "of an équitable nature," in the purview of our Code, giving 
the chancery court jurisdiction "in ail cases of an équitable nature." M. 
& V. Code Tenn. § 5022 et seq. Strictly taken, it might be treated as a 
suit of légal cognizance; yet it is familiar to'our chancery practice as "an 
équitable action of ejectment." It might possibly hâve been brought 
under our attachment' laws as an action of debt for the rent, butincom- 
bination with a demand for the possession of the land, the appointment 
of a receiver, and a prayer for attachment, it absumed the équitable form 
already mentioned, and was not brought linder the attachment chapter 
of the Code at ail, but under that régula ting proceedings in the chancery 
court, and the attachment issued upon the fiât of the chancellor in pur- 
suance of sections 5030 and 6082, M. & V. Code Tenn., and not in pur- 
suance of section 4192. Yet, the clerk of the state court, erroneously 
supposing that it issued under the latter section, gave notice under the 
attachment chapter, referring in his notice to that section, using, possi- 
bly, the printed blank appropriate to that proceeding. 

Now, in view of the language of the act of congress above quoted, there 
are most important distinctions between the procédure appropriate to a 
suit cdmmenced by original attachment and one commenced by process 
of publication and équitable attachment, as this was. It is not neces- 
sary to détail ail the essential différences in this place, though a careful 
reading of the whole chapter relating to each class of cases is useful in 
demonstrating the importance of not corifusing them, as the clerk of the 
fitate court has donc, when considered in their relation to a motion like 
this, arising under our act of congress. The fact that there is an attach- 
ment in either class of cases is naturally confusing; but care must be 
used in practice to distinguish the mode of procédure appropriate to each 
class, where the question dépends, as it does hère, whoUy upon the mode 



90 FEDERAL BEPOETEB. 

of procédure. If the défendant appear and answer, it cures every defect 
in the state court, and the distinctions perhaps are no longer important; 
at least, they may not be there, but, in briuging the case hère and on a 
motion to remand, this curative quality is wholly wanting to aid us in 
the détermination of the motion. Hence, it may be well enougji in the 
beginning of our practice under the new act of congress to take warning 
that any confusion of the two classes of procédure does seriously affect 
the limitation of time within which a removal to a fédéral court may be 
made. 

Under the aitachment laws, the ofBcer granting the attachment may, 
at the time of issuing it, direct that when it is levied publication be 
made, reç[ui;ring the défendant "to appear at a time and place to be men- 
tioned in such publication," and défend the action. M. & V. Code Tenn. 
§ 4259. If not so made, the clerk of the court may make such order "at 
any time thereafter." Id. 4260- Hère the time is fixed by the order, 
and by that alone, unless the rules and practice of the court, whether 
especially prescribed or growing up by mère practice, control the discré- 
tion of the officer in appointing the time. Other provisions foUow, not 
necessary to mention particularly, and then it is provided that the at- 
tachment and publication shall be in lieu of personal service, and the 
plaintiiî proceeds as if the suit had been commenced by summons, while 
the défendant, if he "appear in time," may make défense, as if the suit 
had been commenced by personal service of process. Id. §§ 4265, 4267. 
If, however, the défendant do not appear, there may be a judgment by 
default, as upon personal service; but if the attachment be suedout be- 
cause the défendant is a non-resident, there shaU be a stay of final judg- 
ment of not less than six months, nor.mpre than twelve, and any judg- 
ment by default may beget aside:within twelve months, on cause shown, 
and défense permitted upon such tenog as may be imposed. Id. 4268- 
4270. It should hâve been remarked that this charaçter of suits may 
be brought in any court of law or equity, although of purely légal cog- 
nizance, and not infrequently, if not most often, is in fact brought by 
bill in the chancery court. 

Under the laws regulating proceedings in chajicery, "in ail. cases of an 
équitable natujre," the procédure is diâerent from that above described. 
M. & V. Code Tenn. 5022 et seq. The chanceUor, aswas done in this 
case, must grant a iiat for any attachment or other extra.ordinary process. 
Id. 6030, 5032, 6054, subsec. 6, 6088. Subpœna issues on filing the 
bill, and, if served five days before its return-day, which may be any 
rule-day, the Refendant must "appear" within the first three days'of the 
term, or, if less than five days, on the first day of the second term- Id, 
5082-5094... This, supplemented by chancery rule 11, and under the 
established practice, means, not only that the défendant shall "appear" 
in the technipaj ^ense known to a court of equity, but also that he shall 
"make défense" by filing his demurrer, motion, plea, or a,nswer, "or ob- 
tain time therefor within the three successive days;" that isto say, within 
three days after the first day of the term, or such other Monday of the 
term as may haye been designated under that chancery rule. Id. p. 
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1209. And likewise this rule by its section 3 prescribes the same prac- 
tice on publication for a défendant. Id. 

New, then, by the next article of the chapter, the Code prescribes that 
where the défendant is a non-resident, and the fact is stated on oath in 
the bill, or by aflBdavit, "if the défendant does not cause his appearance 
to be entered," the clerk "shall enter upon the rule docket an order re- 
quiring the défendant to appear at a certain day therein named, being 
a rule-day, and défend, or the bill will be taken for confessed." Id. § 
6097. The clerk is required forthwith to cause "a copy of this order" 
to be published in a newspaper for four weeks, and subséquent sections 
direct what it shall contain, and how the publication shall be proven. 
Id, 5098-5102. The plaintiff may compel an answerby proceeding for 
contempt, or he may proceed in default of answer by pro confeaso to a 
final decree. Id. 5103-5126. But "a non-resident défendant, who is 
not served with process, may appear and défend at any time before final 
decree, as of course." Id. 5119. Then comes a provision, very impor- 
tant hère, that cases brought under the attachment laws, heretofore re- 
ferred to in this opinion, in the chancery court, shall be governed by 
that chapter on attachment in relation to the efifect of a judginent by de- 
fault; showing clearly that the Code itself seeks to prevent a confusion 
of the two classes of cases. Id. 5121. And, in ail other cases, that 
is to say, in ail cases brought in the chancery court that are not com- 
menced under thèse attachment laws, a decree agtiinst a défendant does 
not become absolute forthree years from the decree, unless, on service 
of a copy of the decree, it becomes absolute within six months after serv- 
ice. Id. 5122. 

In this case, belonging to thesecondclassof cases above distinguished, 
the clerk proceeds as if it beloaged to the other or first class, and gives 
notice accordingly. He does not foUo\y the directions for procédure as 
prescribed in the Code, §§ 6097-5102, as he should bave donc, but those 
prescribed in sections 4192 and 4259-4265, as he should not bave done. 
It does not matter that in this case each method of procédure would or 
might hâve produced precisely the saine resuit so far as the time ap- 
pointed is concerned, if for no other reason, because a différent time might 
bave resulted but for the mère accidents of this case. Pursuing the at- 
tachment chapter, he gave notice under Code, § 4260, to appear "on the 
first Moiiday in June next," and published the order in a newspaper. 
The fact that this might bave been, and probably was, a rule-day of the 
chancery court, and that, if he had pursued the other sections, (5097- 
5100,) by entering "on the rule docket" an order requiring the défend- 
ant to appear "on a rule-day" to défend the suit, and publishing "a copy 
of that order" in the same newspaper for the same time, he would or 
might bave fixed the same day and published substantially the same 
notice, is only a factitious circumstance. He might under the attach- 
ment laws havé designated any other day as well; and probably because 
the suit was in a chancery court he fixed a rule-day, according to that 
practice, exercising his power to fix the day under section 4260. But 
the distinctions pointed out show that we must not be misled by such 
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confusion of identity in results, at least so far as thîs act of congress is 
concerned in âxing a limitatiou upon the time of removal. One lias 
only to read and contrast Ihe two modes of procédure to show that, so 
far as they enter into this removal act of congress, they must be kept 
distinct. Therefore, the orderofthe clerk given under the attachment 
laws, as he recites, cannot betakenas his order entered on the rule docket 
under the chancery practice/ In the one case the defendant's time "to 
answer or plead to tlae déclaration or com plaint of the plaintifF," as de- 
scribed in the act of congress, expires absolutply and forever "within 
twelve months" after judgment or decree by default, under the opération 
of sections 4270 and 5121 of the Code of Tennessee, and may be even 
sooner terminated by the refusai of the court to open the case; while, in 
the other, it does not expire for three years, under the opération of section 
5122 of that Code. In the one case he may appear and défend at any 
time before final decree, and in the other he bas only a stay of six or 
twelve months, etc. M. & V. Code Tenn. §§ 4268, 5119. 

I am of the opinion, therefore, that we need not and should not now 
décide whether a notice fixing a day for the défendant to appear and 
make défense, issued under the attachment laws, imposes a limitation 
upon the time of removal under this act of congress, or whether he may, 
notwithstanding the notice, remove at any time before the expiration of 
the 12-months indulgence allowed under section 4270 of the Gode, be- 
cause this is not a case arising under the attachment laws atall, and the 
notice so issued by the clerk bas no effect on the right of removal. Also 
I am of the opinion that we need not and should not now décide 
whether the publication of an order entered upon the rule docket under 
sections 6097-6102 of the Code, regulating proceedings in the chancery 
court in "cases of an équitable nature "-commenced under sections 6023 
and 5030, as this was, imposes any limitation upon the time of removal, 
or whether the défendant may, notwithstanding such rule, remove at 
any time before finaldecree, because of the indulgence of section 5119, 
or before the expiration of the further indulgence of three years granted 
by section 5122 of the Code, because, while this case belongs to that 
class of cases, no such rule has ever been entered on the rule docket, or 
publication been made, so far as this transcript shows. 

Furthermore, I am of the opinion that the filing of a defendant's an- 
swer in no way atfects his right of removal by imposing any limitation 
of time upon it, under this act of congress. The original judiciary act 
of 1789 did require that the défendant proposing to remove a case should 
file his pétition "at the time of entering his appearance in such state court;" 
and under that act the right of removal was gone after any plea or answer ^ 
was filed. Act 1789, c. 20, § 12; 1 St. 79. But this act uses entirely 
différent language. It does not at ail say that the pétition shall be filed 
the first thing that is done on appearance. The conduct of the défend- 
ant is not referred to in defining the limitation of time, nor is any act of 
his designated as fixing the terminal point. The laws of the state and the 
rules of the court détermine the time by fixing a period when his right 
to answer or plead terminâtes. To iUustrate, it is a familiar law and rule 
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of court or practice in cases at law that the plaintiff bas the first three 
days of the term to file his déclaration, and the défendant two days there- 
after to plead, etc. Now, often the plaintiff files his déclaration before 
the term commences, and the défendant pleads immediately, or it is ail 
done on the first day; and, surely, such a prématuré and voluntary ac- 
tion cannot be said to close the right of removal under this act of con- 
gress, but the expiration of the tWo days allowed the défendant to plead 
would close it, perhaps, whether he actually did plead or did not. 
Hence, in this case, the fact that the défendant filed his answer did not 
terminate his right of removal; for we bave seen that he had under the 
chancery rule 11, already cited, three days after the first Monday in 
June to file his answer, even conceding that the published notice was 
binding on him, whicb it was not, and he actually answered May 16, 
1887. His pétition for removal was not filed nntil July 18, 1887, after 
the expiration of that three days; but at the very most it could not bave 
been barred untjl those three days had expired, although the answer had 
been filed, unless we hold that the filing of the answer hastened the bar 
of the statute; and this would be to import an altogether new élément 
of limitation into the statute, which we cannot do. The filing of the an- 
swer, therefore, bas no effect upon the question. 

There being no order upon the rule docket flxing a rule-day, and no 
publication of a copy thereof requiring the défendant to appear and dé- 
fend, there bas been, in this case, by the provisions of the Code and rule 
11 of the chancery rules, no three days flxed within which the défend- 
ant was required to answer or plead to the Mil, and there can, therefore, 
no limitation arise out of those "laws of the state or rules of the state 
court," and his pétition was in time. If such a limitation upon the 
right of, removal had been attempted by proper order and publication, 
whether it would bave been effectuai in view of the other provisions in 
the Code extending the time of défense we need not now inquire. Mo- 
tion overruled. 



Davie et al. v. Heywaeb et al. 

{Cireuit Court, W. D. South CaroUna. Decembei', 1887.) 

COUBTS — APPEAIi TO USITED StATES StJPBEMB COUBT — Jtjbisdictionai, Amount. 
Défendant applied for a citation for a writ of error to the suprême court, 
but did not state in his affldavit the value of his interest in the juâgment from 
which he appealed. PlaintifE' s affldavit in opposition showed the value. Held, 
that the citation must issue, and the question of jurisdictional amount must 
be lef t to the suprême court. 

Application for Citation for a writ of error to thellnited States suprême 
court, 

W. R. Davie and others, plaintifis, sued J. B. Heyward and others, 
défendants, for the recovery of a tract of land, and recovered judgment 
for the land, ^d five dollars damages,^in August, 1873. One of the 
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dèfenâarits, fceîng a minor at tlié time of the suit, bedâmeof. âge Decem- 
ber 21, 1885, and applied for a citation for the pùrposes of a writ of 
çrror to the United States suprème court. ' 

MeOrady & Son and W. B. WUson, for plaintiffs. ^ 

(S. i*l Éamilton, for défendants. 

SiMONTON, J. This is ail application for a citation, for the purposes 
of a, tyHt of error to the suprême court. The case Svas tried in August, 
1873, in the district court of "the Western district, having circuit court 
pciWèrS. The action was for the récovery of a tra!6t of land known as 
"Lândsford,"and for mesne profits, damages laid àt $50,000. Verdict, 
the làfld for plaintiffs, with five dollars damages,^ ' judgment entered 
therebn; one of the défendants was Josiah Bedon, then under âge. He 
attainéd fuU âge twenty-first DeCember, 1885, and now files his pétition 
sta,ting this fact, and praying that a citation issue. Two of the original 
parties to the record, representèd by Mr. McCràdy, who was an attorney 
on the record, resists the prayer of the pétition. With him joins Mr.' 
Wilson, who represents persons wlio hold parcels of the land under pur- 
chases from certain of the plaintiffs. The record doeS not disclose the 
value of the land, nor the value of defendant's intérest therein. It is 
insisted that he must show thèse before hé can pbtain the citation. 

The affidavitof defendant's mother, filed with his pétition, shows that 
he came of âge December 21, 1885. He is within the exceptions of sec- 
tion 1008, Rev. St. We must deal with his application as if it were 
made within two years from entry of the judgment. This would seem 
to exclude ail persons not parties to the record in hearing the appli- 
cation. Any purchaser from thèse parties after judgment purchased 
with notice of the right of défendant to appelai therefrom within two 
years after he came of âge. As to him, then, the suit wàs lis pendena, 
and they took pendente lite. The point however wàs reserved by the su- 
prême court in Zeigkr v. Hopldns, 117 U. S. 683, 6 Sup. Ct. Rep. 919. 
Mr. Wilson has been heard. In order to entitle défendant to be heard 
in the suprême court, the .extent of his intérest in the matter in dispute 
must exeeed, exclusive of costs, the sum or value of $2,000. Rev. St. 
§ 691. The actof July 15, 1875, amending this, applies to judgments 
thereafter rendered. As we hâve seen, the record discloses neither the 
value of thé land, nor the value of the defendant's intérest therein. The 
damages claimed by plaintifF are $50,000. But the verdict was five dol- 
lars. As défendant is appeàling, this will not give jurisdiction to the 
suprême court. Gordon v. Ogden, 3 Pet. 33; CliJUm v. Sheldon, 23 How. 
481; 'Froy v. Evans, 97 U. S. 1. To sustain the jurisdiction of the su- 
prême court, the défendant must assume the burdèu of proving that the 
sum or value of his intérest in the matter in dispute (the land) exceeds 
the minimum. WiUiamson v. Kincaid, 4: Dsàï. 20; Rmh v. Parker, 5 
Cranch, 287; Wilson v. Blaîr, 119 U. S. 387, 7 Sup. Ct. Rep. 230; Qib- 
son v.Shufddt, 122 U. S. 27, 7 Sup. Ct. Rep. 1066. But the affidavits 
to establish this fact must be submitted to and be passed upon by the 
suprême court, and not by thie court. It is true that the chief justice, 
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in Wikon v. Blavr, affirmed the practice of filing affidavîts on this point 
in the court below to be sent up with the record. But this is for con- 
venience only. The suprême court looks into such affidavits, permit* 
others to be filed in Washington, and décides for itself upon its own jù- 
risdiction. Street v. Ferry, 119 U. S. 385, 7 Sup, Ct. Rep. 231. This 
court will not présume to décide that the case is not within the jurisdic^ 
tion of thé suprême court, and refase the citation. The défendant has 
not filed any affidavits as to the value. The plaintiflfs hâve done so. 
Let thèse be filed as part of the record. The citation will issue. 



Ex parle Stocktoit. 

{Bîstkt Court, E. B. Texaa. December 6, 1887.) 

CÎONSTiTtJTioHAL Law— Intebstate Commebce — Drxjmmeb's Tax. 

Bev. St. Tex. art. 4665, provides, under penalties, thàt every commercial 
ira vêler ëoliciting trade by sample or otherwise shall pay an annual occupa- 
tion fax; and if he does not on demand exhibit to the proper offlcers tbe comp- 
troller's receipt therefor, he shall be g.uilty of a mjsdemeanor. Held, that the 
law is an unconstitutional régulation of commerce bettreen the states as to a 
citizeù of anotber Btate, selling goods by sample, and having no goods in tho 
State.' 

Pétition for Writ of Habeas Corpus. 

Robert C. Stockton, a citizen of Missouri, was arrested for selling 
goods by samplç as a drummer, without having paid the tax as provided 
by the laws of Texas j and applied to the United States district court for 
a writ of habeas corpus. 

Sabin, J. This is an application pf Robert C. Stockton, a citizen of 
Missouri, to be released from the custody and imprisonment of M. 0. 
Meadôr, constable of precinct No. 1, Smith county, Texas, whb holds 
him unjustly and unlawfuUy, and in violation of the constitution of the 
United Statea, as it is alleged, upon a charge to the effect that the said 
Stockton, " on the flrst day of November, Â. D. 1887, in the county of 
Smith, in the State of Texas, did then and there unlawfuUy pursue and 
follow the occupation of a commercial traveler, the said occupation being 
taxed by law, aod the said Robert Stockton did then and there unlaw- 
fuUy and willfuïiy ifail and refuse to exhibit to M. 0. Meador, a peace 
officer, to-wit, a constable in and for precinct No. 1, Smith county, 
Texas, upon demand, therefor then and there duly made by said officer 

'ABtatestatateiïnpoBingalioense tax on drununers and others selling by samples 
withln a œrtaiii tàxing' district Is a régulation of Interstate commerce, and thetêfore 
unconstitutionalràs applied to citiisenà oi other states, Rôbbins v. Taxlng District, .7 Sup. 
Ct. Bep. 592: Simmons Hardware Co. V- McGuire, (La.) 2 South. Rep. 592; Éx parte 
Rosenblatt, (Név.) 14 Pàc. Bep. 298 ;' and a statute requiring one Who peddles articles 
graWB or maanfactureà in a f oreign country to hâve a license, is unconstitutional, State 
V. Ratt, (Vt.) 9 Atl. Rep. 556. So, also, where the license is made proportionate to the 
lioetisee's stock in trade. CJorson v. Haryland, 7 Sup. Ct. Rep. 655. 
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of saîd Eobert C. Stockton, the reeeipt of the comptroUer of publîc ac- 
counts, showing the payment of the occupation tax due by said Robert 
C. Stockton to said state upon said occupation, against the peace and 
dignity of the state." Petitioner claims that he is a citizen, of the United 
States, and has been a citizen of the state of Missouri, for over five years, 
and was such citizen at the time of the arrest complained of, and when 
arrested was onlytemporarily in Texas, and was engaged in sejling goods 
by sample for the wholesale house of William A. Wilson & Co., of Kan- 
sas City, Missouri; that said William A. Wilson & Co. hâve no business 
house in the state of Texas; that each member of that firm is a résident 
and citizen of Kansas City, Missouri, and of the United States, and that 
applicant is engaged in what is commonly known as"drumming,"and 
represents said William A. Wilson & Co., and no other firm, selling 
their goods and taking orders by sample, which he carries with him, and 
iilling said orders by shipping goods from Missouri into Texas to those 
from whom he secures orders; that, on the said first day of November, 
be was so engaged in sdling such goods, when he was approached by 
said M. 0. Meador, and requested to exhibit to him a reeeipt of the 
comptroUer of public accounts, showing the payment of occupation tax 
by him as a commercial traveler, and, upon his failure to exhibit such 
reeeipt, he was then and there and thereafter arrested by said Meador, 
by virtue of a warrant upon the charge hereinbefore set forth. Petitioner 
claims that he has not now, nor ever had, the reeeipt referred to in the 
charge against him, and that he is unjustly and unlawfully detained by 
said Meador, in violation of the constitution of the United States, in that 
the law of the state of Texas upon which such prosecutipn is founded, 
so far as it afifects cbmplainant, is in conflict with the constitution of the 
United States, which gives to congress the exclusive right to regulate 
commerce between the states, wherefore he prays to be relieved from said 
unlawful détention and imprisonment, and for a writ of habeas corpus, 
and the action of this court thefeon. 

The proseeution was an information of the county attorney of Smith 
county, based upon the affidavit of M. 0. Meador, filed in the county 
court of Smith county, Texas, upon which the warrant of arrest was is- 
sued by virtue of which the arrest was ma de. The writ of habeas corpus 
was in this behalf from this court upon the application of Stockton, No- 
vember 4, 1887, and served on Meador November 5, 1887, and to which 
he made bis return thereon November 7, 1887, in which he states that 
he now hère biïngs into this court the body of the within-named Robert 
C. Stockton, and certifies that he holds said Stockton in duress by virtue 
of the affidavit, information, and capias, true copies of which are at- 
tached to the application for writ of habeas corpus herein. 

At the instance of tbe Hon. James S. Hogg, attorney gênerai of the 
state of Texas, who had been at once furnished, by order of the court, 
with a copy of the writ of habeas corpus, which embodied the application 
therefor, the hearing was deferred, with the consent of the applicant, and 
November 17; 1887, said attorney gênerai appeared and claimed that 
"the state of Texas, by her attorney gênerai, now hère in open court, 
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suggests that she is a proper party to this cause, for the reason that it 
involves {!) the right of her lawful officers to exécute the lawful precess 
under the làws of the state; (2) that it involves the constitutionality of 
one of her laws; (3) that it assails her right to raise a revenue from a 
lavi^ful source; vyherefore she asks to be permitted to appear and be en- 
tered of record hère as a party to this proceeding;" which was accordingly 
done and allowed, and thereupon the hearing was proceeded v^ith; Kob- 
bert C. Stockton appearing in person, and by his counsel, the Hon. 
John M. Duncan; M. 0. Meador, in person; and the Hon. James 8. 
Hogg, attorney gênerai, in behalf of the state of Texas. 

The proof adduced amply and fuUy established the facts set forth in 
the pétition for habeas corpm, and clearly exhibited the fact that mer- 
chants and citizens of states other than Texas, haying business in Texas, 
through drummers, and selling by samples of goods without the state, 
and to be delivered,therein on sale, regarded the drurnniers' tax as with- 
out warrant of law, and as oppressive and unjust, and as opposed to the 
constitution of the United States, and the settled décisions thereunder 
by the suprême court of the United States, and bad corne to the firm 
détermination to make résistance thereto by due course of law in an ap- 
peal to the courts, and which views and détermination were likewise en- 
tertained by the drummers themselves; and Mr. Robert C. Stockton, the 
relator or applicant herein, being the first party arrested, has sued out 
this writ, he/^being a drummer of William A. Wilson & Co., citizens of 
Missouri, having no goods in Texas, and doing business as citizens of 
Missouri, in the state of Texas, through the agency of said Stockton, in 
selling by sample their goods in Missouri, to be delivered in Texas on 
sale by sample to citizens of Texas or persons residing therein. The 
clause of the constitution that the applicant, Stockton, claims to hâve 
been violated by any state law, no matter what, which may hâve called 
for his arrest, is as foUows, viz. : 

"Sec. 8. The congress shall hâve power * * * (3) to regulate com- 
merce with foreign nations, and among the several states, and with the In- 
dian tribes; * * * (18) to make ail laws which shall be necessary and 
proper for carrying into exécution the foregoing powers, and ail other powers 
vested by this constitution in the government of the United States, or in any 
department or offlcers thereof." 

The portion of the law complained of by the applicant as void, and 
insisted upon by the state as valid, is as foUows, viz.: 

"Art. 4665. That there shall be levied on and coUected from every person, 
flrm, Company, or association of persons, purr-iing any of the foUowing named 
occupations, an annual tax, except when herein otherwise providel, on every 
such occupation or separate establishment as folio ws; * * * From every 
commercial traveler, drummer, salesman, or solicitor of trade, by sample or 
otherwise, an annual occupation tax of thirty-flve dollars, payable in advance, 
provided, that the tax herein required to be paid by such commercial traveler, 
drummer, salesman, or solicitor shall be paid to the comptroUer of public ac- 
counts, whose receipts, under seal, shall be évidence of the payment of such 
tax; and provided, further, that no county, city, or town shall levy or coUect 
any occupation tax upon such commercial traveler, drummer, salesman, oi 
solicitor; provided, that nothing herein contained shall apply to any one so- 
v.33F.no.2— 7 
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licitlng subscriptionB for religious, literary, or historical books or tnaps, or to 
puraons soliciting f or nurseries, newspapers, and grave-stones; provided fur- 
tb&r thateperp eommeroial traveler, drummer, salesman,or solicitor oftrade 
shall, on dematld of the tax colleotor of any cmmty of the state, or ofany 
peace offieer of said oounty, exhibit to stich officer tlie oomptroller'' s reoeipt 
àbove mérifioned ; and every commercial traveler, drummer, salesman, or so- 
licitor oftrade, who shall f ail or refuse to exhibit said receipt to svich officer 
on demand by- Mm, shaïl be guilty ofa misdemeanor, andflned in a sum not 
less than twenty-ifl/oe, normore than one htmdred, dollars," 

ït is this portion of the statute tliat the relater, Stockton, claims is 
void, by reason ofbeing obnoxious to the provisions of the constitution 
of the United Stàtés above quotèd, and therefore void. The state of 
Texas clairas tHat it is a valid laW, and that she iS entitled to hâve it en- 
forced, and that it is not so void. 

ï'his law iliipàses a ta,x, ih the firât place, upon ail drummers, whether 
acting as agents fôrcitizens of other states, in selling their goods therein 
to citizens ôr'péople of this state, in this state, by samples of such goods, 
or not, and' then prôVides a penalty for not producing a receipt showing 
the paymeilt thëfeof to thé comptroUer, when demanded by the proper 
oJBSëer, an'di failihg to. pày such fine or penalty, he may be arrested, and 
by other laws be thi'owri into jail, and set to work on the county farm 
Tintil he can extihgiiish the same throùgh enforced labor at the rates fixed 
by law. The objëct of the penalty is to enforce the paymènt of an un- 
lawful tax, declaréd in direct violation of the constitution of the United 
States, and' tBat fàiling, the pèhalty for its disobedience also fails; or, in 
other words, the entire section is null and void, and the same being in 
direct violation of the constitution of the United States. The statesmen, 
sbldiers, and patribts who cast their lives, liberties, and sacred honors 
for and in défense of American liberties, and for the foundation ofa free 
and représentative govemment for a free people, upon the hazard of suc- 
cessful révolution, hâve passed away; but the sacred principle of no tax- 
ation without représentation, for ■which they struggled, still survives, 
and to-day reinàiiis pne of the grand corner-stones of our government, 
and i? protepted ;by paragraphs 3 and 18 in section 8 above referred to 
of the co3astitutionpf the United States. What représentation has the 
citizen of one state in the laws of another state affecting his commerce 
therein? Precisely none. But the congress alone represents the people 
of the United State3,'as well as the states, in their mutuai affairs. Nei- 
ther state caij say for itself what taxes it will place upon the lawful com- 
merce of citizens of another state within its borders; the property of such 
other citizens not being therein. This is simply a question of power. 
If a state can make a tax at ail upOn interstate commerce, it can do al- 
môst anything in thàt line. What would be thought of New York or 
the.Ne-W England states if they were to tax thé citizens of Texas or other 
sputhern, sta-tes for the sale of ail cotton, bides, wbol, pecans, and moss, 
or other article of commerce sought to be sold them by their agents, 
drummers, or factors, by levying a tax on such sales by sample therein? 
Why, it wPuld be claimed by every citizen of the United States, who 
adhères to 'the doctrine of no taxation without représentation, that the 
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citizens of Texas and other states were not represented in tte making of 
such laws, and that they were void as to them and their agents, as a 
tax on their agents was a practical tax on their business, and, if carried 
eut or tolerated, would allow any one state virtuàlly to lay an embargo 
on the commerce of any one or more states, which would be preposter- 
ous. The idea of a citizen of the United States being challenged any- 
where in this nation by any power othér than national, in the conduct 
of his lawful business in states other than his own, is decidedly absurd 
and ridiculous. He never has had a chance to vote in the state not his 
own upon that subject. He has voted in his congressional district, no 
doubt, for his représentative in congress; and it is not unlikely that cit- 
izens of other states hâve voted in their respective congressionad districts 
for their représentatives; and when they ail naeet in congress, whatever 
they may lawfully détermine therein will be obeyed and observed by 
each and every citizen in this broad land. The people of this nation, 
no matter of what state citizenship, bow to nothing save the will of 
heaven and their own. In domestic affairs they express that will through 
their législatures, and it is observed by ail good people; in Interstate 
matters, they express that will, if any, through congress, and it is the 
pride of ail good citizens as well as states to observe and respect it. If 
the power by the constitution has been lodged in congress, as in this 
case, and congress shall not hâve acted, both states and people must 
wait until congress legislates upon thé subject. There is no state or com- 
muuity of individuals that can make any law at ail upon that subject. 

The law in question is utterly void so far as it affects the commerce of 
citizens of other states, having no goods herein, but selling herein by 
sample, and particularly Robert G. Stockton, the applicant for haheas 
corpus herein, as drummer or commercial traveler for William A. Wilson 
& Co., of Kansas City, Missouri, and he must be discharged and re- 
leased from custody, and hâve and recover ail costa herein. The foUow- 
ing are the authorities relied upon as settling the law in this case, viz. . 
Rohhim v. Shdby Co. Taxing LHsL, 120 U. S. 489 dseq.,1 Sup. Ct. Rep. 
Ô92; Fargo v. Mkhigan, 121 U. S. 230 et seq., 7 Sup. Ct. Rep. 857; 
Steam-Ship Go. v. Pennsylvania, 122 U. S. 326 et seq., 7 Sup. Ct. Rep. 
1118. 

A judgment and order will be entered herein in accordance with the 
foregoing opinion. 
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HiLL V. Weib et al. 

(Circuit Court, W. D. North Oarolina. November Term, 1887.) 

ï. Debd— Descriptiok— Land Conveted— Burden op Pkoop. 

PlàintifE sued to recover certain land, claiming that it was comprised in tha 
description bf a tract conveyed to him. Held, that the burden of proof was 
on the plaintifl to establish the boundary for which he contended. 

2.: LlMITATIOSr DP ACTIONS— COLOR OF TiTLE — ADVERSE POSSESSION. 

Certain défendants, in a suit to recover lands, showed a duly registered 
deed for the land, and that 30 years ago they built sôme houses on it for ten- 
ants, which were at times vacant, and the land was not cultivated, when the 
houses were notleased. Held, that the deed was good color of title; and if 
the défendants kept the houses under their control, even if at times unocou- 
pied, they must constitute notice of adverse possession.* 

At Law. Action to recover possession of realty. 

Alex Hill, plaintiff, sued S. C. Weir and others, défendants, to re- 
cover certain lands. 

Jrnies & Shuford, for plaintiff. 

Davidson & Martin, Moore & Oummings, and 0. M. McLoud, for defend- 
ftnts, 

DicK, J., (char ging jury.") The docnmentary évidence in this case is 
voluminous, and the oral testimony is extensive, varied, and somewhat 
conflicting. The gênerai practice of this court requires aU questions of 
law involved in a case to be settled before arguments are made to the 
jury. In fédéral courts the jury hâve nothing to do with determining 
questions of law, and counsel cannot properly argue such questions be- 
fore the jury; but, as this is an action for the recovery of land, and our 
state statute authorizes counsel to argue both questions of law and fact 
to the jury, I hâve in this case conformed to the state practice. You 
must, however, take the law as laid down by the court, and not adopt 
the opinions of counsel în forming y our verdict. 

There is no United States statute that prevents a fédéral judge from 
expressing an opinion on questions of fact, and he is not controUed by 
a state statute that prohibits a state judge from so doing. I hâve no 
disposition in this case to express an opinion as to the material évidence 
offered, as the évidence is conflicting, and has been fuUy and ably pre- 
sented by counsel. I can properly express an opinion as to the rele- 
vapcy of testimony, and may do so, in some instances, in my charge. 
A jury is nol^ bound to adopt the opinion of a judge as to the weight of 
testimony on isolated questions of fact, but may form, and be governed 
in their verdict by, their own opinions. When the decided prépondér- 
ance of the évidence is in favor of one side of the case, then a fédéral 

' Color is not every pretense or olaim of title, but oonsists in a writing or conveyance 
of some kind purporting to convey the land under which the claim of title is asserted. 
Armijo v. Armijo, (N. M.) 13 Pac. Rep. 93. Any instrument purporting upOn its face 
to convey title to the grantee is sufflcient to constitute color of title. Swift v. Miilkey, 
(Or.) 13 Pac. Rep. 76, and note ; Webber v. Clarke, (Cal.) 15 Pac. Rep. 431. See Welneg 
V. Holcomb, (lowa,) 34 N. W. Rep. 78T. 
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judge bas a right to direct a jury how to find a verdict. This power of 
a judge is neither unreasonable nor unjust, as he can grant a new trial, 
and it is his duty, in the administration of justice, not to allow a ver- 
dict to stand that is contrary to the weight of the évidence. I will not 
exercise this power, at this stage of this case, as I believe that you will 
find a just verdict. 

The adjoining tracts of land belonging to the plaintifF and to the de- 
fendants once constituted a part of a large tract of land that was the prdp- 
erty of James R. Love, and on his death descended to his heirs at iaw as 
tenants in common. In 1857 thèse tenants in common filed a pétition in 
the court of equity of the county for the purpose of having their lands 
sold, and the proceeds divided among themselves. In order that the 
lands might be sold to the best advantage, the court directed a survey 
and division of the lands into smaller tracts, and appointed Mr. Black- 
stocks, an intelligent and experienced surveyor, to make a suitable sur- 
vey and division. As this extensive tract of land was situated in a wild 
and mountainous région, and an ascurate survey conld not be made 
without considérable difficulty and expense, he determined to plat the 
land by mère estimation as to area, — by using well-known public roads 
and a few naturel objects as boundaries, — and by designating the sepa- 
rate tracts as lots No. 1, 2, 3, 4, etc. The deed to the lot claimed by 
plaintiflf caUs for the "Broyles Old Road" as its western boundary; and 
the deed to the lot claimed by the défendants calls for the same road as an 
eastern boundary; and the issues made in this action require you to lo- 
cate that boundary Une by the évidence. Where is the "Broyles Old 
Road?" is the principal question of fact for your détermination. 

The difficulty in this matter arises from the fact that Broyles con- 
structed two roads aeross the mountains at différent gaps, in 1831 and 
1832. The road first partially constructed was found, in a short time, to be 
impracticable for gênerai travel, and was soon abandoned; and the second 
road was built, crossing the mountains at the Ramsey gap. The plain- 
tiff eontends that the first road constructed by Broyles was the old road 
referred to in his deed, as it was the oldest, and was certainly known as 
the old road about the period of construction. The défendants insist 
that this first road was never completed, and was never used by the trav- 
eling public, and, at the time Mr. Blackstocks made his survey, was 
rendered im passable by forest growth and other obstructions caused by 
non-user and time. Both of the roads were more than 25 years old when 
the survey was made, and the défendants insist that the second road, 
which alone was used, was then generally known as the "Broyles Old 
Road." You are not called upon to décide which road was the oldest, 
but which one was adopted by Mr. Blackstocks as a boundary line in 
1857. 

Both deeds describe the old road as entering- the Buncombe turnpike 
on the French Broad river, opposite the Upper Warm Springs; but there 
are none of the other descriptions usually contained in deeds, such as be- 
ginning corners, courses and distances, marked trees, calls for the linea 
of adjoining tracts, and plats of survey. The évidence shows that, in 
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the course of a mile, on the opposite bank of the French Broad, there 
Were three or four places where hot water was found, and was at vari- 
ous times used for drinking and bathing purposes. The d^criptions of 
boundary are not false, but only indefinite, and give rise to a latent am- 
biguity, as there are two roads, and différent warm springs, and the 
matter can only be settled by extrinsic évidence. As this description of 
boundary was adopted by Blackstocks in 1857, you must place your- 
stelvesjias near as possible in his situation, and inquire as to which road 
was best known as the " Broyles Old Road " at the time of sélection. He 
made no survey with compàss and chain, and no accurate estimate as to 
area, and there is no évidence that he ever passed over either of the roads. 
He must, therefore, hâve been guided in his sélection by the gênerai 
réputation in the neighborhood, and you may well suppose that an in- 
telligent and experienced surveyor, appointed by a court of equity to 
make a sui table survey, would aelect a well-known and distinctly de- 
fined boundary line. There is no hearsay évidence as to any déclara- 
tions made by him as to the boundary line he adopted. You hâve the 
same kind of évidence that influenced him, as you hâve heard the testi- 
mony of old and intelligent men, who resided in the neighborhood, or 
were familiar with the locality, in 1857; and from the prépondérance of 
the évidence you can détermine which road was generally known and 
called the "Broyles Old Road"at that time. The road contended for by 
the plaintiff had gone dut of use for more than 25 years, and was covered 
in many places with undergrowth, but it could still be distinctly traced 
in parts of ils course. The road claimed by the défendant was still in 
use, but was in bad condition for vehicles, and many of the witnesses 
testify that it was then generally known and called the "Broyles Old 
Road." 

The dépositions of the old men in Tennessee who assisted Broyles in 
constructing both roads, are not applicable to the question of fact di- 
rectly presented in this case, as they refer to the condition of the roads 
when first constructed, and not to their condition and gênerai réputation 
when one of them was selected as a boundary line in 1857. You must 
confine your inquiry to such gênerai réputation as was accessible to Mr. 
Blackstocks,. and probably influenced his sélection. 

As the plaintiff is asserting his right to the land claimed by him in 
this action, the burden of proof is upon him to establish the boundary 
line for which he contends, as it is well settled in such action the plain- 
tiff can only rely upon the strength of his own case. If you find that 
the Broyles old road, in 1857, commenced at the mouth of Cascade 
branch, and passed up the old Hoodenpile road, and thence over the 
mountains at the Ramsey gap, as marked on the plat of survey made 
by Mr. Justice under an order of this court, then you should find this 
issue in favor of the défendants j and such finding settles the whole case. 
If you find that the Broyles old road, in 1857, commenced at the bluff 
on the river, west of Mrs. Weir's house, and passed thence, as marked 
on Mr. Justice's survey, to the Low gap, about a mile west of the Ram- 
sey gap, then you should find in favor of the plaintiff as to ail of the 
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land in controversy, except the 15 or 20 acres occupied by the défend- 
ants Mrs. Weir and Mr. Good, tenants of the défendant Garrett. 

As to this small tract of land the défendants claim title acquired by 
seven years possession under a deed from one Gable, which has been 
duly registered, and in which there are clearly designated boundary 
lines, that can be easily ascertained and located. I instruct you that 
this Gable deed is good color qf title, but it becomes necessary for you to 
locate the boundaries from the évidence. 

The old grants and deeds to Nelson, Conway, Dagger, and others, in- 
troduced in évidence, and relating to adjoining and adjacent tracts, tend 
to establish the corners, courses and distances, and lines of the Gable 
deed, but there are some discrepancies that tend to produce some con- 
fusion in the boundaries. The survey made by Mr. Justice according 
to the deeds of the défendants, and their constnaction of the old grants 
of the adjoining and adjacent tracts of land, fit up like brick-work, and 
clearly establish the corners and lines of the Gable deed as claimed by 
défendants. The survey made as contended for by the plaintiff pro- 
duces confusion în the boundaries of ail the tracts, and the Gable land 
cannot be definitely located, as it would include land on both sides of 
the French Broad river, which, in the Gable deed, is called for as a 
boundary line. 

If you locate the Gable land, as contended for by the défendants, then 
the question of fact ariees, whether the défendant Garrett, by himself or 
his tenants, has had open, visible, notorious, and continuons possession, 
claiming and exercising ownership over the same for seven years before 
the bringing of this action. It is conceded that the défendant Garrett 
haa had possession of the land àt différent times for more than seven 
years, but it is insisted that his possession has not been notorious and 
continuons for any connected period of seven years. The évidence shows 
that défendant Garrett, 20 years ago, claimed the land, and built some 
small houses that were occupied by his tenants for a year or two at a 
time; that said houses were sometimes without occupants for more than 
a year, and the land was not used for farming purposes except when in 
the possession of tenants. I think the law is well settled in this state 
that the possession which will ripen into a title under our statute of 
limitations must be indicated by such acts as are sufficient to notify ail 
claimants- that the party in possession is claiming the land as his own, 
and must be so continuons or repeated as to show that they are donc in 
the character of owner, and not of an ocçasional trespasser. This pos- 
session should be so visible and continuons as to afford any adverse 
claimant notice and opportunity to assert his title in an action at law. 

The building of » house is a very positive and decided act of own- 
ership, and weU calculated to give continuous notice to adverse claim- 
ants, and prompt them to bring an action against an intruder exercis- 
ing such acts. of dominion over the land. The building of a house is 
the highest évidence of ownership, and of a purpose to assert title and 
maintain permanent possession of land. It is not necessary that such 
house should always be occupied by a tenant of the builder, if he has- 
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often leased the same, keeps the key when unoccupied, and is ever ready 
to rent the premises when applied to by a person desiring a house. As 
long as the house is under the control of the claimant, it is the symbol 
of his ownership, andasserts his possession and right of possession against 
ail mankind. 

If you find from the évidence that the défendant Garrett has exercised 
the acts of ownership that I hâve described for seven years, then you 
should find this issue in favor of the défendants. The case is now with 
you for your considération and action. 

ïhe jjury returned a verdict in favor of the défendants on ail the issues sub- 
mitted to them. 



United States v. Edwards and others. 

(Circuit Court, D. Kansas. September 13, 1887.) 

Public Lands— Sale oi' Indian Lands— Action to Set Aside Patent. 

An act of congress, passed May 28, 1880, required that applicants for the 
settlement of certain lands, held in trust for Indiana, should hâve the qualifl- 
cations of pre-emptors, anrf that they should be actual settlers, and make 
payment. After final receipts were issued to parties entering upon tracts of 
such land, and they were bought and paid for by a third party to whom pat- 
ents were Issued, a bill was filed by the a:overnment to set aside the patents, 
on the ground of fraud, and évidence was offered to show that the parties 
making the entries had never established résidence upon the lands, but were 
generaîly about a neighbbring town or employed in another state. Held, that 
as the government did not by such évidence clearly and satisfactorily show 
that ithad been defrauded, and that, as the parties entering had the qualifi- 
cations of pre-emptors, were actual settlers, and had made payment, and the 
proceedings in the land-offlce were regular on their face, and f ree from collu- 
sion between the purchaser and the parties entering, a decree would be en- 
tered dismissing the bill. 

In Equity. Action to set aside patent for public lands- 
Hatfon (k Ruggles, for défendant Halsey. 

Harris, Hariia & Vei-million, for défendant Lombard Mortgage Com- 
pany. 

Beewer, J. Fifteen suits hâve been brouglit by the United States to 
set aside the patents to as many différent tracts of land in the couiity of 
Harper, in this state. The grounds alleged in each bill are fraud in ob- 
taining the patent. One party is a défendant in ail the cases. The facts 
in ail are similar, and they may therefore be considered together. The rule 
to be observed, and the amount of proof requisite in cases of this char- 
acter, hâve recently been stated by the suprême court in the MaxwélJ. 
Land-Grant Gase, 121 U. S. 325, 7 Sup. Ct. Rep. 1015, as foUows: 

"We tbink the gênerai doctrine to be that when, in a court of equity, it is 
proposed to set aside, to annal, or correct a written instrument for fraud or 
mistake in the exécution of the instrument itself, the testimony on which this 
ia done must be clear, unequivocal, and convincing, and that it cannot be done 
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iipon a bare prépondérance of évidence which leaves the issue in doubt. If 
the proposition, as thus laid down in the cases cited, is sound in regard to the 
ordinary contracts of private individuals, bow much more should it be ob- 
served where the alteinpt is to annul the grants, the patents, and other solemn 
évidences of title emanating from the government of the United States under 
its oflacial seal. In this class of cases, the respect due to a patent, the pre- 
sumptions that ail the preceding steps required by the law had been observed 
before its issue, the immense importance and necessityof the stabilityof titles 
dépendent upon thèse officiai instruments, demand that the effort to set them 
aside, to annul them, or to correct mistalses in them, should only be success- 
f ul when the allégations in which this is attempted are clearly stated and f ully 
sustained by proof." 

■ Wilh that exposition of the law as my guide, I pass to the considéra- 
tion of the facts of thèse cases. The final receipts in ail thèse cases were 
issued in the fall of 1882, and the lands were the same season purchased 
by the défendant M. H. Halsey. The proceedings in the land-office were 
regular on their face, and the parties entering the land, the subséquent 
patehteeSj were real parties, and not fictitious persons as in the Moffat 
CSatse; and now, before going further into the détails, I am met with this 
question: Must the entry hâve been made subject to the provisions of 
the gênerai pre-emption laws, and if not, what was requisite to entitle 
the party to it? Thèse lands are a part of the Osage Indian Trust and 
Diminished Reserved Lands which were ceded by the Osage tribe of » .i- 
dians to the government by the treaty of January 21, 1867, (14 " S. 
St. at Large, 687,) and, as provided in said treaty, were "to be cm m . 
trust for said Indians, and to be surveyed and sold for their benofit by 
the seeretary of the interior." On April 10, 1869, by joint resolution of 
congress, that body provided for the sale of thèse lands, to "any bonafide 
settler residing upon any porii.Pi, i^iereof." This act was re-enac*'ed on 
July 15, 1870, with some slight changes. In Fosterv. Brost, 11 Kan. 
350, the construction of this act came before the suprême court of that 
state, and it was there held that the claimant's right to piirchase was not 
determined by the gênerai pre-emption law, but rested upon this aoi. 
I was a member of that court at that time, and took part in tliis decis- 
ioUi Two or three subséquent acts were passed by congress which do 
not ■ quire notice, for on the twenty-eighth day of May, 1880, an act 
was passed which seems to me controîs in the matter. The first section 
makes provision for then residing settlera. The second reads as follows: 

"That ail the said Indian lands remaining unsold and unappropriated, ind 
not embraced in the claims provided for in section oneof this act, shall be sub- 
ject to disposai to actual settlers only, having tlie qualifications of pre-euiptors. 
Such settler shall make due application to the register, with proof of settle- 
ment and qualifications as aforesaid, and upon payment shall be perniitied to 
enter," etc. 

Ail that is required of the applicant is that he shall bave the qualifi- 
cations of a pre-emptor, that he shall be an actual settler, and that he 
shall ma;ke payment. As the government held thèse lands under a trust 
to couvert them into cash, its primary object was, of course, to realize 
as Boon and as much as possible, and not, as in respect to public lands 
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generally, to hâve them occupied and improved; so ît mîght properly 
ignore the questions of improvement or length of occupation. The trust 
was fulfilled when the money was obtained. The land department has 
recently placed the same construction upon this matter. See the letter 
of acting Secretary Muldrow to Coramissioner Sparks, of date April 26, 
1887, âpproved by the acting secretary, and published in Copp's Land- 
Owner of June 1, 1887,, on page 58. Now, there is no dispute thatthe 
monéy was paid, — $200 for each quarter section, — and it is abundantly 
shown that défendant Halsey purchased from each party entering his 
separate tract, paying him $500 therefor. There is not a scintilla of tes- 
timony to show that thèse entries were made through any collusion or 
by yirtue of any agreement between Halsey and the parties entering. 
Therç is not a particle of testimony that shows that any on0 of thèse 
parties entering did not hâve the qualifications of a pre-emptor, except, 
perhaps, as to one party. As to hiia there is testimony, if compétent, 
thajt his father said that he was but 17 years of âge, and the opinion of 
■onls: witness that he did not look olderthan that. On the other hand, 
therfe 18 testimony that he appeared to be a man of âge, and his own affi- 
davituttached to his application. With respect to some of the parties 
entesing, there is afiirmative and clear testimony that they did réside 
upoftthelands; with respect to others, the testimony is very unsatisfac- 
tory. So far as the five parties of the name of Snyder are concerned, 
evidently, they made some improvements with a viewto résidence, and 
resided upon the lands at différent times, though not continuously. As 
to the other eight, the improvements Were insignificant, and in some 
cases it is doubtful whether there were any, and it is not affirmatively 
shown that they ever actually^ — «some of them at ieast — resided on their 
tracts. , If six months' continuons résidence was requisite, I should hâve 
no, doubt that the govëmment had clearly shown a lack of such résidence; 
but whenit comes to the question whether they ever did for a short time 
actually-make a résidence, I think in most of the cases the government 
has failed to prove the négative. After the purçhase price had been 
paid, and the receipts issued and conveyances made by the parties en- 
tering to Halsey, it appears that some question arose as to the validity 
of thèse entries. A hearingwasordared beforetheland-office at Wichita, 
but the hearing was postponed indefinitely; and thereupon Mr. Halsey 
wentto Washington, and applied for a hearing before the commissioner 
of thç land-office, which was granted. and upon such hearing the entries 
were sustained, and patents thereafter issued. Not one of the parties 
who made the several entries has been found, or his testimony procured. 
The tèstlmôîiy of the government ia mainly that of witnesses to the effect 
that thèse various parties, during the -summer and fall of 1882, were gen- 
erally about the town of Harper, or employed in the Indian Territory, 
from whiçh it is inferred that they never established any résidence upon 
thèse lands; and, as to some of the parties, the testimony points strongly 
in that 'direction; but when I take into considération the trust under 
which the government held thèse lands, the spirit of.this act of 1880, 
the fact of the actual payment, the évidence of no collusion or conspiracy 
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between Halsey and the parties entering, it seems to me that I cannot, 
within the rule laid down by the suprême court as quoted above, hold 
that the government has clearly and satisfactorily shown that it was de- 
frauded in thèse entries. It is unnecessary, therefore, to inquire as 
to the right of subséquent parties purchasing from Halsey, or holding 
mortgages placed upon the lands for Halsey, being enlitled to a decree 
in his favor. Theyare also proteeted. With the failure of the principal 
attack, the collatéral assaults also fail. A decree will be entered in each 
case dismissing the bill. 



The Alaska. 

Van Pelt and others v. The Alaska. 

(OireuU Court, 8. D. New York. 1887.) 

1. CoLLisioiî— Takutg Pilot on Boakd— Duty of Steamer. 

When a pilot is to be taken on board a steamer at séa, it îs the duty of the 
steamer, ■when she gets sufflciently near the pilot-boat, to permit the latter to 
andertake the immédiate maneuvers neoessary to approach the steamer, to 
stop her own headway, and leave the exécution of thèse maneuvers and the 
subséquent détails of transferring the pilot to the judgment of the nilot-boat. 

2. Same— Taking fiLOT ON BoARD— Evidence. 

là a suit to recover damages caused by the sinking of a pilot-boat by a 
steamer duriug maneuvers incident to the transfer of the pilot, the évidence 
of experts is admissible to show the usage of navigation under the circum- 
stances of the occasion. 

8. Sambi— Action pok — Lâches— Death of Witnessbs. 

: Eleven montha after the pilot-boat had been sunk by collision with a 
steamer at sea, a libel was flled to recover damages. In the interval between 
the collision and the filing of the libel the steamer had passed into the pos- 
session of a third party, who had no notice of the collision at the time he ac- 
quired title. Helà, that the libelants were not guilty of lâches, as their most 
important witnesses, the crew of the sunken vessel, had nerished with her 

4. Nbgiigbncb— Action for Death— Admiraltt. 

No suit-in admiralty, in the courts of the United States, can be maintained, 
under the gênerai maritime law, to recover damages for the death of a human 
being on the high seas through négligence. 

în Admiralty. Libel for damages. 
James Parker, for libelants. 
George B. Adanis, for claimants. 

Wallace, J. This libel was filed to recover damages for the loss of 
the pilotrboat Columbia, and the peraonal efifects of her crew, in consé- 
quence of a collision of the steamer Alaska on the night of December 2, 
1883, by which the pilot-boat was sunk, and ail the men on board were 
drowned. A supplemental libel was filéd to recover damages for the 
death of the persons lost, on behalf of their respective widpws. Thedis- 
trict court condemned the steamer for one-half the damages for the loss 
of the pilot-boat, her furniture, etc., and the effects of the crew; and 
dismissed the supplemental libel âled by the widows of the deceased sea- 
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men. Both parties hâve appealed to this court. Further proofs hâve 
been taken bj' both parties upon this appeal; but the iiew testimony is 
principally that of expert witnesses upon matters of usage and opinion, 
and does not contribute much new light upon the merits of the contro- 
versy. 

The following facts are found upon the «évidence: 

The niglit was dark, but not tliick, good toi seeing lights, but not for cal- 
culating distances; the wind was blowing d, gale from the north-west, and 
the sea was rough. When about 12 miles scnith-east from Fire Island Light, 
the A-laska, then heading about west by north, observed the iiash light of the 
pilot-boat bearing about south-west; at that time there were three ofHcers 
including the master upon the bridge of the steamer, and two look-outs, the 
latter being stationed there because of the heavy sea which broke on the star- 
board bow of thesteam-ship; the steamer answered the flash light of the pilot- 
boat by burning a blue light, and starboarded her helm to approach the pilot- 
boat, going at a speed of about 14 knots an hour, on a course west by south 
one-half south for 12 minutes; at 11:52 her engines were slowed, and she pro- 
ceeded at haif speed, at the rateof about 8 knots an hour. The pilot-boat 
shaped her course to the northward aud eastward, gradually hauling to the 
westward to intercept the steamer. After the steamer starboarded her helm 
the: pilot-boat bore two points ofiE her port bow, and the master ordered the 
man at the wheel to keep the pilot-boat at that bearing; and, as the pilot-boat 
bore to the westward, the steamer's course was aecordingly gradually changed 
somewhat to the northward; and at 11:57 her speed was slackened from half 
speed to slow, The steamer proceeded at slow speed, going at the rate of about 
four knots an hour for nine minutes, when at 12: 06 her engines were stopped, 
and she was then heading to the west one-half south, and the pilot-boat's light 
bore about south-west by west one-half west. At this time the master of the 
steamer supposed the vessels had approached sufllciently near to enable the 
pilot-boùt to run down and maneuver to dispatch her yawl, and in order to 
hold the steamer against the wind, he kept her somewhat uader a port helm. 
In the mean time the gangway had been manned, and a light hung at that 
place on the port side of the steamer to indicate where the pilot would be re- 
cel ved. When the steamer's engines had been stopped two minutes, the maat 
head-light of the pilot-boat was observed to close in rapidly on the steamer, 
as though the pilot-boat had hauled to windward to cross the steamer's bow, 
and had come up into the wind; those in charge of the steamer deemed a col- 
lision imminent, and the steamer's engines were put full speed astern im- 
mediately. The vessels came into collision; the pilot-boat drifted along the 
starboard quarter of the steamer, and went down forward of the bridge; the 
capsized yawl of the pilot-boat, with two or three men clinging to it, crying 
for help, passed along the port side of the steamer, and went down. The en- 
gines were kept at full speed astern for three minutes, and were then stopped. 
Every exertion was made by the steamer to rescue the crew of the pilot-boat, 
but without avail, aud ail the members perished. 

The speed of the pilot-boat while approaching the steamer was seven or 
eight knots, and she was about four knots from the place of collision at the 
time the steamer starboarded her helm to approach her. At the time the 
steamer stopped her engines the pilot-boat and the steamer were less than half 
a mile apart, and were less than a quarter of a mile distant from the place of 
collision. It was the purpose of those in charge of the pilot-boat to approach 
across the bows of the steamer, and when ahead to lufE and launch her yawl, 
in order to let the yawl pass along the port side of the steamer, in the lee, 
while she herself would pass around to the windward by the steamer's steru, 
and pick up the yawl after the pilot had been put on board. This maneuver 
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could hâve been safely accomplished if she had been able to launch her yawl 
at a sufflcient distance ahead oï the steamer; but such an attempfc was'hazard- 
ous, unless the steamer was practically at a dead stop and aiso unless the 
pilot-boat had sufiScient room ahead of the steamer to lufif in the wind to 
launch the yawl when fuUy 500 feet away; and If she had any less room un- 
der the circumstances of the night in question, or if the steamer was under 
lieadway, the attempt involved grave risk, and was unjustiflable. The 
pilot-boat either mistook the distance away of the steamer, or supposed the 
steamer's headway to be practically stopped, and, crossing the steamer's 
bow, lufÊed when within 500 feet, and, probably, considerably less than that 
distance of the steamer. There were but four seamen on the pilot-boat- 
and a cook, and usually flve men are detalled from the crew of a pilot-boat 
to assist in launching a yawl, although sometimes three, and even two men, 
are sufflcient. Some misadventure attended the attempt to launch the yawl, 
and in the conséquent confusion and excitement the contrbl of the pilot-boat 
was lost, and before it could be regained she drifted rapidly before tbe force 
of the wind, towards and a,gainst the steamer's stem. Thè vessels came to- 
gether in about three minutes after the steamer had stopped herengines, 
that is, about a minute after the order to reverse at f ull speed had been given, 
and when the vessels came together the steam«r's headway had nq|i been ma- 
terially lessened below a speed of two knots an hour. 

Àt the tipae of the collision, Mr. S. B. Gùion was the owner pf the steamer, 
and hc continued to be sUCh owner until the eleventh day of Ôctober, 1884, , 
when he transf erred her to the présent claimant. The libel was not flled un- 
til more than 11 months after the day of the collision, and the steamer in the 
mean time had made 10 trips between the ports of New York and liiverpool. 
The présent claimant held a mortgage on tlie steamer for £96,311, which had 
originally been £108,811. At the time of the transfer from Guion the claim- 
ant took the steamer at the price of £120,000, paying to Guion in money the 
différence between that amount and the amount of the mortgage. He had no 
notice or information of the collision between the steamer and the pilot-boat, 
until after he had acquired his title. The report of the commissioner in the 
district court as to the damages sustained by the libelant, ia adopted as a cor- 
rect statement of the amount. 

Thèse conclusions of fact bave been reached after an anxious consid- 
ération of tbe testimony. If tbey are erroneous, tbey are the resuit of 
a painstaking effort to reconcile the testimony of the witnesses to the rea- 
sonable probabilities of the case; and as tbey niust be accepted as final 
for the purposes of an appeal, no useful purpose will be served by an ex- 
tended review of the évidence, or by giving the process of reasoning which 
has led to them. 

Aside from tbe testimony to show what measures and maneuvers are 
çustomarily adopted, and what is safe and proper navigation on the part 
of each vessel under circumstances like those preceding the collision, the 
évidence for the libelants consists of the testimony of two witnesses, pas- 
sengers on the steamer, who saw the closing scènes of the tragedy, and 
such corroborative testimony as was elicited from the witnesses for tbe 
claimant, upon cross-examination, who were, principally, theofl&cers and 
seamen of the steamer. Thèse two witnesses knew that a pilot was about 
to be taken on board, and that the steamer's headway had been slowed 
down for that purpose; but tbey had paid no attention to the détails of 
the matter. They were called for the purpose of showing the steamer's 
apparent rate of speed after the first jar of the collision between the ves- 
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sels ha4 beén noticed by them. iTiey both went immédiately to the 
pçrt side of the steamer, and saw thef yawl with the men clinging to it 
pasa along the port side towards the stern, until it disappeared from their 
vision. Both of thém make the steamer's rate of speed, as estimated in 
part froin the apparent rapidity with which the yawl passed astern, about 
seven knots àïi hour. They are both intelligent and candid witnesses, 
andj for landsmen, seem exceptionally qualified to give a reliable esti- 
mate. But with the wind and the rough sea, even on the lee side of the 
steamer, their very short opportunity for observation, the excitement of 
the moment, the difficulty to the inexperienced of making a correct es- 
timateof a vessel's speed under ordinary circumstances, the liability to 
error is very great; and' an allowance must be made, also, for the ten- 
dency of thé wihd to carry the yawl astern and away . Any such rate of 
speed would hâve been utterly incpnsistent with the object which those 
in coramand of the steamer were anxibus to accomplish without a mis- 
chance whioh might entail considérable delay, tosay nothing of accom- 
plishing it without endangering life. Such a rate of speed présupposes 
a much higher rate of speed wh^n thé steamer's engines were at half 
speed, and ait slow, than can be accepted as true upon any fair view of 

' the testimony. Mr. Roberts, the third ofBcer, thinks that the steamer 
while running with her engines. stopped was under a headway of two and 
one-half to three knots an hour. With this exception the testimony of 
ail the ofScére and mèn upon the steamer is to the effect that she was 
under a h'eàdway not rnuch, if any, exceeding half a knot. Without 
adyertîng to the collatéral facts elicited from thèse witnesses tending to 
impugnihe estimate of half a, knot an hour, it is significant that it was 
necessary to keep the steamer at fuU speed astern three minutes, in order 
to overcome h«r headway, and this circumstance, together with the in- 
stant appréhension of collision entertained by her oiBcers when they saw 
the pilot-boat shape her course across the steamer's bows, are very incon- 
sistent with ffie' probability that the steamer was practically under no 
heàdway at the time. 

, Thosë in charge of the steamer supposed the pilo1>boat would ap- 
proach on the port side of the steamer, and there launch the yawl, so as 
to' get the benèfit of the steamer's lee. It is not strange that they in- 
diliged this supposition in view of the character of the night, the rough 
sea, and the force of the gale. The origin of the collision is, undoubt- 
edly, to be traced to their misapprehension of the contemplated ma- 
neuvers of the pilot-boat. They assumed that when the vessels should 
approach sufficiently close to each other the pilot-boat would maneuver 
so as to launch her yawl in the lee of the steamer, and did not antici- 

'^ate, as they shbuld hâve done, that she might prefer to launch her yawl 
in front of tljé Steam.er; and acting upon this arbitrary assumption, and 
disregarding'the considération that the pilot-boat had the option to ma- 
neuver as ^hosé' in charge of her might think best, the steamer was per- 
mitted to dra,w too ùear the pUèt-boat before her engines were stopped. 
Consequently héi? headway was not sufficiently checked to allow the 
pilot-boat tb tbaké her intended maneuver, except at an unnecessary 

'hazàrd. Sèvetal experts of large expérience, mastèrs of oceàn steam- 
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ships, approve the conduct of those in charge of the steamer, and state 
that Captain Murray's judgment that the pilot-boat would not attempt to 
launch her yawl in front of the steamer's bows on such a night was a 
judicious one. Nevertheless it cannot be doubted, upon the expert tes- 
timony, that the pilot-boat adopted a customary maneuver, although, 
under the circumstances, it was one attended by more than ordinary 
risk. Those in charge of the steamer committed the error of substitut- 
ing their bwn judgment of what the pilot-boat would probably do, in 
place of the duty of so governing the movements of the steamer as to 
permit the pilot-boat to sélect and exécute her own maneuvers. The er- 
ror is extenuated by many considérations; but it was nevertheless a 
fault, as distinguished from a mère mistake in judgment. 

After signais hâve been exchanged between a steamer and a pilot-boat, 
which signify an invitation to the pilot to corne on board the steanier, 
the obvious duty of the steamer is to assist the pilot-boat in placing the 
pilot on board. If the steamer is a considérable distance off, it is to be 
assumed that she will alter her course, beat down towards the pilot-boat, 
and slow her speed; and when she gets within a reasonable distance to 
permit the pilot-boat to undertake the immédiate maneuvers necessp.ry 
to approach the steamer, to ^^ave the exécution of thèse measures, and 
the subséquent détails of transferring the pilot, to the judgment of the 
pilot-boat; and this involves stopping her owp headway. It has been 
held in this circuit that the steam-ship has the right to corne close to 
the pilot-boat, and to believe that the pilot-boat .wUl draw near to her, 
and to assume that one of that active class of vessels will co-pperate with 
her in the effort to bring the vessels close to each other in safety. The 
Wisconm., 23 Fed. Rep. 831, affirmed upon appeal, 25 Fed. Rep. 283. 
iProper co-operation between the, vessels necessarily implies a duty on the 
part of the steamer to make the necessary maneuvers to afford a lee for 
the yawl, to reach the plajce where the pilot isto be received, and to 
stop her headway in due seasop, and;tp the extent necessary to permit 
the pilot-boat to sélect a suitable place for launching her yawl, and for 
theyawl to come along-side and transfer the pilot without unnecessary 
, risk. No peremptory or précise rule exists, which defineshow the duty 
of mutual co-operation is to be falfiUed. The conduct of both vessels is 
tp be governed by the exercise of such care and good judgment, with ref- 
■erence tothe particular circumstances, as would be exercïsedby prudent 
and skillful navigators under like conditions. Whether such care and 
good judgment bave been exercised under the circumstances of a partic- 
ular case, is a question which may dépend upon a usage of navigation, 
and may be ascertained by the opinion of experts. In The City of Wash- 
ington j 92 U. S. 32, évidence of this character was resorted to, and it 
was shown by expert testimony what maneuvers, were adopted by steam- 
ships, and what by pilot-boats, when approaching and transferring a 
pilot; and this was held to be compétent, and the usage proved was ad- 
judged to constitute the rule of navigation in that case. It was said in 
the opinion of the court that a gênerai usage may be proved in respect 
to any disputed question of navigation npt çontrolled by the saUing rules 
prescribed by congress. Such a usage is cogent évidence of what is 
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expédient and prudeïit in a given case, and, therefora, is important in as- 
ceriaining what should oï should not hâve been done uiider the circum- 
stances. Moreover, each vessel bas tbe rigbt to assume tbat tbe other 
"will confornl to the requirements of an established usage, and must gov- 
ern ber ôwii conduct àccordingly. But the existence of such a usage is 
a question offact, and a usage shown bytbe testimonyin one case may 
be disproved in another; and expérience shows tbat, upon questions of 
nautical usage, expert testimony can be produoed of ail sbades and con- 
trariety of opinion. 

As bas been stated, the testimony in the présent case shows tbat the 
maneuver adopted by the pilot-boat was a ôustomary one, althougb it 
was one bardly to be éxpècted under the circumstances of tbe occasion. 
Tbe Steamer cannot be eXonerated. She neglected to do what ber duty 
required, tbat is to stop iri due season, and permit tbe pilot-boat to sélect 
ber oWnmethod and course in approaching tolaunch heryawland send 
ït'to thè steamer, after the vèssels were sufRciently near to enable the pilot- 
boat to lindertake the active responsibility of the enterprise. 

Having found tbat the pilot-boat undertook the maneuver which ended 
so disa^rously, without knowing tbat tbe beadway of the steamer was 
stoppèd, and when she did not bave sufficient room in front of the 
steamer to exécute it prudently , it foUows tbat she was also guilty of fault. 
The disaSter cannot be attributed solely to the fault of one of the vessels. 
Thé çâse is not one where the négligence of either was remote or immaterial. 

The claimants cannot reasonably invoke the doctrine of lâches to de- 
feàt the suit. As was held in The Key City, 14 "\ValI. 660, no arbitrary 
or fixed pèriod of time in delaying tbe assertion of a maritime lien has 
been, or will be, established as an inflexible rule, but the delay which 
will defeat such a suit must in every case dépend on tbe peculiar équi- 
table circumstances of tbat caSe. Admiralty dénies the privilège of en- 
fcrcihg the lien which bas. been suSered to lie dormant, without excuse, 
until the rights of innocent tbird persons would be prejudiced if it should 
be recognized. Hère, the circumstance tbat those wbo, it may be as- 
sumed, would bave been the most important witnesses for tbe libelants, 
perisbed in the collision, is a sufiicient excuse for tbe delay of 11 months, 
which intervened between tbe time of the collision and the filing of the 
iibel. Indeçd, when the suit was brought, and until the time of the 
trial in the district court, the cause of the libelants seemed almost hope- 
less. Tbe testimony of the two passengers was the fragile prop of their 
case. Ordinary prudence justified their hésitation during the period 
which elapsed, before incurring tbe expense and burden of asserting a 
cla,im SG precariously fortified. • 

Since the décision in The Harrisburg, 119 U. S. 199, 7 Sup. Ct. Rep, 
140, it must be accépted as settled that a suit in admiralty cannot be 
maintained in the courts ôf tbe United States, to recover damages for 
the deatb of a buman being on bigh seas by négligence, under the gên- 
erai maritime law. The SUpplemental libeï was therefore properly dis- 
missed by tbe district court. 

There will be àccordingly a decree for the libelants, dividing the loss 
atid'the'costs of the district court and this court. 
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Nelson v. Hennessey and another. 

(Circuit Court, B. Minnesota. December 15, 1887.) 

Remotal of Causes— Citizenship—Pahtieb. 

In an action for damages for the death ofplaintîfE' s intestate, caused by the 
falling of a building, the owner of the bailding, a résident of another state, 
and the tenant in occupation a résident of the state where action was brought 
were joined as parties défendant. The complaint did not show that the ten- 
ant was in any way responsible for the unsafe condition of the building, or 
that he was bound to put the building in good condition, but alleged merely 
that he was the tenant in occupation. Held, that the tenant was improperly 
joined as a défendant, and such joinder could not operate to defeat a non- 
resident défendant' s right pf remoyal from the state court to the fédéral court. 

On Motion to Remand. 

Otto J. Nelson, as àdministrator, brought action for damages for the 
death of his intestate, caused by the falling of a building, making David 
J. Hennessey, the owner of the building, and Johnson, the tenant in oc- 
cupation, défendants. Hennessey was a résident of another state, and 
on that ground secured a removal to the fédéral court. Plaintiff thèn 
moved to remand, as only one of the défendants was a résident of another- 
state, and the action was for a joint tort. 

BerryMl & Davidson, for plaintiff. 

Lawler & Dermmt, for défendants. 

Brewee, j. This is a motion to remand. The complaint charges 
the death of the plaintiff 's intestate through the négligence of the défend- 
ants, and seeks to recover therefor. There are two défendants, Hennes- 
sey and Johnson. Hennessey, by reason of différence of citizenship, 
would be entitled to a removal. Johnson, being a citizen of the same 
state with the plaintiff, would not. It is claimed that this is an action 
for a joint tort, and therefore, unless both défendants hâve a right of re- 
moval, this court cannot take jurisdiction, and the case must be re- 
manded. This is undoubtedly true if the complaint discloses a joint 
tort. But it is also true that, where there bas been a tort committed by 
one party, the plaintiff cannot join another and merely nominal party, 
as défendant, so as to prevent a removal to which the real défendant is 
entitled. Now, this complaint charges that the défendant Hennessey 
was the owner of a building; that it was unsafe, the foundation insecure; 
that its condition was known to Hennessey; and that, by reason of its 
falling, plaintiff's intestate was injured and kiUed. There thus appears 
a cause of action against this défendant, through whose négligence the 
injury was occasioned. Then, as to the défendant Johnson, it simply 
allèges that he was a tenant in occupation of the building. It nowhere 
appears that the building was safe and secure when Johnson leased it, 
and that, through his négligence, it became insecure and unsafe, and 
there is no allégation that the tenant was under any contract or other ob- 
■ ligàtion to repair the building or make it secure,— nothing but the sim- 
ple fact that Johnson was the tenant and in occupation. Now, atehant 
v.33F.no.3— 8 
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takes a building as he finds it, and if he préserves it in the same condi- 
tion in which he received it, he is not liable for any injury which résulta 
alone from such condition. He must be guilty of some wrong, either 
of négligence, causing the insecurfty and instability, or of disregard of 
some contract obligation to put it in repair and good condition. Clearly, 
80 far as is disclosed, he was under no responsibility for the injury. He 
was therefore improperly joined. The only real party is the owner of 
the building, and as he is a citizen of another state, he is entitled to a 
jremoval to this court. 

Motion to remand overruled. 



Shobt V. Chicago, M. <fe St. P. Rr. 
(Cirouit Court, JD. Minnaota. December 16, 1887.) 

1. Rehotai^ of Causes— Aot op March 8, 1887— Locau Pbbjudicb. 

Act of congress of March S, 1887, § 3, provides that, in gaits in the itata 
courts, Where the défendant is a citizen of another state, he may hâve the 
cause removed to the circuit court of the United States if it shall be made to 
appear to the circuit court that from préjudice or local influence he cannot 
obtain justice in the âtate court. SeCd that, under this section, a mère for- 
mal afiSaavit by the défendant that he believes that he ca&not obtain justice 
because of préjudice or local influence is not sufflcient; but the factthat such 
préjudice or local influence exists must be shown to the circuit by oral testi- 
mony or by affldavit. 

t. Samb. 

The affldavit showing local préjudice and influence as a ground for the re- 
moval of causes from tlie state to the fédéral courts, under the provisions of 
act of congress of March 8, 1887, may be filed in the state court, and a cer- 
tifled copy thereof sent up to the circuit court. 

S. Samb. 

The provisions of the act of congress 1867, relatihg to the removal of causes 
from thé staté to the fédéral courts on the ground of préjudice and local in- 
fluence,' wère repealed by the provisions of the act Or Congress of March 8, 
1887, even though express words of repeal were not used; 

■4. Courts— Act of March 8, 1881— Suit Against Citizen of Anothbr Statb. 
Under the provisions of act of congress of March 8, 1887, an action may be 
maintained in the circuit court of the United States against a citizen of an- 
other state. 

On Motion to Remand. 

The plaintiff, Allen M. Short, brought action against the défendant 
Tailroad company, in the state court. The défendant served an orderof 
removal to the circuit court of the United States, whereupon the plaintiff 
moves to remand to the state courts, upon the ground that the affidavit 
upon which the order of removal was based was insufficient. 

WUson, & Bowers, for plaintiff. 

W, H. Nonris and Flandrau, Squares & (Mcheon, for défendant. 

Breweb, J. This is a motion to remand. The action waa brought 
by a citizen of Minnesota against this railroad corporation, which is a 
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citizen of the state of Wisconsin. It is an attempt at removal under the 
act of 1887, on the ground of local préjudice, it being too late for a re- 
moval on the ground of différence of citizenship. One ground of the mo- 
tion to remand is that this court cannot take original jurisdiction of an 
action by a citizen of this state against a citizen of another state, and 
therefore, if it cannot take original jurisdiction of such an action, it can- 
not by removal acquire jurisdiction. I had occasion to examine that 
question in the state of Nebraska, and I there came to the conclusion that 
that proposition cannot be sustained. I think an action can be main- 
tained in this court against a citizen of another state. I am aware that 
there is a décision in the circuit court of Califomia to the contrary. 
FiELD, Sawyer, and Sabin, JJ., County of Yuba v. Mining Cb., 32 Fed. 
Eep. 183. I shall not discuss that question at length, from the factthat 
my Brother Shiras, in the Northern district of lowa, has written an opin- 
ion upon this point, and I will say that his opinion expresses my con- 
clusions with respect to that matter. Falea v. Eailway Co. , 32 Fed. Hep. 
673. 

The otherquestion is this: An aflEidavit is filed for removal, in which 
the affiant states that he has reason to believe, and does believe, that by 
reason of préjudice and local influence he will not be able to obtain 
justice in that forum. In other words, an affidavit is made by the of- 
ficers of the corporation in the form prescribed by the act of 1867. 
That act reads thus: "When a suit is between a citizen of the state in 
which it is brought and a citizen of another state, it may be so removed 
on the pétition of the latter, whéther he be plaintiff or défendant, filed 
at any time before the trial or final hearing of the suit, if, before or at 
the time of the filing said pétition, he makes and files in said court an 
affidavit stating tha,t he has reason to believe and does believe that, from 
préjudice or local influence, he will not be able to obtain justice in said 
state court." By that act the removal was granted upon the filing of that 
affidavit, if in the form prescribed. The removal was absolute, and the 
actual existence of préjudice or local influence was not a matter for in- 
quiry. In other words, congress cast the burden upon the conscience 
of the party, and said if he was willing to make an affidavit that he be- 
lieved and had reason to believe that, from préjudice or local influence, 
he could not obtain justice in the state court, then he should hâve a re- 
moval to the fédéral court. Nowhere was it left to be determined as to 
whether or not such préjudice or influence did exist. But whenever any 
party litigant in the state court, with the proper citizenship existing, 
felt that he could not obtain justice in the state court, and was willing 
10 express that fact in an affidavit, the right of removal went beyond the 
power of challenge. The act pf 1887 is a complète reversai of that the- 
ory. I am aware that Judge Dp:ady, of Oregon, in the case of Fisk v. 
Henarie, 32 Fed. Rep. 417, has held that this portion of the act with 
respect to the filing of the affidavit is still in force; but I think he is 
mistaken. The thought which underlies the matter of préjudice and 
.local influence to-day, and that underlying the act of 1867, are entirely 
différent. While this act of 1867 is not in terms repealed, yet it is famil- 
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iar lawthat when a la ter act covera the same ground, and is obviously îii- 
tended by the législature to be its expressed vvill upon the whole subject- 
matter involved therein, then, although there be no terms of repeal, and 
although there may be some provisions in the earlier not absolutely in- 
consistent with those of the later act, yet the whole of the earlier act is 
repealedi To my mind, it is obvions that the législation of 1887 with 
respect to préjudice and local influence was intended to supersede en- 
tirely the act of 1867, and to plant the matter upon a new basis, and 
planting it upon a new basis, to let the act of 1887 take the place of that 
of 1867. Let us see what the act of 1887 says upon that subject: 

"Where a suit is now pending, or may be hereafter brought, in any state 
court, in which there is a controvérsy between a citizen of another state, any 
défendant, being such citizen of another state, may remove such suit into the 
circuit court of the United States for the proper district, at any time before 
the trial thereof, when it shall be made to appear to said circuit court that, 
from préjudice or local influence, he will not be able to obtain justice in said 
state court. " 

In other words, before a removal can be had on the ground of préju- 
dice or local influence, there must be shown to the circuit court of the 
United States the existence of such préjudice or local influence. It is 
not given to the patty upon his conscience to say he believes, or has 
reason to believe, that such préjudice exists, and thereby become enti- 
tled to a removal; but there is a question of fact which the circuit court 
must détermine, and it cannot order the removal until it appears that 
such préjudice or local influence exists. Now, how can that fact be 
made to appear? How can any fact be made to appear? Either by 
oral testimony or afiidavits. The aiBdavits in this case do not allège 
the fact. Counsel for plaintifif insists that an afBdavit, in form, simply 
saying that there does exist préjudice or local influence so as to prevent 
a fair trial, is not sufEcient; that that is a fact which cannot be testified 
to in a gênerai way; that the affidavits must show a séries of isolated 
and separate facts, from which, taken together, the court can see that 
such local préjudice does exist. In that proposition I am inclined to 
hold against him, so far as the first showing is made. It is not, however, 
necessary positively to décide that question now. If the question were 
presented, I should be inclined to hold that an affidavit, alleging inplain 
and unequivocal terms that such local préjudice does exist, and that a 
fair trial cannot be had, would entitle the party to a removal. I think, 
however, that that fact, like any other fact, may be challenged. After 
the affidavit has been presented, and a removal ordered, the party op- 
posing it may come in and traverse that allégation of préjudice, the 
same as any other averment of fact. And this need not be done by plea 
of abatement. No particular form of procédure is prescribed. The rule 
ha,3 obtained, as is proper, that where a pétition for removal is. filed on 
the ground of citizenship, the truth of its allégations should be chal- 
lenged by a plea of abatement. But, under the local préjudice clause, 
no pétition need be filed. AU that is required is that it shall be made to 
appear to the circuit court that, from préjudice or local influence, the 
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party will not be able to obtain justice in said court. This showing may 
be made by affidavit; and if this constitutes a spécifie averment, while 
it may not be conclusive, it is prima fade évidence of the fact, and throws 
the case into this court, leaving the other party to challenge its truth. 
There being no form, no procédure prescribed, I think the court in any 
particular case may prescribe a mode of procédure, or might lay down 
a gênerai rule applicable to ail cases. Such being the conclusion to 
which I hâve come, both from the argument had hère, and from those 
had elsewhere, it must be held that this aiiidavit is insufficient; it is no 
affidavit at ail. It is a form of affidavit that might be used for the vér- 
ification of a pleading, or other purposes, when authorized by statute; 
but as évidence it is nothing. I shall hâve to sustain the motion to re- 
mand, on the ground that there is no évidence before me from which to 
find the existence of any préjudice or local influence. 

As a question of practice, and out of respect to the state court, I think 
that the affidavit of local influence may be filed in that court, and then 
a certified Copy in this. 



United States ot reL Hoveb t?. Ronan, Sheriflf.* 

(Circuit Court, 8. D. Oeorgia, E. D. November 7, 1887.) 

1. Habeas CoiiPus— Disckbtion op Judge— Constitutionalitt of Liquob Law. 
A saloon keeper, wbo had made no attempt to comply with the state liquor 
law, pleaded guilty when arraigned under an indictment charging him with 
having sold liquor without the license required by the statute. He was sen- 
tenced to be imprisoned until the fine imposed was paid. Application was 
made to the United States district judge for a writ of habeas corpus, on the 
ground that the act under which the petitioner was prosecuted was unconsti- 
tutional, because it denied him the equal protection of the laws guarantied by 
Const. U. S. Amend. 14. The particular act in question had never been sus- 
tained by the suprême court of the state. The district judge ref used the writ. 
Held, on appeal, that the granting of the writ rested in the discrétion of the 
district judge, and, the facts showing no abuse of that discrétion, his refusai 
of the writ Bhould be afflrmed. 

-2. Intoxicatikg Liquors— Constitutional Law— Consbnt dp Freeholdbks. 
Code (3a. § 1419. as amended by the act of October 16, 1885, provides that 
no license to retail spirituous liquors shall be granted, exeept in ihœrporated 
cities or iowns, unless with the "written consent of ten of the nearest bonafid» 
résidents, flve of whom shall be f reeholders, " etc. Held, that the exception in 
f avor of Buch towns and cities was not unconstitntional as denying to saloon 
keepers in the counties the equal protection of the laws secured to citizens 
by Const. U. S. Amend. 14.2 

-8. SaMB— CONSTITDTIONAL LAW — LiCBNSE— CONCLUSIVBNBSS OP DECISION. 

Nor is that section of the Code in contravention of the fourteenth amend- 
ment because the décision of the court of county commissioners. and of the 
ordinary in counties where no such court exists, ïs made final and conclusiva; 

JAfflrming 30 Fed. Rep. 51. ' « See note on next page. 

Reported by Joseph P. Homor, Eaq., of the New Orléans bar. 
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it being within the power of the atate to authorize the issuing of licenses to 
sell intoxicating liquors, and to détermine the conditions upon which the per- 
son to whom, and by what officiais, the licenses may be granted.^ 

Appeal from District Court. On habeas corpus. 

Charles N. West, for petitioner. 

H. 0. Dvèignon, Dist. Atty., for the Sheriff. 

Paedee, J. Section 1419 of the Code of Georgia, as amended by act 
of the législature approved October 16, 1885, (see Public Acts, Sess. 
1884-85, pp. 59, 60,) provides as follows: 

"Persona, before obtaining license to retail ^pirituous liquors, or sell the 
same in any quantity less than one gallon, must apply to the ordinary of the 
county, or to the county coramissioners of i;he county where such courts exist, 
in which they désire to retail or sell in any quantity leSs than one gallon, who 
hâve power to grant or refuse such application. Before any license shall be 
^ranted, the applicant shall présent to the ordinary the written consent of ten 
of the nearest honajide résidents, flve of whom shall be freeholders owning 
land, irrespective of county lines, nearest to the place of business where such 
spirituous liquors are to be sold: provided that this act shall not apply to in- 
corporated towns or cities. "When such application is granted and entered on 
the minutes, the applicant shall exécute a bond, with sufflcieut security, in 
the sum of flve hundred dollars, payable to such ordinary, conditioned to keep 
an orderly house, and to abide faithfully by the oath to be taken by him, 
which bond shall be taken and approved by the ordinary, flled iii his office, 
and recorded in a book kept for that purpose. Any person aggrieved may 
bring suit ou such bond. Liasses granted in any other way are void. They 
shall also, at the same time, before said ordinary, take and subscribe the fol- 
lowing oath: ' I swear that I will not, duririg the next twelve months, sell, 
barter, give, or furnish spirituous or intoxicating liquors, in any quantity, to 
any minor, either white or colored, without the consent of his or lier parents 
or iguardian, and that I will not allow others to do so for me with my knowl- 
edge or consent, so help me God.' " 

January 6, 1887, the grand jury of the county of Chatham, state of 
Georgia, presented in the superior court of said county the foUowing, to- 
wit: 

"The grand jurors selected, chosen, and sworn for the county of Chatham 
by spécial presentment in the name and behalf of the citizens of Georgia 
charge and accuse L. L. Etover, of the county and state aforesaid, with the 
offense of a misdemeanor. For that the said L. L. Hover, in the county of 
Chatham and state of Georgia aforesaid, on the flrst day of August, in the 
yeàr of our Lord one thousand eight hundred and eighty-six, without license 
from the board ot county commissioners of the county of Chatham, the pro- 
per authority invested by law with power to issue such license, in a certain 
house did sell by retail whisky, without license from said board of county 
commissioners, as aforesaid, contrary to the laws of said state, and the good 
brder, peace, and dignity thereof." 

January 22, 1887, the relator appeared in said superior court, waived 
arraignment, and pleaded guilty. The state accepted the plea of guilty, 

'As to the constitntionality of législation regulating or prohibiting trafflc in in- 
toxicating liquors, see Ex parte Burnside, (Ky.) 6 S.' W. Rep. 276; Ex parte Ken- 
nedy, (Tes.) 3 S. W. Rep. 114, and note, 
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and on Pebruary 12th foUowing the said superior court, on the present- 
ment and plea aforesaid, sentenced the relator as follows, to-wit: 

"That yôu, L. I^. Hover, pay a fine of three hundred dollars, and be dis- 
charged on payment of said fine and costs; but il the said défendant fail to 
pay the said fine and costs, it is ordered that in lieu thereof you be imprisoned 
in the common jail of Chatham county for the spacé of six months." 

The relator refused to pay the said fine, was taken into custody by 
the respondent sherifif, and thereupon petitioned the Honorable Emory 
Speee, judge of the district court of the United States for the Southern 
district of Georgia, for a writ of habeas corpus. In his pétition, after set- 
ting ont the proceedings in the state court, he allèges, as grounds for the 
writ, that at the time specified in the said presentment he resided in said 
county of Chatham, outside of any incorporated town or city, and that 
he was duly authorized by license bearing date January 2, 1886, is- 
sued unto him by authority of the General Laws of the state of Georgia, 
and contînuing in force for the space of one year irom said date, to sell 
whisky by retail in said county; that the said amended article of the 
Code of Georgia under which he was presented and sentenced is void, 
because iii violation of the fourteenth amendment to the constitution of 
the United States. The conflict with the fourteenth amendment is set 
ont in détail as follows: 

"That the said act of October 18, 1885, dénies to ail persons within the ju- 
risdiction of said state the equal protection of its laws, and did deny to peti- 
tioner the eqnal protection of the laws of Georgia, by requiring for your peti- 
tioneir the conisent of the résidents of said state, as à condition précèdent to 
the isstiance to your petitioner of a license to do a business sanctioned as légal 
by the laws of Georgia* and by its license to him; and by requiring for your 
petitioner a license to be granted to him by the arbitrary discrétion of the 
board of county commissioners of said county, after the performance of the 
said condition précèdent in the obtainment of the consent of ten résident per- 
dons; and by requiring from your petitioner the application for a license un- 
der said conditions précèdent, and the granting of a license unto him at the 
said arbitrary discrétion of persons, while expressly relieving the résidents of 
incorporated towns and cities from the burdens, restrictions, duties, pains, and 
penalties applied by said act to your petitioner." 

On filing the pétition for the writ of habeas corpus, the district court 
îieard argument, and thereafter refused the writ, assigning lengthy rea- 
sons appearirig in the record, and reported in 30 Fed. Rep. 51. The 
relator appiiéd for an appeal to the circuit court, and the same wàs 
granted. The matter on appeal bas been submitted by agreement to the 
circuit judge on briefs. 

The cause being heard on appeal from the order of the district court 
jefusing the writ, the question primarily to be considered is whether the 
district court was justified in its order. According to the décision of 
the suprême court in Ex parte Moyall, 117 U. S. 241, 6 Sup. Ct. Rep. 
734, the refusai of the iwrit of habeas corpus in a case like thisis within the 
discrétion of the court, as the petitioner, conceding the law of the case, has 
other remédies for his relief. Unless it appears in this case, therefore, 
that the discrétion of the district court in refusing the writ under the 
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circumstances of the case bas been inconsistent with law and justice, it 
is difficult to see how the relator can be relieved on appeal. The show- 
ing made by the pétition is one where no attempt appears to bave been 
made to comply with the law of the state in any respect, no application 
for license, no consent of hona fide résidents, no bond to keep an orderly 
house tendered, nor any oath taken as to selling liquors to minors, and 
no défense was made before the state court. The particular law of the 
state of Georgia attacked by the petitioner does not appear to bave been 
sustained by the suprême court of Georgia. 

As to the discrétion given by the law to the ordinary or the county 
commissioners to grant or refuse a license, it is conceded that the su- 
prême court of Georgia, under the section (1419) before amendment, held 
that the discrétion could not be reviewed. See Wigginsv. Varner, 67 
Ga. 583. But as to the discrimination between towns and cities on the 
one sida, and the country on the other, it does not ^.ppear that the courts 
of Georgia bave ever been called upon to pronounce. If such discrim- 
ination is in violation of the fourteenth amendment to the constitution 
of the United States, the courts of Georgia are bound to so déclare it; 
and if they fail, the party aggrieved may hâve his writ of error to the 
suprême court of the United States. It would seem then that there can 
be no injustice in leaving the petitioner to prosecute his rights in the 
state courts, and that the action of the district court in refusing the writ 
in this case is sustained by Ex parte Boyall, supra. 

The district court, however, did not base its refusai on any such nar- 
row ground, but attacked the relator's case on its merits, and put in the 
record of appeal its reasons in full. Thèse reasons I hâve carefuUy con- 
sidered, with the authorities cited in support, and in the conclusion 
reached I fuUy concur. The exception of incorporated towns and cities 
from the opération of the law complained of, was doubtless considered 
necessary and proper because of the différence in social and police con- 
ditions existing between town and country, and because of the larger 
powers as to local government usually granted to towns and cities. If 
such exception amounts to discrimination, it cannot be said to deny to 
any person the equal protection of the laws, as the exception affects lo- 
calities, and not persons, and persons similarly situated corne under the 
same rule. See Hayes v. Missouri, 120 U. S. 68, 7 Sup. Ct. Rep. 360. 

On the other ground of complaint, the principles declared by the judges 
in Bartemeyer v. loioa, 18 Wall. 129, fuUy détermine the instant case: 

"The right to sell intoxicating liquors, so far as such a right exists, is not 
one of the rights growiug eut of citizenship of the United States." Justice 

MiLLEE. 

"iSTo one has ever doubted that a législature may prohibit the vendîng of 
articles deemed injurious to the safety of society, provided it does not inter- 
fère with vested rights of property. " Justice 13badley. 

"I hâve no doubt of the power-of the state toregulate the sale of intoxicat- 
ing liquors when such régulation does not amount to the destruction of the 
right of property in them." Justice Field. 

Then there can be no doubt about the power of the state to authorize 
the granting of licenses to seU intoxicating liquors, and to détermine the 



SINGEE MANUf'g CO. V. WRIGHT. 121 

conditions upon which the person to whom, and by what officiais, the 
licenses may be granted. Under a license System, as distinguished from 
a tax System, there must be some authority to détermine upon the fit- 
ness of applicants, and astothecompliance with required conditions; and 
in the matter of selling liquor, there ought to be some authority with 
power to limit the number, and control the location, of the places where 
sales shall be authorized. This power needs to be discretionary, but at 
the same time final and conelusive. In the law attacked, this power is 
vested in the court of county commissioners, and in counties where no 
such court exists, in the ordinary of the county. It can only be said to 
be arbitrary in the sénse that it is not reviewable by any other court. 
It is difficult to see in this any déniai to the relator of the equal protec- 
tion of the laws. 

The Cases of Yick Wo and Wo Lee, 118 U. S. 356, 6 Sup. Ct. Rep. 
1064, are easily distinguished from the case in hand. Yick Wo and Wo 
Lee were Chinamen, appealing against législation directed against, and 
conceded to be in fact and opération a discrimination against, their race, 
and complaining of arbitrary authority which refused them the right to 
pursue a harmless and useful occupation; and they had complied with 
every requisite of the obnoxious law loolçing to the police régulation of 
their business. The relator présents no such case. 

The judgment of the district court is affirmed. 



Singer Manuf'q Co. v. Wright, Compt. Gen.' 
{Oireuii Court, N. D. Qeorgia. May 18, 1887.) 

1. CONSTITUTIONAL LaW— OCCUPATION TAX— COHPOBATIONS. 

Where, by a gênerai tax act of a state, a spécifie tax is assesaed upon "every 
sewing-machine company selling or dealing in sewing-maoliines, by itself or 
its agents, in this state, " such act extends to and embraces ail such companies, 
whether corporations, joint-stock companies, or partnerships, domestic or 
f oreign, and is not violative of that provision of the fédéral constitution which 
déclares that "the citizens of each state are entitled to ail privilèges and im- 
munities of citizens in the several states. " That in point of fact no domestic 
companies are at the time engaged in such business within the state is imma- 
terial, and cannot vary the rule.* 

2. Same — Occupation Tax — Interstate Commbecb. 

Such companies are proper subjects of state taxation, and the assessment 
of a spécifie tax on their business within the state is not a régulation of com- 
merce among the states.* 
8. Same— Occupation Tax— -Oorporations. 

A corporation regularly admitted to transact business within a state is a 
"person within the jurisdiction" of that state, and as such ia entitled to the 
"equal protection of the laws;" but this clause of the fourteenth amendment 
does not forbid a proper classification of corporations for purposes of state 
taxation. 

'Reported by W. A. Wimbish, Esq., of the Atlanta bar. 

•Respecting Interstate commerce in gênerai, see Pearson v. Distillery Co., (lowa,) 34 
H. W. Rep. 1, and note. 
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4. Taxation— Classification of Subjkcts— Unipormitt. 

The législature of a state Is compétent to sélect and classify the subjects of 
taxation within constitution al limitations; and the fact that one Class of busi' 
bess is taxed and another is not, or that différent classes are taxed unequally, 
doesnot aflect the validity and uniformity of the tax.i 

5. Samb— Occupation Tax— Unifohmity. 

The provision of the constitution of Qeorgia that " ail taxation shall be uni- 
form upon the same class of subjects" is not violated by a statute imposing 
a spécifie tax on the business of sewing-machine companies and wholesale 
dealers in sewing-machines, regarded for the purpose of the tax as constitut- 
ing one class, from which tax retail dealers, regarded as constituting another 
class, àreexempted; it being the purpose of the law to tax the business of 
: manufacturer's selling tbeir machines within the state, whether at wholesale 
or retail, as a différent class from ordinary retail dealers.^ 

In Equity. Bill for injunction. 

George Hillyer and Henry HWyer, for complainant. 

AU taxation must be uniform upon the same olass of subjects. Const. 
Ga. art. 7, § 2. Complainant alone of the retail dealers in the state falllng 
under the description "companies, " is taxed under the statute. Classification 
of subjects must be in respect of the business taxed, and not of the persons 
engaged theréin., Davis v. Maçon, 64 Gà. 128; Johnston v. Maçon, 62 Ga. 
645; Cutîify. Albany, 60 Ga. 597; Smith V. Qoldsmith, 63 Ga. 736; Burr 
V. Atlanta, Q^ Ga. 225. And such tax must extend to ail engaged in the par- 
ticular business taxed. Cooley, Tax'n, 169, 170, 214, 215; Bould v. Atlanta, 
65 Ga. 683; Wehher v. Virginia, 103 TJ. S. 344; Guy v, Baltimore, 100 U. S. 
434; Ward v. Maryland, 12 Wall. 418. See, aiso, Welton v. State, 91 U. S. 
275; Tiok Wo v. Hopkins, 118 U. S. 367, 6 Sup. Ct. Eep. 1064. 

Corporations are "persons," within the meaning of the fourteenth amend- 
ment, and a tax law of a state which in its opération discriminâtes against 
them is a déniai as to them of the equal protection of the laws. Santa 
Clara Co. v. Railroad Co., 13 Amer. & Eng. E. Cas. 182, 18 Fed. Eep. 385; 
San Mateo v. Railroad, 8 Amer. & Eng. E. Cas. 1; Santa Clara Co. v. 
Railroad Co., 118 U. 8. 396, 6 Sup. Ct. Eep, 1132; Bureau Co. v. Rail- 
road Co., 44 111. 229; Railway Co. v. Boone Co., M. 240; Law v. People, 87 
m. 385; City of East St. Louis v. Wehrung, 46 111. 392; Marsh v. Clark Co., 
42 Wis. 602; Railroad Co. v. Taylor Co., 52 "Wis. 37, 8 K. W. Eep. 833. 

The state cannot discriminate in favor of individuals. A tax must ex- 
tend to ail of a class, or it will be invalid as to any. Wynne v. Wright, 1 
Dev. & B. 19; Wiggins v. Chicago, 68 111. 372; Wiley v. Palmer, 14 Ala. 627; 
Cowles V. Brittain, 2 Hawks, 204; State v. City Counoil, 10 Eich. Law, 240; 
State V. Pinekney, 10 Eich. Law, 474; Corfleld V. Coryell, 4 Wash. C. C. 
380; Plymouth v. Pettijohn, 4 Dev. 591; Ward v. Morris, 4 Har. & McH. 
340; State v. North, 27 Mo. 464; Topeka v. Gillett, 32 Kan. 434, 4 Pac. Eep. 
800. See, also, Strauder v. West Virginia, 100 U. S. 303 ; Railway v. Humes, 
115 U. S. 512, 6 Sup. Ct. Eep. 110; Lesoington v. McQuillan, 9 Dana, 513; 
Doyle V. Insurance Co., 94 U. 8. 585; Insurance Co. v. Morse, 20 Wall. 445; 
Ducat V. Chicago, 10 Wall. 410. The case at bar is essentially différent from 
Pire Ass'n v. New York, 119 U. S. 110, 7 Sup. Ct. Eep. 108. 

Olifford Anderson, Atty. Gen., for respondént. 

•A law which taxes a class of property separately Is not Hnconstitutîonal if It em- 
braces ail property of that class, and applies to it uniform rules, and taxes it acoording 
to its value. Board of Assessors v. State, (N. J.) 4 Atl. Rep. 578, 8 Atl, Kep. 734. A law 
taxing ail of a class alike, as liquor dealers within flve miles ol a town at one prioe,5md 
liquor dealers at wayside inns at a less price, is not invalid on the ground ol uniiorin- 
ity. Territory v. Co»»<»H. (Ariz.) 16 Pac. Rep. 209. ■ 
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Newman, J. Complainant, a corporation created by the laws of New 
Jersey, files its bill against défendant, and says that it has been for a 
number of years engaged in èelling sewing-machines in this way: Ma- 
chines are shipped from its factory at Elizabeth, New Jersey, to agents 
in différent parts of the world, including the state of Georgia, and are 
sold by, such agents through subagents to persons desiring to use them 
for sewing. It does no wholesale business in Georgia, but deals directly 
with and sells to consumers exclusively. It deals exclusively in Singer 
sewing-machines, needles, findings, and attachments connected there- 
with. It is further alleged in the bill, and an amendment thereto, that 
there are a large number of individuals and ârms engaged in the sale of 
sewing-machines manufactured by other companies, at retail in Georgia, 
not as agents of the companies whose machines they sell, but engaged 
in such business in their own right, and on their own account. They 
send eut agents, as complainant does, and some of them do a large bus- 
in^s. Thèse dealers compete directly with complainant. Complainant 
pays its regular taxes on ail its property, Complainant has in the state 
of Georgia $25,000 worth of property, comprising sewing-machines, 
horses, wagons, outfits, etc., and has outstanding some 2,000 executory 
eontracts. It has been engaged in business in Georgia some 15 years. 
Complainant further says that at its session in 1886 the législature of 
the state of Georgia passed a gênerai tax act for said state for the years 
1887 and 1888; that paragraph 17 of section 2 of said act is as follows: 

"Upon every sewing-machine company selling or dealing in sewing-ma- 
chines in fchis state, and upon ail wholesale dealers in sewing-machines, sell- 
ing sewing-machines manufactured by companies that hâve not paid the tax 
herein required, two hundred dollars for each fiscal year or fractional part 
thereof, to be paid to the comptroUer gênerai at the timeof commencement of 
business, and, in addition to the above amount, said companies or wholesale 
dealers shall f urnish the comptroUer gênerai a liât of ail agents authorized to 
sell machines, and shall pay to said comptroUer gênerai the sum of ten dollars 
for each of their agents in each county, for each year or fractional part thereof, 
and upon the payment of s uch sum the comptroUer gênerai shall issue to each of 
said agents a certiflcate of authority to transact business in this state, and ail 
sewing-machines belonging to such companies, dealers, or their agents, in 
possession of such companies, dealers, or their agents, or others, shall be lia- 
ble to seizure and sale for the payment of such licensefees and tax. This tax 
shall be for the whole state, and such companies, their agents, and wholesale 
dealers shall not be liable for any county tax or license fées by the counties 
for selling sewing-machines therein, and said agents shall be required to reg- 
ister their names with the ordinary, and exhibit their license from the comp- 
troUer gênerai at the time of registering, and thereaf ter keep the same posted 
on their wagons or vehicles, or at their places of business. When a company 
or wholesale dealer transfers an agent from one county to another, said com- 
pany or dealer shall notify the comptroUer gênerai in advance o( such trans- 
fer. In cases where wholesale dealers sell sewing-machines manufactured by 
différent companies, such dealers shall pay the license fées and tax above pro- 
vided for, separately, for each company whose manufacture of machines may 
be sold by such dealers, unless each of said companies has itself paid such li- 
cense fées and tax. Any person who shaU violate the provisions of this sec- 
tion shall be liable to indictment for misdemeanor, and on conviction shall bo 
flned not more than five hundred dollars, and not less than one hundred dol- 
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lars, in the discrétion of the court trying the same. If said fine ia not paid 
within the time prescribed by the court, such person so flned shall be impria- 
oned as prescribed in section 4310 of the Gode." 

Complainant further says that the comptroller gênerai does not intend 
to enforce this act against individuals and firms engaged in selling sew- 
ing-raachines on their own account; but that he does intend to enforce 
it against complainant, and is already proceeding to do so. It employs 
about 40 agents, for each of whom the comptroller gênerai demands $10 
under said act. The answer dénies generally the allégations in the bill; 
but the proof submitted shows them to be substantially true. 

Complainant's position then is, as stated in its bill, and elaborated in 
argument, that the paragraph of the tax act above quoted, is violative 
of, and in coriflict with, the constitution of the United States, and of the 
state of Georgia, as follows: 

Mrst, that it conflicts with paragraph 3, § 8, art. 1, of the constitution 
of the United States, and also with paragraph 1, § 2, art. 4. Thèse 
clauses provide that congress shall hâve power to "regulate commerce 
* * * among the several states," and that "the citizens of each state 
shall be entitled to ail privilèges and immunities of citizens in the sev- 
eral states." Complainant's counsel do not insist earnestly upon thèse 
points however, and, indeed, could not well do so. The language of the 
act is certainly broad enough to cover ail sewing-machine companies, 
whether the company be of this state or of another state. It is "upon 
every sewing-machine company selling or dealing in sewing-niachines by 
itself or its agents in this state, " etc. The words " by itself " are evi- 
dently intended to cover companies operating and having their home 
ofl&ce or résidence in Georgia. The fact, and probably such is the fact, 
that no sewing-machines are manufactured in this state, cannot change 
this matter if the language of the tax act embraces such companies as 
are now, or may hereafter during the opération of the law be, engaged 
in such manufacture in the state. This it clearly does. I am satisfied, 
therefore, that the first position of complainant is not well taken. 

The second point made, or position assumed,is that this paragraph of 
the tax act of 1886 is violative of and in conflict with the fourteenth 
amendment to the constitution of the United States. . The language of 
the amendment which is invoked hère is: "No state shall * * * 
deny to any person within its jurisdiction the equal protection of the 
laws." It is alleged and argued in brief that a biirdensome tax is put 
by this law upon complainant that is not put upon others engaged in 
the same business. It was for some time doubted by the court whether 
the Word "person," as used in the fourteenth amendment, inciuded cor- 
porations. Indeed, it has been settled by some courts that it does not. 
But it is now considered settled, I présume, by the language used by 
Chief Justice Waite, speaking for the suprême court, in the case of Santa 
Clara Go. v. RaUroad, 118 U. S. 396, 6 Sup. Ct. Rep. 1182, that corpo- 
rations are so inciuded and entitled, as fully as natural persons, to its 
protection. As to the fourteenth amendment, and private corporations, 
see, however, Fire Ass'n V. New York, 119 U. S. 110, 7 Sup. Ct. Rep. 
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108. The question, then, hère is, does this amendment to the fédéral 
constitution apply to cases of alleged unjust and unequal taxation by a 
state? And if so, is eomplainant denied by this taxing aet "the equal 
protection of the laws?" Counsel for eomplainant rely mainly, to sustain 
the affirmative of this proposition, on the case of San Mateo Co. v. Rail- 
road Co., 13 Ped. Rep. 722, 8 Amer. & Eng. R. Cas. 1, and Santa Clara 
Co. V. RaUroad Co., 18 Fed. Rep. 385, 13 Amer. & Eng. R. Cas. 182, 
decided by Mr. Justice Field, and concurred in by Judge Sawyee in 
the United States circuit court for the district of California. By the 
thirteenth article of the constitution of California "a mortgage, deed of 
trust, contract, or other obligation by which a debt is secured" is treated 
for the purpose of assessment and taxation as an interest in the property 
affected thereby, and, "except as to railroads and other quasi public cor- 
porations," the value of the property affected, less the value of the secu- 
rity, is to be assessed and taxed to its owner, and the value of the secu- 
rity is to be assessed to its holder. By the same article "the franchise, 
roadway, road-bed, rails, and roUing stock of ail railroads operated in 
inore than one county are to be assessed at their actual value, and ap- 
portioned to the counties, cities, and districts in which the roads are lo- 
cated, in proportion to the number of miles of railway laid therein;" no 
déduction frcsa this value being allowed for any mortgage on the prop- 
erty. It was held "that in the différent modes this prescribed of assess- 
ing the value of the property of natural persons and the property of rail- 
road corporations as the basis of taxation, there is a departure from the 
rule of equality and uniformity." It was further held that"private cor- 
porations are persons, within the meaning of the first section of the four- 
teenth amendment, and are entitled, so far as their property is concerned, 
to the equal protection of the laws." I hâve quoted the head-notes in 
the San Mateo Case, and the décision was substantially the same in the 
Santa Clara Case. Other questions were involved in both cases, not ma- 
terial hère. It will be perceived that by the constitution of California, 
in assessing the property of natural persons for taxation, deductior. was to 
be made for the amount of mortgages thereon; but in the case of rail- 
roads no such déduction should be made. It may be proper to state 
that both thèse cases were taken to the suprême court; but the constitu- 
tional questions involved were not decided in either by that court. The 
San Mateo Case was settled before a décision was rendered; and in the 
Santa Clara Case the court declined to décide the constitutional question, 
placing its judgment of affirmance on other grounds. 

In the State RaUroad Tax Cases, 92 U. S. 575, the fourteenth amend- 
ment was not specially drawn in question, but the suprême court held 
that a statute which prescribed a différent rule of taxation for railroad 
companies from that of individuals did not violate the state constitu- 
tion; and in the language of the sixth head-note, "nor does it violate any 
provision of the constitution of the United States." So that, in view of 
the latter case, and of a number of other décisions by the suprême court, 
I do not know how far the San Mateo and Santa Clara Cases should be 
regarded as authority, but, giving them that weight to which the emi- 
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lient position and learning and ability of the justice and judge presiding 
entitle them,, I do iiot see that they control the question hère. One 
marked distinction is that there the tax was on property, as to which a 
much stricler rule can be and is enforced than as to business. Property 
can be taxed a certain fixed per cent, on its value, and the tax can be 
easily ascertained and collected. As to business this cannot be done, or 
at least cannot be done without great difficulty.. So that a very gênerai 
practice in ail the states, I think, is to assess a spécifie tax on business, 
the amount of such tax being fixed, of course, with référence to the 
amount and character of the business. 

Again, the action of California ,was positive and afEmaative, fixing in 
the law one basis for assessing the property of natural persons for taxa- 
tion, and a différent basis, and a highly discriminating rule, as to rail- 
roads. Hère, the complaint ia of omission to act, — omission to include 
certain dealers in the scheme of taxation. There, that which it was held 
rendered it tinconstitutional appeared on the face of the law. Hère, it 
requires évidence aliunde to justity even an attack on the law. But I 
think it unnecessary to pursue this branch of the investigation further. 

It is not çlaimed that the clause of the constitution of Georgia, which 
as to business tax onlj' requirea uniformity as to "the same class of sub- 
jects," is in.any way violative of the constitution of the United States; 
so that, if the scheme of taxation provided by the paragraph and section 
of the act of 1886 drawn in question hère is not répugnant to the state 
constitution, I do not see how it dénies to complainant "the equal pro- 
tection of the laws." There are several other state constitutions in which 
the language restrictive of the taxing power is identical with that of the 
constitution of Georgia. There are many others substantially the same. 
It will never be held anywhere, I imagine, that the state may not classify 
business for taxation. 

This brings me to the considération of the question, is this tax act vio- 
lative of or in conflict with the state constitution ? The clause referred 
to, article 7, § 2, par. 1, is as 'follows: 

"AU taxation shall be uniform upon the same class of subjeets, and ad 
valorem on ail property subject to be taxed within the territorial limits of the 
authority levying the tax, and shall be levied and collected under gênerai 
laws." 

The requirement that taxation shall be ad valorem, on ail property sub- 
ject to be taxed, bas been held by the suprême court of Georgia in many 
cases not to apply to taxation of business. Burch v. Mayor, etc. , 42 Ga. 
596; Bohler v. Schneider, 49 Ga. 195; Insurance Co. v. City CowncU, 50 
Ga. 530; Mayor, etc., v. McWUliams, 52 Ga. 251; Goodwin v. Mayor, etc.,, 
53 Ga. 410; Mayor, etc., v. Bank, 60 Ga. 133; GaalM v. Davis, 63 Ga. 
645; Davis v. Maçon, 64 Ga. 128. The power to tax business is con- 
troUed only by the clause "aJl taxation shall be uniform upon the same 
class of subjeets." This is a restriction upon the power to tax, but the 
restriction ig as to uniformity, and this uniformity as to"the same class 
of subjeets." The power to classify and arrange into classes of subjeets 
is not limited or restricted. This is left to the législature. A mère ar- 
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bitrary arrangement of the same business precisely into separate classes^ 
and discriminating taxes as to the classes, might not be upheld. But 
where there is reasonable différence and distinction, the législature is un- 
restricted in the matter of classification. Hère, sewing-machine compa- 
nies selling sewing machines in this state and wholesale dealers are placed 
in a class and taxed uniformly. Complainant'scounsel insist, first, that 
the expression "sewing-machinecompanies," applies only to corporations, 
and that it makes a class out of corporations doing a sewing-machine 
business, and fails to include firms and individuals doing a similar bus- 
iness. It is insisted with much more earnestness, however, that even 
if the language used is held to include corporations, joint-stock compa- 
panies, and partnerships, it certainly does not include individuals en- 
gaged singly in manufacturing and selling sewing-machines. The first 
point is clearly erroneous. The term "sewing-machine companies" in- 
cludes necessarily ail "companies," whether corporate, joint-stock, or 
firms; and I am inclined to think it includes individuals engaged in 
manufacturing sewing-machines, and in selling the same in Georgia. 
The législature evidently desired to put this-tax on aM manufacturera of 
Bewing-machinea engagea in selling by themselves or agents in this state; 
and it did not attempt thereby to tax the manufacturing, which in com- 
plainant's case is done out of the state, as is argued hère, but it taxes 
the business of selUng. It places manufacturers engaged in selling in 
Georgia in a class of sellers, whether selling by wholesale or byretail. 
Why is it not compétent for the législature to do this? In delivering 
the opinion of the court in Davis v. Maçon, 64 Ga. 128, Judge Bleck- 
LEY uses this language: 

"The constitutional requirement that ail taxation shall be uniform on the 
same class of subjects is not infringed by the ordinauces in the provision we 
are considering. ïheproducer, whose trade is incident to production, and 
the middle-man, whose trade is intermediary between the producer and the 
consumer, belong not to the same class, but to différent classes of subjects, in 
a schemeof taxation. At least the différence is wide enough to justify, if not 
compel, its récognition in shaping the ordinance." 

The contex;t shows that the matter under discussion îs sales by the 
producer as a subject of taxation, and not the, production; and also of 
sales in a city of products raised out of the city. Change the term "pro- 
ducer," used by Judge Bleckley, to "manufacturer," and the applica- 
tion of the language to this case is perfect. I think the législature as- 
sumed, in passing this act, that companies engaged in selling their own 
machines through gênerai agencies did a large business, and should be 
classed with wholesale dealers. This assumption, as to the Singer Com- 
pany at least, is fuUy borne out by the statements in the bill. But 
complainant says that it sells in Georgia exclusively to consumers or 
users; in other words, does a retail business entirely, and that there are 
a large number of other retail dealers, individuals, and firms, that are 
not taxed. I see no reason why the state may not fail to tax certain 
classes of business. The head-note to the case of Outliff v. Mayor, etc., 
60 Ga. 597, is in thèse words: 
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"The provisions of the constitution of 1877 tliat ' ail taxation shall be uni- 
form upon the same elass of subjects * * * within the territorial limita 
of the authoritylevying the tax,' doea not preventthe imposition by a munic- 
ipal corporation of a tax On one class of business and not on another." 

In the second head-note to Davis v. Mamn, 64 Ga. 128, this language 
is used: 

" The validity of this spécifie tax is not impaired by exempting the wagons 
used in delivering milk from dairies on country farms, since the city may tax 
one class of business and exempt another, or may tax différent occupations 
and theif instrumentalities unequally." 

If this be true as to municipal corporations, it is certainly true as to 
the state, whose créature the municipality is. If the classification is 
proper, therefore, this objection to the act is not good. In Cooley, Tax'n, 
164-171, (2d Ed:) the rule laid down by the suprême court of Georgia 
is fully sustained. I quote from page 165: 

"The législature must décide when and how, and for what public pnrpose, 
a tax shall be levied, and must sélect the subjects of taxation. AH this is 
législative, and the législative conclusion in the premises must be accepted as 
proper and final." 

Much more authority might be cited to the same effect. But I think 
the suprême court of Georgia bas clearly indicated in the décisions cited 
how this clause should be construed; and that construction which the 
highest court of the state would adopt will govem in the fédéral courts. 
State Raûroad Tax Cases, 92 U. S. 675; Post v. Supervisors, 105 U. S. 
667. Courts will not hesitate, if a statu te is clearly unconstitutional, to 
60 déclare it. But it must be clear that it is répugnant to the constitu- 
tion. On this subject, said Chief Justice Marshall, in Fktcher v. Pecft, 
6 Cranch, 87: 

"The question whether a law is void for its repugnancy to the constitution 
is at ail times a question of much delicacy, which ought seldom, if ever, to be 
decided ih a doubtful case." 

The power to raise revenue for the support of the govemment is nec- 
essary to its existence; and, as incident to this power, the right to déter- 
mine upon what subjects, and when, and how the revenue shall be col- 
lected. And the courts do not undertake to protect against very objec- 
tionable taxation, unless it be violativeof the constitution. 

I do not believe that this tax is violative of either the constitution of 
the United States or the constitution of the state, and I must conse- 
quently deny the injunction prayed for, and dismiss the biU. 
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Attorney Geneeal V. Westeen Union Tel. Co. 
{Circuit Court, B. Massachusetts. November 28, 1887.) 

1. Tblegbaph Companies— Taxation— Powbb of State. 

Pub. St. Mass. c. 13, § 40, provides that every railroad and telegraph Com- 
pany shall pay annually a tax upon its corporate franchise, at a valuation 
thereof equal to the aggregate value of the sbares in its capital stock, after 
deducting from such valuation snch portion as is proportionate to the lengt]^ 
of the line lying without the state; and also an amount equal to the valu» 
of the real estate and machinery located and subject to local taxation within 
the State. HM, that the right to tax telegraph companies nnder this statute 
is not injpaired by Rev. St. tl. 8. §§ 5263-5266, conferring certain privilèges on. 
telegraph companies. 

2. CoNSTiTUTioNAL Law — Intebstatb Commbbce — Taxation op Telegraph 

Companies. 

A tax levied under Pub. St. Mass. c. 18, § 40, providing for the taxation oJ 
railroad and telegraph companies. is not void as répugnant to Const. U. 8. 
art. 1, § 8, vrhich gives congress power to regulate commerce between the sev 
eral States. ^ 

In Equity. 

Harvey N. Shepard, Asst. Atty. Gen., for complainant. 

George S, Haie, for défendant. 

CoLT, J. This is an information filed by the attorney gênerai o^ 
Massachusetts under section 54, c. 13, of the Public Statutes of Massa- 
chusetts, to coUect a tax claimed to be due, and for an injunetion re 
straining the défendant from the further prosecution of its business un- 
til such tax is paid. The défendant is a telegraph company organized 
under the laws of the state of New York for purposes of business and 
profit, and having a capital stock divided into shares. On or about June 
12, 1867, the company filed its written acceptance with the postmaster 
gênerai of the United States of the restrictions and obligations required 
by the act of congress of July 24, 1866, relating to telegraphs. Eev. 
St. §§ 5263-5269. By section 6263, it is provided that any telegraph 
company, organized under the laws of any state, shall hâve the right te 
construct, maintain, and operate lines of telegraph through and over anj 
portion of the public domain of the United States, over and along anj 
of the military or post roads of the United States which hâve been, oi 
may hereafter be, declared such by law, and over, under, or across the 
navigable streams or waters of the United States. The information wag 
originally filed in the state court, April 27, 1886, and removed to thif 
court by the défendant. On May 1, 1885, the défendant owned or con- 
trolled under leàse or otherwise, 146,052.60 miles of telegraph lines, of 
which 2,833.05 were situated within the state of Massachusetts. In 
September, 1885, the tax commissioner, in the manner required by thp 
laws of the state, estimated the fair cash valuation of the stock of tht 
corporation on May 1, 1885, at $47,500,000, and aUowed as crédits, for 

1 Respecting Interstate commerce in gênerai, see Pearson v. Distillery Co., (lowa,) 
84N. W. Rep. 1. andnotô. 
v.38F.no.3— 9 
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shares held by the company unissued, and stocks in other companies 
outside of its System, $8,773,622.70, leaving $38,713,924. The com- 
missioner considered the valuation of the corporate franchise of the de- 
fendant subjectto taxation in the state to be $750,952, and he assessed 
a tax thereon of $10,618.46. More than 2,334.56 miles of the line 
within the state are over, under; or across post-roads, but the commis- 
sioner jgnoréd this fact. The défendant bas continually transmitted 
rdessages over its lines on said post-roads between the several depart- 
ments of the United States government, at rates fixed by the postmaster 
gênerai, as requirèd by the act of July 24, 1866, (Eev. St. §5266.) It 
is. impossible for the company to détermine what portion of any sums 
received were for services performed in the state in the transmission 
through the state, or any portion thereof, of messages récéived or deliv- 
ered out of it, or what portion of any sums received were for services not 
on lines of said post-roads; but approximately 70 per ceiit. of the re- 
ceipts were for messages received and delivered out of the state. The 
défendant on May 1, 1885, owned a large amount of real estate, subject 
to local taxation out of the state of Massachusetts, on which there was 
assessed and pai^ more than $48)000 of taxes. In the assessment of 
the tax herein complained of no allowance or déduction was made for 
this, and, in ascertaining the valuation of defendant's franchise for the 
purposes of taxati9n, no account was taken of said real estate, or build- 
ings, or the taxe3 paid thereon, The position taken by the défendant 
is that this tax, l^vied under' chapter 13 of the Public Statutes of Mass- 
achusetts, is illégal— i^«i, because of its opération and efifectupon a fran- 
chise granted by the United States, and used for its purposes and bene- 
fit; second, because it is a tax upon Interstate or foreign commerce; third, 
because it is in effect levied uppn real estate located and taxed in another 
state. There is nothing iii the act of July 24, 1866, conferring certain 
privilèges on telegraph companies wHo shall choose to take the benefit 
of its provisions, which impairs the right of a state to tax the property 
or franchise of tiie corporation in the manner exercised by the state of 
Massachusetts in the présent casej nor is such. a tax void as répugnant 
to section 8 of article 1 of the constitution, which gives congress power 
to regulate commerce with foreign nations and among the several states. 
In Telegraph Co.v. Texas, 105 U, S. 460, the suprême court held a 
state statu te, imposing a spécifie tax; on each message which it transmit- 
ted beyond the state, or which à public officer sends over its lines on 
business of the United States, was void so far as it was a tax on inter- 
stâte business, or a tax by a state on the means employed by the United 
States to exécute iiis constitutional powers, It will be observed that this 
was a direct tax on each message, sent out of the state, as well as a direct 
tax on messages sent by the government. In the présent case, however, 
the tax is imposed upon the shares of capital stock which represent the 
property and franchise of the corporation. Every tax on the property 
or franchise of a telegraph company may operate to increase the cost of 
messages sent, but that does not make such a tax invalid. In the case 
just referred to, Chief Justice WÀite, speaking for the court, says: 
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" The Western Union TélegrapK Gompaiiyi ïiaving aceépted the restrictions 
and obligations of this provision by congress, occupies iû Texas the position 
of an instrument of foreign and interstate commerce, and of a govemment 
agent for the transmission of messages oh public business. Its property in 
the state is subject to taxation the same as other property, and it muy un- 
doubtedly be taxed in a proper way on account of its occupation and its busi- 
ness. The précise question now presented is whether the power to tax its oc- 
cupation can be exercised by placing a spécifie tax on each message sent out 
of the state, or sent by public ofllcers on the business of the United States." 

It was this last question that was determined in the négative. In the 
Ddaware RaUroad Tax Case, 18 Wall. 206, an act of the législature ol 
Delaware, imposing a tax quite sinailar tii the bne now complained of, 
was held net to conflict with the power of congress to regulate commerce. 
The court in that case observes: 

"The state may impose taxes on the corporation, as ah entity existing un- 
der its laws, as wellas upon the capital stock of the corporation or its separate 
corporate property. And the manner in which its value shall be assessed. and 
the rateof taxatitin, however arbitrary or capricious, are mère matters of lég- 
islative discrétion. It is not for us to suggest in any case thàt a more équi- 
table mode of as&psshient or rate of taxation rolght be adopted than the one pre- 
scribed by thé législature of the state; our only concern is with the validity 
of the tax; aU else lies beyond the domain of our jurisdiction." 

The question of what constitutes a tax upon foreign or interstate com- 
merce has îfrequently coma before thé suprême court fot adjudication, 
and I find no case which sustains the view taken by the défendant in 
this case. The question is carefully reviewed in the récent cases of 
Fargo v. Michigan, 121 U. S. 230, 7 Sup. Ct. Rep. 857, and Steam-Ship 
Oo. V. Pennsylvania, 122 U. S. 326, 7 Sup. Ct. Rep. 1118. Section 40, 
c. 13, of the Public Statutes of Ma;ssachusetts, provides that every cor- 
poration embraçed in the provision of section 38 shall pay a tax upon its 
corporate franchise, at a valuation thereof equal to the aggregate value 
of the shafes in its capital stock at a certain rate determined as therein 
set forth, deducting in the case of railroads and telegraph companies 
whose lines extend beyond the limits of the commonwealth such portion 
of the whole valuation of their capital stock as is proportional to the 
length of that part of theit line lying without the commonwealth; and 
also an amount equal to the value as determined by the tax commissioner 
of their real esta te and machinery located and subject to local taxation 
within the commonwealth; in case of other corporations, an amountshall 
be dedacted equal to the value of their real estate and machinery subject 
to local taxation wherever situate. The déductions in the case of cor- 
porations generally, of ail real estate and machinery wherever situate, 
and in the case of railroad and telegraph companies whose lines extend 
beyond the limits of the commonwealth, of only the real estate and ma- 
chinery lying within the state, is a question of législative discrétion, and 
no valid ground has been suggested upon which this court for this rea- 
son bas a right to déclare a tax so levied invalid, in whole or in part. I 
think a decree should be entered for the complainant, and that an in- 
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junction as prayed for should be granted, unless the amount taxed is 
pàid by the défendant within 30 days from the entry of a decree in the 
cause. Decree for complainànt. 



Henby and others v. Teavelers' Ins. Co. 

. CCireuit Court, D. Colorado. Deçember 10, 1887.) 

CONTBACT— Construction. 

Negotiations were carried on between plaîntifE andhîs brother and the prés- 
ident and secretary of défendant, which resulted in a contract, the terms of 
which were net, ho-wever, reduced to writing. As to thèse, plaintifE testifled, 
and hé was corroborated by his brother, that the ditch compànies in which de- 
fendant was interested ehould issue increased new bonds to the arpnunt of 
$1,000,000, which they did, défendant to take new bonds for ils old hold- 
ings as well as for advances already nuade, and in payment of loans to be 
made, and the obligations of the ditch compànies indcrsed to it by plaintifE 
should be surrendered. Défendant claimed that, until plaintiff had found 
customers for the excess of the néw over the old bonds, and efifected the ex- 
change of bonds of the new séries for those of the old, ànd transferred to de- 
fendant one-half the capital stock of the ditch compànies, it was to hold ail 
its obligations and liens as collatéral. The évidence showed that défendant 
represented to other parties inaking inquiries as to thèse bonds and enterprises 
thatit knew of no "spécial datgers" or "risks" attending them. Entries made 
on the books of défendant showed the receipt of new bonds in payment and 
discharge of advaaces to the ditch compànies; and in its annual statementfor 
1884, and in that for 1885, sworn to by its oflBcers, are enumerated, under "Ac- 
count of stocks, " etc., new boilds, not merely covering old holdings of bonds, 
but also defendant's other advances. From letters of défendant it further 
appeared that it expected to make advances to the amount of $150,000. Held, 
that the évidence sufflciently established a contract substantially as testifled 
to by plaintifE; ;that the notes and obligations to it indorsed by plaintifE had 
been paid and satisfled, and should be surrendered; that ail securities held 
simply as collatéral should be returned; and that complainants were entitled 
to an accountlng. 

Bill to Establish a Conlract, for its performance, and an accounting. 
J. P. Brockway, Patterson & Thomas, and J. L. Jérôme, for complain- 
ants. 

E. 0. Wolcott, 0. H. ToU, and J. F. VaMe, for défendant. 

Beewee, j. This is a bUl filed by the complainants for the purpose, in 
brief, of establishing and enforcing a contract, and obtaining an account- 
ing. A large volume of testimony bas been taken, very careful abstracts 
prepared and printed, and full argument, oral and written, presented. 
I hâve had the case under advisement for some months, and, from such 
examination, hâve been led to the foUowing conclusions: A brief state- 
ment of the relations between the parties prior to the time of the alleged 
contract will help to a clearer understanding of the question, and the 
weight to be given to the différent items of testimony. 
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Défendant is an insurance company located at Hartford, Connecticut, 
with a large amount of funds for which it is seeking safe investments 
with the best interest. Prior to 1883 the complainant, T. C. Henry, 
had been for years living at Abilene, Kansas, engaged in the real-estate 
and loan business. He had established confidential relations with défend- 
ant, and for it, as well as others, had loaned large amounts in the state 
of Kansas. Up to that time his relations with défendant were satisfac- 
tory to both parties, and evidently the défendant had great confidence 
in his ability and judgment. In the spring of 1883 he came to Colorado, 
and established himself in business hère, without, however, wholly aban- 
doning his business in Abilene. One George W. Carpenter, who had 
been his clerk, was taken into partnership, and under the firm name of 
Ti C. Henry & Co. the Abilene business was continued. On his location 
in Denver he opened correspond ence with défendant, and succeeded in 
inducing it to make several real-estate loans in this statel In order, as 
he supposed, to facilitate the business, he organized the Colorado Loan 
& Trust Company, of which he was the président and practically the 
owner. Indeed, so intimate were the relations of this loan and trust 
company and T. C. Henry that, for ail the purposes of this case, they 
may be considered as one; and hereafter, in gênerai, I shall treat the 
acts of either as the acts of T. C. Henry, 

Besides his loan business, Mr. Henry engaged in several enterprises, 
the earlier of which it is unnecessary to consider. In the fall of 1883 
he became interested in certain irrigating canals or ditch enterprises in 
différent parts of Colorado, and out of this springs this litigation. 

The four ditch companies which gave occasion to this controversy, 
and which are joined as complainants with T. C. Henry, are the Grand 
River Ditch Company, the Uncompahgre Canal Company, the Citizen's 
Ditch & Land Company, and the Del Norte Land & Canal Company. 
In thèse companies he became largely interested by virtue of his pur- 
chase of stock, and by engaging as contracter to construct and complète 
their varions ditches and canals. Each of thèse companies had issued 
bonds, some of which défendant purchased and owned absolutely; others 
of which were placed among différent parties in the east. The moneys 
received from thèse issues of bonds were insufficient for the completion 
of the work contemplated, and Mr. Henry soon found that the funds of 
the various companies were exhausted,the work incomplète, and hewas 
drawing on his own resources and issuing his own obligations for the 
purpose of completing the canals. It is, perhaps, unnecessary to go into 
détails as to the reasons for this condition of affairs. It is enough to 
say that the estimâtes of the engineers proved unreliable, the cost of the 
work was greater than their estimâtes, and in some cases extensions, not 
originally contemplated, were finally determined upon. It is enough 
to say that the work was incomplète, and the funds exhausted. 

In this condition of affairs Mr. Henry applied to défendant for a loan 
of $250,000, some of which he represented was needed by him for hia 
Personal interests, but the major portion for the completion of thèse sev- 
eral canals. In order to secure this loan he made an exbibit of his finan- 
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cial condition, 6i the securities which he had to offer, as well as the pur- 
poses for; which the money Vvas desired. After some hésitation, défend- 
ant Votéd the loaoi "taking therefor, among other securities, the obligations 
of thè various ditch companies made to T. G. Henry, and by him in- 
dorsed to défendant. This was in the spring of 1884. 

Before full payment of this loan had been made to him, and in the 
eariy part of tiie summer of 1884, he discovered that, notwithstanding 
this ienormous loan, the necessities of the ditch companies demanded 
more money, and communicated the fact to défendant. Soon after re- 
oeiving the news of this unexpected development, Mr. Dennis, the sec- 
retary of défendant, came to Colorado to examine the situation. After 
an examinatioh by him, défendant advanced more money, taking the 
obligations of the various ditch companies with Mr. Henry 's indorse- 
ment. Things progressed in this way for some time. The situation of 
afîairs was embarrassing to ail parties. Mr. Henry's personal financial 
condition wâs one of great embarrassment. The work on the canais was 
incomplète. Défendant had advanced large sums of money, and felt 
that its investménts in this direction were, to say the least, in an unsat- 
isfactory, if, not in a critical, condition. Finally, in the fali, about 
the first 6t November, 1884, at the instance of défendant, as he says, 
Mr. Henry went to Hartford to consult with the officers of défendant, 
and to seeif some plan could not be devised to extricate ail parties from 
the embarrassments which surrounded them. He was there some four or 
five weeks, engaged in consultation, and, as he daims, their consulta- 
tion culminàted in a contract, and the existence and terms of that con- 
tract constitute the pivotai facts of this litigation. 

There is considérable testimony as to the alleged misconduct, on the 
part of Henry in his loân business in Kansas, as well as that in Colorado; 
but in the view I take of the controversy, and the pivotai fact in it, I 
think it unnecessary for me to comment on that testimony, or to con- 
sider whether thèse charges of misconduct are proven or not. Their ex- 
istence, or a belief in their existence, is only signifieant as throwing light 
upon the negotiations between the parties during the four or five weeks, 
and at thè time of the making of the alleged contract. 

I pass,:thérefore, to a considération of the testimony which bears di- 
rectly upon this Contract. Mr. Henry was accompanied by his brother, 
S. 0. Henry, and the negotiations were carried on between the two broth- 
ers Henry, and Mr. J. G. Batterson, président, and Mr. Rodney Den- 
nis, secretary, of défendant. M least, they were the principal parties 
thereto. It is well to remember the situation of the parties at the time 
of this alleged agreement. As heretofore stated, each ôî the ditch com- 
panies had issued a liinited number of bonds, some of which were owned 
by défendant, others scattered arouhd among various individuals in the 
east. Besides its investménts in thèse bonds, défendant had advanced 
money,. for which it had obligations of the ditch companies indorsed by 
Mr. Henry. It had also beconie the owher of certain mechanics' liens 
upon the ditch companies' properties. The work on the various canais 
was incomplète. More money was needed for their completion, and 
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probably more money for keeping them up until such time as, by the 
selling of water-rights or the rental of water privilèges, sufEcient income 
would be derived from them to pay operating expenses, as well as the 
interest on their indebtedness. 

It was agreed between the parties that the various ditch companies 
should issue new and larger séries of bonds, and in the foUowing amounts: 
The Del Norte Land & Canal Company, $400,000; the Citizens' Ditch 
Company, $200,000; the Grand River Ditch Company, $200,000; and 
the Uncompahgre Company, also, $200,000, — or a million of bonds 
altogether. Thus far there is no dispute, and in fact the bonds were 
prepared and issued; the vice-président of défendant being named as 
trustée and custodian of thèse new issues. 

Now, Mr. Henry claims that it was also agreed that the défendant 
should take for bonds of the old issues which it owned an equal amount 
of bonds of the new issues; further, that he and the défendant should 
endeavor to persuade other holders of bonds of the old issues to exchange 
their bonds for an equal amount of bonds of the new issues; also that 
défendant should take bonds of the new issues in paymentfor alladvance- 
ments made by it for the benefit of the ditch companies, thus substitut- 
ing such new bonds for the mechanics' liens, as well as the obligations 
of the ditch companies with Mr. Henry's indorsement held by it, the ef- 
fect of which would be to relieve Mr. Henry from ail liability onpaper 
held by défendant and given in any way for advancements made to or for 
the benefit of the ditch companies; further, that it would advance money 
for the completion of the work, and take bonds of the new issues in pay- 
ment for such advancements. The effect of this arrangement would be 
the securing of funds to complète the canals, the funding of ail their in- 
debtedness in one séries of bonds owned by défendant and other holders 
of the old bonds, and also releasing Mr. Henry from the personal liabil- 
ity incurred by him on behalf of thèse ditch companies. Was such an 
agreement enteredinto? Mr. Henry says that it was. I quota his. tes- 
timony. This question was asked: "You may state, further, in fuU the 
agreemeût witn référence to this refunding." To which he answered: 
"It was agreed that the Travelers' Insurance Company should take bonds 
at par of the new issues for bonds which they already held of the several 
canals in Colorado; bonds at par for advancements already made by them, 
and bonds at par for ail advancements which they proposed to make for 
the accruing interest on the old bonds, for the proposed construction and 
opération and maintenance of the canals for the ensuing year." He was 
then asked this question: "How about the notes and obligations signed 
by you, and for which you were responsible?" To which he answered: 
"They Were to be canceled and retired, calculating interest up to the date 
of the new issues of bonds." He was further asked this question: "Was 
there not some arrangement made as to howand by what meansthenew 
issues of bonds were to be exchanged for the old issues? Was there any- 
thing said about that? Who was to do it, or how Was it to be done?" 
To which he answered: "As stated, in connection with my trip east at 
that time I was to undertake to secure the consent of outside bondholdera 
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to exchange at par tlieir holding fdr an equal holding of the proposed 
new issues. That I did in the main, and succeeded in getting them ali 
to agrée to it." Then he was asked, "Was any aid to be given in this 
respect by the Travelers'?" To which he answered: "Yes, sir. They 
were equally interested with myself. And in some instances, where par- 
ties were not quite so accessible to myself, they were approached by Mr. 
Dennis, Mr. Batterson, or Mr. Davis, as the case might be. In fact, 
they saw fit to purchase the bonds in one or two instances in order to 
accomplish this exchange." Mr. Henry's testimony as to the substance 
of this agreement is corroborated by that of his brother, S. 0. Henry. 
It is denied by Mr. Batterson and Mr. Dennis, the two représentatives 
of défendant in this negotiation. 

If the case stood hère, it might well be said that, there being a direct 
conflict between the parties to the negotiation, the complainant has failed 
to prove the çontract as he alleged it; and if there were no other testi- 
mony, I should hâve no hésitation in coming to that conclusion, espe- 
cially in view of the fact that it is not pretended by Mr. Henry or his 
brother that this agreement was reduced to writing. Indeed, it cannot 
be considered otherwise than as strange that, when parties were negotiat- 
ing about such vast interests, and negotiating for such a length of time, 
that the final and definite agreeinent between them was not placed in 
writing, but left to the uncertain understanding and memory of the par- 
ties thereto. That, certainly, is not the ordinary way in which business 
is transacted, and the failure to produce such a written agreement, it 
must be conceded, throws doubt on the testimony of complainant and 
his brother. But oftentimes the situation of the parties, and the neces- 
sity springing out of that situation, as well as their subséquent conduct, 
throw inuch light upon the question as to whether a çontract was defi- 
nitely entered into, as well as to what were its terms, and to that in this 
case we must look. 

That there was some çontract entered into by the parties, is évident 
from the testimony, as well as conceded by défendant. Indeed, itwould 
be strange, in view of the embarrassing situation in which both parties 
stood, in view of the fact that Mr. Henry went on for the purpose of 
making some new arrangement, and remained for several weeks in con- 
sultation with défendant, that the parties should separate without com- 
ing to some agreement. That they did agrée is évident from the fact 
that the ditch companies immediately made arrangements to issue new 
bonds, making the vice-président of défendant trustée, and that the ar- 
rangements therefore were conducted under the supervision, or at least 
with the knowledge of, the oflBcers of défendant. But,, indeed, the mak- 
ing of a çontract is conceded by défendant, and the only question is as 
to its terms. 

I hâve given the testimony of Mr. Henry in respect to this çontract. 
I now quote what défendant says in the amended answer, which it tand- 
ered for filing, and which, being its last statement, must be taken as a 
déclaration of the full terms of the çontract as it understood them. It 
says: 
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" And the défendant f urther, by way of supplementa] answer, allèges that, 
at the time défendant consented to an increase of bonds of the varions canal 
companies, in the bill of complaint mentioned, and as in the original is here- 
inbefore set out, it v/ns further agreed and understood by and between this 
défendant and the said T. C. Henry, acting in his own behalf and for said 
varions canal companies, that, upon condition that the said T. C. Henry should 
flnd new customers forthe excess of such new issue of bonds, over the amount 
required to take up the old issue of bonds, thereby obtaining new capital for 
the further construction and opération of said canals, and upon condition that 
said Henry should efEect the exchange of said new issues of bonds for bonds 
of the old issues amoug holders thereof other than this défendant, and upon 
the further condition that said Henry should transfer, or cause to be traus- 
férred, to this défendant one-half of the capital stock of each of said canal 
companies, to-wit, the Uncompahgre Canal Company, the Grand Eiver Ditch 
& Land Company, and the Del Norte Land & Canal Company, to be absolutely 
owned and held by this défendant, that then said défendant would receive 
bonds pf said new issues in said several companies in exchange for their pre- 
vious holding of such bonds, and on account of advances by them heretofore 
made for the construction and opération of said canals, some of which ad- 
vances wére then represented by mechanics' liens. And this défendant al- 
lèges that ifc was expressly understood and agreed by and between the said T. 
C. Henry and this défendant that until the said T, 0. Henry should comply 
with his part of said agreement, that ail obligations of said several canal com- 
panies and. ail liens at that time held by said défendant upon said canals, or 
any of them, and ail other collatéral security by them lield on account of ob- 
ligations of said canal companies, should continue to be and remain as collat- 
éral security in the hands of this défendant." 

Now, analyzing this statement of the contract, it will be seen that in 
some respects it agrées with the claimmade by oomplainant. Mrst. New 
séries of bonds were to be issued. Second. Défendant was to exchange its 
holding of old bonds for bonds of the new issues. Third. That it would 
receive bonds of the new issues on account of ad vances already m&de by it 
for the construction and opération of the canals. Thus far the parties 
agrée. Theydifferin this: Défendant insists: Krat. That Henry was to 
find new customers for the excess of the new issues of bonds over the old 
issues. In other words, he was to sell said new issues of bonds for the 
purpose of securing capital for the completion of the canals. Second. It 
claims that Henry was to efifect the exchange of bonds of the new issues 
for those of the old issues held by others than défendant. Third. That 
he should transfer to défendant one-half the capital stock of thèse canal 
companies, to be held byit as its absolute property. And, fourth. That 
until this was fully performed, défendant was to hold ail its obligations 
of the canal companies, and ail liens on the canals, and ail other securities 
as collatéral. So far as this case is concerned, the vital matter of différ- 
ence is in this last matter; for the company admits that it was to take new 
bonds for its old holding, as well as for advances already made. 

Now, were thèse new bonds to be taken as payment, or simply as col- 
latéral until everything Henry was to do had been performed? In other 
words, were they to remain in the hands of the company as collatéral, 
until Henry had exchanged ail of the old bonds outstanding in other par- 
ties' hands, had negotiated the balance of the new bonds to third parties. 
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and therèby put so miich outside money into the work of constructing 
and completing the canals, ahd had also turned over absolutely the one- 
half of the stock of the canal, conjpanies? That such was not the con- 
tract îs clear to my mind from threé things: Mrst. Such an arrangement 
wouid be a fraud uppn the other holders of old bonds who were to 
be induced to exchange them for bonds of the new issues. Second. It is 
contrary to représentations made by the officers of said company to some 
of such holders. And, third, it is against thesworn sta,tement madeby 
officers of défendant to varions insurance superintendents in their an- 
nual reports of 1885 and 1886. ,;0f thèse in their order. 

Take the Grand River Ditç^ Company for illustration. Défendant 
held 137,000 of its bonds, andheld an additional $25,000 of mechan- 
ics' lienis and floating debte. The first issue amounted to $85,000. The 
propositioti was to increase to $200,000. Of the old issue George P. 
Bissell & Ço. o^ned $20,000, or nearly one-fourth of the total amount. 
According itô defendant's claim, he was to be induced to exchange those 
for $20,000 of the new issue, or only one-tenth of the total amount. 
Now, if Mr: Henry failed to sell ail the exeess of the new issues, as he 
did fail, and as veiy reasonably he might be expected to fail, then Bis- 
sell & Cô. wbuld be Içft with one-téhth of a séries of bonds issued after 
thé filing'pfûiêcbanics' liens to which they would be certdinly inferior 
in right, in lieu of one-fourth of the séries of bonds which were issued 
at a time and under circumstanpes which might give them equities su- 
perior to ail thèse liens, and certainly superior to ail floating debts. 
Can it be thought foi: a moment that défendant was party to a schenie 
by which other holders of bonds werè to jeopardize their interests in that 
way,risking so much on the chance of Henry's negotiating so many new 
bonds of ah. enterprise of as spéculative a character as a ditch and canal 
company in Colorado? And y et, if we are to creditithis claim of de- 
fendant, no matter what exchahges were made, it was to hold ail its 
liens and securities unimpaired until a final coinpletion by Henry of the 
negotiation ôf thè èntire lîew issues. 

Secondly. Pending the exchange of the old for the new bonds, certain 
parties wrote at length inquîring of défendant with respect to thèse se- 
curities. For instance, on February 6, 1885, the secretary of défendant 
wtote to the Eastetn Banking Company of Boston, in response to a letter 
of inquiry in respect to the new bonds, as foUows: "Thèse bonds ought 
to be fully as good as conservative western loans. In many respects 
they areito be preferred to real-eetate mortgages, inasmuch as the control 
of the water màkes the crops more secure. I do not know of any ' spécial 
dangers' or 'risks'attending thèse bonds and enterprises." This lan- 
guagé is notrcompatible with the idea of continuing the existence of 
paramount mechanics' liens ; for no man could say, with such outstand- 
ing that there were not "spécial dangers" and "risks" attending the 
bonds. 

On May 80,1885, aftèr défendant had received, as it claims, knowl- 
edgeof the misconduct of complainant, Spencer, Trask & Co., of Provi- 
dence, Rhddelsland, wrote to it making inquiry concerning him and 
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his irrigation enterprises. 'Tbis was after défendant had withdrawn its 
collections from the Colorado Loan & Trust Company. The letter con- 
tains this language: 

"Of course, we know that Mr. Henry has been embarrassed and harassed, 
and understand that the motivés which induce your business policy are ex- 
clusively your own, yet, in a gênerai way, we are corapelled to make jnquiry 
the neglect of which would force us to most nnwilling conclusions. Will you 
therefore kindly advise us by return mail — First, whether your confldence 
in Mr. Henry's integrity continues unimpaired? Second, in his negotiations 
has there been material misrepresentations of faets through probable igno- 
rance or other cause? We should not bequoted if you felt inclined to tell us 
if you think his irrigation enterprises hâve a solid ultimate value, and whether 
it is your purpose to advance yourself further in his service and in connection 
with your interests in his state, " 

To this letter, on June Ist, défendant, by its secretary, answered, and 
in the letter art to be found thèse words: 

"In viewof the complications surrounding this matter, we had much rather 
answer in a personal interview, with its better opportunities for comment 
and explanation, than to answer in a written letter. Over a term of five or 
six years, and until Mr. Henry left the state of Kansas, this company did a 
very large amount of business with him with great satisfaction. Mr. Hen- 
ry's Colorado enterprises hâve greatly embarrassed him, for the reason that 
he has undertaken far more than one man could possibly expect to raanage 
successfully. We thirik Mr. Henry's irrigation schemes hâve a solid basis of 
ment, but he has been over-sanguine, and honestly discounted the future to 
an extent Hkcly tô disappoint himself and his friends in some cases and to 
some extent. Mr. Henry has been obliged to absent himself from the immé- 
diate charge of his important and pressing enterprises, and he has suflered 
from not having sufflciently capable and trustworthy agents and associâtes. 
Had Mr. Henry been at the business head of the Denver ofllce, we should not 
hâve taken therefrom the collection of our interèst." 

Third. Beyond the entries made on the bodks of défendant which 
tend to show the receipt of new bonds in payment and discharge of ad- 
vances to the ditch companies, in the annual statement for the year end- 
ing December 31, 1884, and also for that ending December 31, 1885, 
are new bonds of thèse canal companies covering not merely the old hold- 
ing of bonds, but also defendant's other advances. Thèse statements 
were prepared for distribution, and were in fact distributed to the Insur- 
ance superintendants of the several states. Thèse bonds appear in Sched- 
ule E, which is headed, "Account of stock, bonds, and treasury notes of 
the United States, and of this State and of other States, and also of aD 
other stock and bonds absolutely owned by thç company." And at the 
close is this vérification: "State of Connecticut, County of Hartford: I, J. 
G. Batterson, président, and Eodney Dennis, secretary, of the Travel- 
ers' Life Insurance Company, being duly sworn, dépose and say, and 
each for himself says', thaf they are the above-described bfficers of said 
company, and that on the thirty-first day of December last ail of the 
above-described assets were the absolute property of said company, free 
and clear from ail liens or cl'aims thereon, except as above stated,"^ete.} 
which stat^nent-is signedand sworn to by the gentlemen naraed^i 
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The first of thèse statements was prepared, as it would seem, within 
a few weeks of the making of this contract, and the second after the com- 
mencement of this suit, by which défendant was notified of the claim of 
eomplainant that thèse bonds -were taken absolutely in payment for thèse 
advances. Thèse two statements are to my mind very convincing as to 
what the contract really was. The explanation made by the président 
and secretary of défendant is not satisfactory. They say that they ex- 
pected that Henry would comply with his contract, and that they made 
thèse statements in anticipation of the performance by him. It seems 
more reasonable to believe that they were made — the one so shortly after 
the contract — with the understanding, as now sworn to by Mr. Henry, 
that the bonds were taken, and were to be taken as présent and absolute 
payment of thèse advancements. 

In addition to this there are two or three letters written by under-offi- 
cers of défendant to the Colorado Loan & Trust Company, or its secre- 
tary, which indicate the receipt of the bonds and the balancing up of 
some of the accounts or advances. Thèse, of course, are not so signifi- 
caht as thèse swom statements of the président and secretary, because, 
having been written by under-officers, they might hâve been written un- 
der a misapprehension of the real facts. There is the testimony of S. 
0. Henry that he caUed upon the book-keeper, and also upon Mr. Den- 
nis, the secretary, for the return of some of the notes of his brother, 
the eomplainant, which he supposed had been satisfied by the new bonds 
and was told by them that the notes were canceled, but that the company 
desired to keep them as memoranda until the final closing np of the trans- 
action. This, however, is denied, and so I place little separate reliance 
upon it. 

But it may be asked, what was the company to gain by this arrange- 
ment, and why should it surrender any collatéral which it held? It 
held obligations against the canal companies in three ways : First, bonds; 
second, mechanics' liens; third, notes indorsed by Henry. In the first 
place, it put aU its claims into better shape, reduced them to the single 
item of bonds, — something which would show well in their statements of 
assets submitted to the insurance superintendents and to the gênerai pub- 
lic. Second, it really released nothing but the personal liability of Henry. 
It had, outside of the obligations of the canal companies indorsed by 
Henry, large claims against him, and of his probable insolvency it then 
had but little doubt. Third, by the advancements which it contem- 
plated, the canal properties would be finished and put into good shape to 
earn an income, which as yet they had failed to do. Fourth, it evidently 
had great confidence in Mr. Henry's ability to push the canal schemes 
and make them a success, and feared disaster to itself if he threw up the 
enterprises. 

It may also be said that, under the contract as claimed by Heniy, de- 
fendant was called upon to invest more money in thèse enterprises, and 
take additional bonds, and that it could hardly be expected that it would 
hâve been willing to put more money into thèse ventures then seeming 
so doubtful. In reply to that it may be observed that the necessity for 
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more money was apparent, and that défendant, as having the largest in- 
vestment, must hâve felt that it would hâve to put in more money to 
protect that which it already had invested. In the second place, it is 
évident from the letters of the company, that it expected to make ad- 
vances. In a letter from the président, of date November 11, 1884, to 
Mr. Henry, and which is one of a séries of letters, which, as will be 
seen hereafter, défendant relies upon as constituting a con tract in writ- 
ing, the writer says: "The third stipulation proposes that you make 
sùch provision on or before April 1, 1885, as will efifectually relieve this 
Company from the necessity of making any further advances than hâve 
already been made," etc. Then we shall for "the considération of $300,- 
000 reconvey," etc. "But it does not appear to be within your power 
to make the provision required for such relief, and as it is certain that 
immédiate advancements must be made, we cannot agrée to the third 
stipulation." And again, in the same letter: "The entire amount of 
future advances to be made by the Travelers' Insurance Company on ac- 
count of ail the aforesaid enterprises submitted by you, is limited to 
the round sum of fl50,000, the detailed apportionment and payment 
of which shall be the subject of a separate memoranda, and the anjount 
to be advanced shall in aU cases be subject to the discrétion of the finance 
committee of the Travelers' Insurance Company." 

It also appears that Mr. Bronk was sent out to Denver to represent 
eapecially the défendant, so that while it may well be that the amount 
of advances was to be determined by défendant, and that the extent of 
expenditures in the way of work on the canals was not to be left alone 
to the discrétion and management of Henry, yet it is very évident that 
the Travelers' Insurance Company contemplated and expected to advance 
large sums towards the completion of thèse canals, and for the protection 
of its own interests. 

I pass now to a considération of the matter set up by défendant as 
constituting a written agreement which consists — First, in the written 
report made by a committee of the directory of the Travelers' Insurance 
Company, after consultation with Mr. Henry, and of date November 5, 
1884, in which the increase of the bonded indebtedness of the canal 
companies was recommended, the completion of the work, etc.; second, 
a letter from Mr. Henry of date November 4, 1884, to Président Batter- 
son, submitting three amendments to that report; third, a letter of No- 
vember llth, from Président Batterson to Mr. Henry, declining thèse 
proposed amendments, and making certain propositions; and, fourth, a 
paper, without date or signature, which reads as foUows: 

"Having read the letter signed by Président Batterson and Secretary Den- 
nis, dated November 11, 1884, and a memoranda thereto annexed, dated No- 
vember the twelfth instant, I hereby signify both for myself, for Henry and 
Aldrich, and for the Colorado Loan & Trust Company, our joint and several 
acceptance of the various stipulations and conditions therein contained, and 
we jointly and severally also agrée that the Travelers' Insurance Company 
may appoint an agent or attorney who shall act with us in tlie management 
of ail lands and canal companies referred to in said letter and said memoranda 
under the conditions therein specifled." 
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Aife I saîd, thîs paper contaînsno date nor signature, ^pd Mr. Henry 
tefetifies that he never saw nor signed any such paper. Mr. Batterson 
testiûes th|at Mr. Henry canie into :his office with suGh a paper in his 
owïihandwriting, and that it washanded to a type-writer, who made 
two copies, and that one oflthemwas' signed by Henry and handed to 
hito. Tfaat thereafter S. 0< Henry, he presunaes, carried pff the copy 
sii^nedibj? his brother. This, S. 0. Henry dénies. Of course, this tes- 
tiittofty, by itself, leaves the exécution of this paper a matter of dispute. 
Other matters, however, -weigh very materially against theclaim of Mr. 
Batterson. If such a paper was executed, closing a contract involving 
SG much money and such large interests, it is common expérience that 
it would hâve been placed away . carefully for future use and référence. 
As a matter of fact, it seems to hâve been forgotten. The président does 
not prétend to hâve seen or searchedfor it frona the time ofits exécution in 
NoVember, 1884, until the summer of 1886, and then upon examination 
only this unsigned paper cculd befound. No référence is made in any 
létter or conversation to the existence of this written contract as deter- 
mining the rights and obligations of the various parties* The answer, 
which was swom to October 16, 1885, and filed soon thereafter, con- 
tains no référence to it. Nor does its existence appear to hâve been 
known to the defendant's attorneys until in the fall of 1886, when en- 
gaged in taking testimony. Again, the amount of bonds of at least two 
of thèse companies, which were^^ issued right away after this time, were 
each $50j000 in excess of the^ sum named in thèse papers. Again, on 
the face of- thèse papers, as I hâve already noticed, appéars a clear in- 
timation of the purpôse and expectation of the Travelers'Insurance Com- 
pany to make further advances, which now défendant says were to be 
obtained by Mr. Henry from the sale of the extra bonds. Putting ail 
thèse things together, it must be held that the testimony tending to es- 
tablish this aâ the consummation of a written contract is very unsatis- 
factory, and I hâve little doubt in coming to the conclusion that this 
lastletter was not signed by Mr. Henry, and that the séries of letters 
does not évidence the real contract. 

There are one or two other matters that require notice. One is that 
Mr. Henry, aceording to the testimony of two or three witnesses, made 
a statement som« time after this contract to the eÊFectithat ail his assets 
were tied up in the hands of défendant; andi second, that in a letter to it 
he com plains that it had not done him the favor of releasing a security 
held by it. But this is su$oeptible of very easy explanation. The truth 
is that, outside of ail advances made by défendant. on account of the ditch 
companies, it had loaned Mr. Henry on other accounts large sums, and 
for them it had a pledge of ail his known assets as security. 

There are other matters of testimony which bave ihfluenced me ou. 
the one side ot* other towardsthèconëlusion which I hâve reached. I 
hâve already protracted this opinion to greàt length, aM I think it would 
âyaii little to attpmpt to mention thèse others which, in my judgment^ 
are minor matters.. I ;. . 

As indicated heretofore, that which has controUed my judgment more 
than ail else is the officiai action of defendant's officers, their statements,. 
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letterS, and books. Thèse things, I think, are more to be considered 
tban any oral testimony or recollection of witnesses, and my conclusion 
is that a contract waa made substantially as stated by Henry, — a con- 
tract by which the company agreed to take new bonds for its holding of 
old bonds, and for ail advances which it had made or should make on 
account of thèse ditch companies, no matter how they were evidenced or 
by what security. As thèse bonds have^, according to a letter from the 
trustée, the vice-président of défendant company, been, in a large meas- 
nre, passed into the custody of the défendant, it follows that the notes 
and obligations of the ditch companies, with the indorsement of Mr. 
Henry, hare been paid and satisfiedy and should be surrendered, and 
that ail securities ■which were held simply as collatéral for thèse obliga- 
tions should be teturned. Of course, it is not claimed that this contract 
leaches to any matter outside the obligations of the ditch companies, 
or that the private debts of Mr. Henry were in any way discharged or to 
be affected by it.i 

A decïee will therefore go in accordance with this conclusion,' — a de- 
cree establishing a contract as above stated, and directing an accounting. 
The matter will be referred to a master to state the account. This ac- 
count will state the various sums advanced on account of or for the ex- 
penses of the ditoh companies» the évidences of debt given therefôlj the 
«ecuritîës plàèed as collatéral therefor, and the disposition made by de- 
fendaht of àHy and ail of them ; also, the number of bonds received : by 
defehdaùt, atid the time of their receipt. On the coming in of the flias- 
ter's report, a deeree will be entered such as the facts shown by that xe- 
port wÛl justify. ; 



; MouLTON r. Leighton, (two cases.) 

lOirouit Court, ï>. Minnesota. Decémber 15, 1887.) 

MORTGAGE— EjBCTMEIfT Bt îtoBTGAGOE— MOKtGAQBB IN POSSESSIOIÎ. 

A àortgagbr brought aictlon in ejectiae^t agalnst défendant, who waa on- 
titled to the rights of à mortgagee in possession. HeW, that as the taking of 
an account of what was due under the mortgage was a proceedihg appertain- 
ing to a cbort of equity, and;a multiplicity of puits would thsreby be avoided, 
theaotiop could not be maintained. 

Ou Motion foi! Judgment for Défendant on the Pleadings. 

Thèse were actions in ejectment brought by Martha À. Moulton, a 
mortgagôr, jàigainst James H. Leighton and Ephraim F. Leighton to re- 
«over possession of mortgagéd premises. 

ïTocfeon, ^h^àter <fc Ifî^i, for plaintifl!. 

£ïfcM, Cbften <fc iSAatBj for défendant. 

Beewee, J. This is a motion by défendant for judgment on the 
pleadings. I shall consider two questions only. ; ,; ■ : ; r 
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ït îs apparent from the pleadings, tàking them altogether, that the 
plaintiff is a mortgagor, suing in éjectaient against the défendant, who 
has ail the rights of a mortgagee in possession. There having been an 
attempted sale, the title sought to be conveyed by that sale passed by 
sundry mense conveyances to the défendant. It is insisted that such an 
action cannot be maintained. If it were in the staté court, there would 
be no question, for the supremç court of this state, in the case of Johnson v. 
Sandhoff, 30 Minn. 201,* has ruled that an action in enjectment will not 
lie tinder thèse circumstances. But it is insisted that a différent rule 
obtains in the fédéral court, because no équitable défense can be pre- 
sented in an action of éjectaient, and that therefore the remedy of the de- 
fendant is by a bill in equity to enjoin the légal actiori. But the suprême 
court of the United States, in the case ot Brobst v. Brock, 10 WaU. 529, 
has also declared that an action of éjectaient will not lie in the fédéral 
courts by the mortgagor against the mortgagee in possession. That case 
went up from the state of Pennsylvania, and it is insisted that a différent 
rule must obtain heré, bécause, by the settled law of this state, a mort- 
gage passes no title, and conveys no eatate, — simply créâtes a lien; and 
therefore that as the légal title has not passed from the mortgagor, but 
remains with him ail the time, the mortgagee, though in possession, has 
nothing but a lien or right in equity, -which he can enforce only in a 
court of equity. Of course, it is familiar that at coinmon law, and in 
most of the New England Btates, a mortgage is a conveyance of the title, 
which becomes vested in the moiiigagee upon default in the payment of 
the amount secUred by the mortgage, and that one of the remédies that 
he has is an action of ejectment for the possession. It is true that in 
this as well as in most of the western states a mortgage is looked upon 
as an incident. The debt is the principal thing; the mortgage is merely 
a security therefor. An assignment of the delît carries the mortgage. 
A conveyance by the mortgagee passes nothing. And there are expres- 
sions in several opinions of the suprême court of this state running along 
that Une of thought; and yet there are other expressions used by that 
court by whicb the mortgagor's interest is spoken of as an equity of ré- 
demption. In the case in Wallace, supra, Mr. Justice Strong states the 
rule correctly, and I think applicable to the law in force in this state, in 
thèse words: 

"It is trùe that a mortgage is in substance but a security for the debt, or 
an obligation, to which it is collatéral. As between the mortgagor and ail 
others than the mortgagee, it is a lien, a security, and not an estate. But as 
between the parties to the instrument, or tlieir privies, it is a graiit Which 
operates'to transmit the légal title to the mortgage, and leaves the mortgagor 
i»nly the right to redeem. Formerly, if the condition was not strictly per- 
formed, the estate in the mortgagee, at flrst conditional, became absolute, and 
the mortgagor's right to redeem was lost. The estate or interest, though de- 
feasible at its inception, became utlcqnditional on a failure of the mortgagor 
to pay the money secured, or fulflll the condition at the time appointed for the 
performance." 

>14N. W. Rep. 889. 
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That àuthority is cited by the suprême court of this state in the opin- 
ion to which I hâve referred. 

Looking at the instrument itself, it is a conveyance; that is, it is such 
in terms, — a conveyance 6f the title subject to a defeasance; and that 
the législature of this state recognized the scope and import of it as a 
conveyance is apparent from several sections. It calls it a conveyance; 
it provides for its acknowledgment and record as other conveyances of 
real estate. In one section it uses this language: "A mortgage of real 
property is not to be deemed a conveyance so as to enable the owner of 
the mortgage to recovèr possession of real property without foreclosùre." 
It haS thus, while recognizing the nature of the instrument, placed cer- 
tain limitations upon its légal efïect. Again, looking at the question in 
a practical light, supposing this action of ejectment were permitted to 
lie, andjudgttientetitered, the défendant, a mortgagee in possession, wotild 
be — and this is nol; doubted — at liberty to file his bill in equity to restrain 
the enforcement of this judgment. Under such a biU, the chancellor 
might find the amount due on the mortgage, and restrain the enforcement 
of the j'udgiùëntat law only until thô payment of that sum, and for any 
improvémehts made by the mortgagee; but he would be at liberty to 
enter a decfée simply restraining the enforcement of the judgment at 
law. There might be reasons— an insufficiency of proof, or othèrwise 
^which would justify, if not compel, such à decree. And then, as 
a third suit, the mortgagor would be driven at last to a bill in eiquity 
for an accounting. And, furthermore, if a mortgagor bas given a Inort- 
gage which has not been paid in money, but which bas been paid, as he 
claims, by an appropriation of rents and profits in the hands of the mort- 
gagee in possession, is it any more than fair that he should assume the 
burden of litigation from the inception? But without discussiOg the 
q'-^istion further, and following the décisions of the suprême court of this 
state, as well as those of the suprême court of the United States, and 
construing them as applicable to the laws of this state, I think that a 
mortgagor cannot main tain an action of ejectment against a mortgagee in 
possession. That compels me to sustain the motion for judgment on the 
pleadings. 

The other matter to which I shall refer is one, décision upon which 
is unnecessary ; and yet, for fear counsel might file a bill in equity, when 
this question would hâve to be met, I think it no more than fair to them 
that I should express my conclusions upon that. This sale, or attempted 
sale, was in 1866; possession taken in 1867, nearly 20 years ago. In 
1883, the législature of Minnesota passed this law: 

"The sheriff's oertlficate of any sale heretot'ore or hereafter made, under a 
power to sell contained in a mortgage, shall be prima fade évidence that ail 
the requirements of law in that behaif hâve been duly complied with, and prima 
/acî'e évidence of title in f ee thereunto in the purchaserat such sale, his heirsor 
assigns.aîter the time for rédemption therefrom hasescpired; and nosUch sale 
shall be held invalid or set aside by reason of anydefect in the notice thereof, 
Or in ihe publication or posting of such notice, or in the proceedings of the offl- 
cer making such' Sale, Unless the action in which the validity of such sale shall 
be callëd in question be commenced, or the défense alleging its invalidity ba 
v.33F.no.3— 10 
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interposée! within (îve years after the date of suçli sale." And "this act aliall 
take effect and be in force from and after the first day of September, A. D. 

Piaintiff insists in his reply that that act is void, because it was not 
; regularly passed; because the title is not broad enough to include the 
provisions of the act. Upon thèse matters I hâve nothing to say; for, 
while tbey are matters of ^hich the court is bound to take judicial no- 
• tioe, as a matter of fact they hâve not been brought to my notice. The 
title is not given in this volume. I hâve not had time to hunt up a 
volume in which it is, and I do not know what circumstances attended 
the passage of that act. I hâve nothing to say upon those matters. But 
if the act were regularly passed, if the title be broad enough to sustain 
the act as a wholcy so that it is a yalid enactment of the législature of the 
State of Minnesota, then I haye no doubt that a valid défense is shown 
to this claim bf the plaintiflf, whether presented itt an action of eject- 
ment, or bill; of equity; the statuteof limitations would be a perfect bar. 
It says,"The sheriff's certificate shall be prima fade évidence;" and if it 
be replied that in this case no oertificate of sale was issued, but only a 
deed, stillthat is immaterial, forit is the sale which is not to be held in- 
valid or set aside unless the action is commenced within fiye y^iars. This 
sale was in 1866, the action was commenced 20 ye^rs after, and there- 
fore,. by tbis statute,! this action is barred by lapse of;time, The act in 
ternes ftpplies to «aies heretofore made. It is to be remembered that the 
act.did DQt gointo effect untijL sometime after its passage; thus giving 
time for ail suits to be brought in cases wh«re sales were made before its 
date.- ;:■■;, -.,.■:;■ i , 

Judgment wijl be entered in both thèse suits; they being of a like 
nature. Judgment orderied acpordingly. 



Salem Capital Floub Milus Co. ■». Stavton Watek-^Ditch & 
'^'■' : - ^r Canal Go. ■ ' ■■■ 

I . (Circuit Court,.!). Oregon. December 19, 1887.) ., ^ 

1; WatBBS AITO ■WATBB-CoUBSÉSrT-lNCOKPORATIOlI OF MAIÎ0PACTtmiNa COMPANT 

— ^Watbb Pbivilbgbs cf. -■.,-,■■ 

The act 6Î December, 17, 18S6, (Sess. Laws, 47,) declaring certain p.ersons and 
their âsàoiSates to be a corporation by the' nam'e bf the "Wallamet Woolen 
Manufacturing Company,'' for the purpose of ereatin^and improying water- 
powers and privilèges and manufacturing, conferred on said .corporation the 
power to dispose oï the wholé or any part of thé "privilège" thereià graïitèd. 
to taise and conduçt water from the Santiam river at or near Salem, and the 
"hydraulic power'? therebycreated. . 
2. Thustst-Çiibation: OF—t Design ATiON op Cbstdi que Trust. 

. A trustesjtate may be crealed withouta eeaiui que trust inexistence, so that 
one is nàmed in the trust, àhdcbmés into being, and may be distinguished 
dUring thé life of the trustée. 1 ' 

> Bespectiing the question «s to the; désignation of benefloiaries affecting the validity 
of a trust, see Isaacs v. Emory, (MdO 1 AU. Rep. 718 ; Ireland v. Geraghty, 15 Fed. ïlep. 
35; Sleeper v. Iselin, (lowa,) 17N. W. Rep. 923; Boardmam y. Willard, (lowft,) 84N.W. 
Rep, 487. 
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3. WaTERS and WATEK-CotTRSKS — GrAUT OF WaTBB PRIVILEGES — CONSTRUC- 

TION. 

P. and wife, for a valuable considération, grantod W., W. and R., to the use 
of the Wallamet Woolen Manufacturing Company "alone," the right to take 
water from the Santiam anywhere on their donation, and to eut and maintain 
a canal oveï and upon said donation capa"ble of carrying sufiBcient water from 
said river for the purposes of said Company at Salem. Held, (1) that under 
the act of 1834, regulating conveyances, (2 Laws Or. § 3005,) the duration 
of the easement granteà dépends on the intent of the parties, and the estate 
of the grantor in the land burdened therewith, both oi which show that the 
easement was granted in fee-simple, and is perpétuai and assignable with the 
dominant estate or land in connection with which it is used; (3) that the word 
" alone " only signifles that the grant was made for the sole use or beneflt of the 
Company, and not the trustées or other person; (3) that the grantee of the 
easement, and its successors in interest, are entitled to eut and maintain a 
ditoh over and upon any partof the donation necessary to enable it to take 
the water from the Santiam, and if, by reason of a change in the bed of the 
stream or othë'r like cause, it becomes necessary to deepen, widen, or prolong 
said djtcb to get said trater, it may be done. 

4. Injtjnction— TrSIspabs. 

Equity has jurisdiction to enjoin and prerent the commission of acontinu- 
ous trespasB, on the ground of the inadequao^ of the remedy at law. 

ISj/Uabus b}/ tàe Oowft.) ■ 

In Equity. On bill for injunctîon. 
William B. OUBert, for plaintiff. 
Parrish L, WiUis, for défendant. 

Deady, J. This suit is brought by the Salem Capital Flour-Mills 
Company, a British corporation, against the Stayton Water-Ditch & Canal 
Company, a corporation formed under the laws of Oregon, and Silas A. 
and S. W. R. Jones, citizens of Oregon, to hâve said défendants enr 
joined from interfering with the prolongation of the plaintififs ditoh, 
whereby water is taken from the Santiam river and conducted in the 
channel of Mill creekto Salem, for the use of the plaintiff 's mills; and 
from diverting the water from the same. 

The défendants demur to the bill, for that the plaintiff is not entitled 
to the relief sought. 

Fora prôper understandingof the ca?e, a somewhat full abstract of 
the lengthy second amended bill, and the amendment thereto, must be 
msjde. 

It appears therefrom that o^ December 17, 1856, the législature of 
the territory of Oregon passed an act incorporating the Wallamet Woolen 
Manufacturing Company, hereinafter called the "Woolen Company," and 
thereby conferred upon it "power to bring water from the Santiam river 
to any place in or near Salem," through the channel of MiU creek, as far 
as practicable; and for such purpose authorized it to enter "upon lands, 
and also upon said creek, and do ail tbings proper and suitable for a 
safe, direct, and economical conveyance of water as aforesaid;" and con- 
ferred on said Company the exclusive right to the hydraulic powers and 
privilèges creatgd by the water jihich it takes from the Santiam river,'? 
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and to "use, rent, or sell the same, or any portion thereof, as it may 
deem expédient." 

Under this act the woolen company, at great expense, forthwith dug a 
ditch from a point on the right-hand bank of the Santiam, near the town 
of Stayton, to a point in the channel of Mill creek, and did thereby con- 
duct water from the Santiam through said channel to Salem; that in 
1857:the T^oolen company erected woolen mills at Salem on the bank of 
said Mill creek, on land then beïonging to it, and particularly described 
in the bill, and thenceforward, until May, 1876, when the building wàs 
destroyed by fire, operated the same continuously by force of said water; 
that said water-power was and is of great value, and the woolen com- 
pany kept the exclusive use of the same until April 11, 1870, when it 
granted, to the Salem Flouring Mills Company tlje right to hâve one-half 
thç water fiowing through said ditch and channel to Salem, conducted 
to its premises therein, and the water-right granted to William Waldo 
onMay 1, 1874. 

On August 24, 1875, the Ivdolen company executed and delivered to 
the Bank of British Columbia a mortgage on ail the said property, rights, 
and privilèges so owned by it, and thereafter, in a suit brought in this 
court to enforce the lien of said mortgage, the same was sold and con- 
veyed to William Reed on September 6, 1882, whô afterwards sold and 
conveyed it to the City of Salem Company, which compapy, on June 1, 
1884, sold and conveyed the same to the plaintiff, which thereupon be- 
came, and still is, the owner thereo'f; that the grant lo Waldo was a per- 
pétuai right to use the water so brought to Salem for the purpose of op- 
erating a flour mill to be built on a tract of ground on the bank of Mill 
creek just below the property of the woolen company, and containing 
about two acres, whereupon he erected a flour mill, which, since 1877, 
bas been operated by the water aforesaid, and about June 1, 1884, the 
plaintiflF, by mesne conveyances from Waldo to itself, became and stiU 
is the owner of said mill property and water-rights; and that in 1882 the 
plaintiff built another flour mill on property adjacent to said miU, and 
said flour mUls hâve ever since been operated by the water of the San- 
tiam, and would be comparatively valueless without the same. 

The ditch was constructed from near the town of Stayton to the San- 
tiam on the donation of Stephen Porter and his wife, who theretofore, 
on April 3, 1856, for a valuable considération, had by their deed granted 
to George H. Williams, Joseph Watt, and A. H. Reynolds, to the use 
of said woolen company, "the right of a canal way through ail and any 
lands then owned or occupied by them in Marion county, necessary to 
be passed through in conveying the water of the Santiam into the chan- 
nel of Mill creek," and also granted to said persons, for the benefit of 
said, company, authority "to enter on the same for the purpose of cut- 
ting a canal sufHciently large to admit the flow of any amount of water 
required by said company for their puposes at Salem," and agreed "to 
allow them ail the rights and privilèges necessary for the construction, 
use, and préservation of said canal;" that at the date of such conveyance, 
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said Williams, Watt, and Reynolds were the trustées of the corporation 
for -whose benefit said rights were conveyed, and the plaintiff by the 
mesne conveyances aforesaid "has become and now is the owner of and 
entitled to aÙ the rights, powers, and privilèges thereby granted." 

On May 7, 1852, the date of the officiai survey of the donation of 
Stephen Porter and wife, the meandered line of the north bank of the 
Santiam was the southern boundary of the same, which included ail the 
land in the fractional S. E. J of section 10, and the fractional S. W. i 
of section 11, in township 9 S., of range 1 W., of the Wallamet meridian, 
lying north of said meandered line, as shown on the map entitled "Ex- 
hibit A;" that at the time of the exécution of the deed by Porter and 
wife, and the construction of the ditch, the position of the Santiam had 
gradually changed to the northward, so that the north bank of the same 
crossed the line between said sections 10 and 11, 8.25 chains north of its 
intersection with said meandered line; that said ditch took water from 
the north bank of the Santiam at a point 15 chains west of the line divid- 
ing said sections, and 6.75 chains from the nearest point on said mean- 
dered line, and designated on Exhibit A as "W. W. Mfg. Co.'s dam, 
built in 1857 ;" and said woolen company continued to receive watér into 
its ditch at said point for the use of its mills at Salem until 1872, when, 
by reason of a freshet in the river, the channel thereof was suddenly 
changed to the Southward 30 chains from the point where the ditch con- 
nected therewith, and has ever sinee flowed in this new channel; where- 
fore said woolen company was obligecl, and did, in 1873, prolong its 
ditch eastward from its eastern terminus, along the right bank of the old 
channel of the river to the junction with the new, and in so doing ex- 
pended a large sum of money in excavating said channel, in banking the 
îeft side of the ditch, and in constructing wing-dams and head-gates 
thereon, and thereby received and used the water of the Santiam, as be- 
fore. 

On July 20, 1876, Stephen Porter and wife made a conveyance, to 
eundry persons, of the land on which the ditch was prolonged as afore- 
said, and thereafter the grantees therein, on January 12, 1877, and Drury 
Stayton, who had been placed in possession of the ditch by the woolen 
company, to care for the same and regulate the flow of water therein, 
conspired together and took possession of the prolongation of the ditch, 
claiming a right to the same, and on November 12, 1879, said grantees 
conveyed the same to the défendant Silas A. Jones. 

In January, 1880, the défendants Silas A. and S. W. R. Jones pro- 
cured the incorporation of the défendant, the Stayton Water, Ditch & 
Canal Company, of which they are the principal stockholders, for the 
purpose of constructing and maintaining a ditch from the town of Stay- 
ton to a point on the north bank of the Santiam, where the prolongation 
of the plaintifif's ditch terminâtes; that said corporation took possession 
of said prolongation, and conducted water through the same to and be- 
low the point where the plaintiff s ditch terminated in 1872; and, by 
means of a canal there Connecting with said ditch, supplied the town of 
Stayton with water; and said Silas A. Jones has given some pretended 
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lieeiise or easement to said Stay ton Company in and about said prolonga- 
tion, ,tô the plaiutiff unknown, and did, in 1886, convey to S. W. R. 
Jones: the property acquired by him under the deed of November 12, 
1879; tBat irom the formation of the Stayton corporation until 1882, it 
and the défendant Silas A. Jones held possession of said prolongation, 
denying any right of the plaintifï's grantor thereto, and in 1882 said cor- 
poration constructed a ditch from a point on said prolongation, fifteen 
chains west of the eastermend thereof, in a south-westerly direction to a 
point Six chains south, arid belowthe eastern end df the plaintiff's ditch, 
and thenfee to the old canal leading to Stayton, whereby the défendants 
càn send the wftter which is received from the Santiam, at the eastern 
end of the prolongation, to the town of Stayton, and shut it off altogether 
from the plaintiff's ditch, and thus prevent it from reaching Mill creek, 
and they hâve, since 1883, refused to allow any of the water of the San- 
tiam to flow into the prolongation beyond said point of diversion, unless 
the plaintiff or its grantors would pay them for the same; that said de- 
fendants hâve threatened and do threaten that, unless the plaintiff will 
recogni?e their claim , and pay them what they demand therefor, they 
will not' allow any water to flow into its ditch, and thereby deprive it of 
the use of the water of the Santiam; and said défendants assert that they 
hâve been in the continuons and adverse possession of said prolongation, 
through said Drury Stayton and others, since January 12, 1877, claim- 
ing to owû the same, and that in 10 years therefrom they will hâve ac- 
quired the exclusive right thereto; that the acts of the défendants in this 
respect bave been without the consent, and against the protest, of the 
plaintiff and its grantors. 

In January, 1877, the woolen cbmpany temporarily ceased to use said 
ditch and water-power, and, having no officer or agent at or near Stay- 
ton, had no knowledge of the clàim made by the défendants or their 
grantors to the same until the défendants began the construction of their 
ditch in 1882, at which time the title of plaintiff 's grantors to said ditch 
and the privilèges connected therewith, as derived from the âct of the 
législature aforesaid, had been controverted in this court in the suit to 
enforce the lien of the mortgage aforesaid, on the ground that the Woolen 
Company could not mortgage or transfer the same; and after the décision 
of this court in favor of the right, the case was appealed to the suprême 
court of the United States, where a décision in favor of such right was 
not rôached until December, 1886, but for which litigation the plaintiff 
and its grantors would long since hâve brought suit to protect their rights. 

The capital stock of the Stayton corporation is $4,000, fuUy paid up, 
and both it and Silas A. Jones are insolvent; but, as to S. W. R. Jones, 
the plaintiff is not advised as to hiàresponsibility or Ihe extent and nat- 
ure ofhis claim ;to said property or water-rights. 

The bill prays that the défendants i^may be enjoined from interfeïihg 
with the flow of water in said prolongation, or asserting any right there- 
to, and that they be required to remove the dam constructed across the 
same, and close up the opening made by them in the left bank thereof. 
I The first question raiaed by the demurrer is aS to the nature aûd ex- 
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tent of the " power " or " privilège " granted to the woolen company con- 
cerning the water of the Santiam by the act of 1856, and its authority 
to dispose of the same. 

The unqualified right to take water from the Santiam, and conduct 
the same to or near Saleïn through the channel of Mill creek, is expressly 
granted by section 5 of the act; and for such purpose the company is 
thereby also authorized to enter on "lands" and said "creek," "and do 
ail things proper and suitable for a safe, direct, and economical convey- 
ance " of such water, sUbject to the payment of damages for any injury 
to the property of another. 

Section 6 of the act provides: 

"Said corporation shall bave the exclusive right to the hydraulic powers 
and privilèges created by the water which is taken from the Santiam river, 
and may use, rent, and sell the satne, or any portion.thereof , as it may deëin 
expédient." 

The purpose and intent of this section is plain ènough, although it 
niust be admitted that its composition is faulty and confused. The "hy- 
draulic powers" are "created by the water" in motion after it is taken 
from the Santiam; in fact, it is the power ôf the water in motion. This 
power the company was authorized to dispose of in whole or in part 
wherever it existed. But the water created no "privilège;"' That waa 
<îteated by the act, and consisted in the right to take water for hydraulic 
purposes eut of the Santiam. This "privilège" and the "power" result- 
ing froûi' its exercise, the woolen company was authorized by this section 
to dispose! ôf by mortgage or otherwise. It was so held by this court in 
the suit to énforce the lien of thé mortgage given by the company to the 
Bank of British Columbia, and on an appeal to the suprême court, the 
raling wa'saflÈirmed, {Manufaduring Co. v. Bank, 119 U. S. 191,7 Sup. 
et. Rep. 187 ;■) âhd there ought never to hâve been any question aboutit. 

The extent afld nature of the power consists simply in the right to take 
water from thô Santiam^ withôut lirait or restriction as to quantity or 
place, and cônductthe same to Salem by the route indicated. The river 
may be tapped at more than one place at the same or successive times. 
In short, therè is no limitation on the power, and it is granted subject to 
«nly one condition,— that the company "shaU be answerable in damages 
to any person whose property is injured by its acts." 

And now, what right did the plaintifPs grantor, the woolen company, 
acquire under the deed of Porter and wife? This deed grants to Will- 
iams, Watts, ànd Reynolds, for the considération of $400, the right to 
eut a canal-way through any lands owned or occupied by the grantors, 
for the pùrposè of taking the water out of the Santiam, to the channel 
of Mill creÀ, in any amount the company may require for its " purposes 
at Salem;" and the grantors therein thereby agrée to allow the company 
"ail the rights and privilèges necessary for the construction, use, and 
préservation of said canal." 

The power and privilège waS not exhausted by the construction of the 
ditch to a certain point on the river in 1857. For the purpose of main- 
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tainiïîg a canal or ditch on, over, and through the Porter donation, so as 
to receive and take water from the Santiam thereon, in such quantity as 
the Company or ils successors in interest raight or may need or require 
at Salem, it continued and still continues in full force. Therefore, when 
the channelof the Santiam was, in 1872, suddenly deflected to the 
Southward, and away from the eastern terminus of the woolen company's 
ditchj so that no water flowed therein, the companyhad a right to make 
any necessary prolongation of the same, any where on such donation, in- 
cluding the former bed or channel of the river, so that sufficient water 
would again flow through it to the channel of Mill creek. 

But the same resuit would follow, if the stipulation for the "préserva- 
tion" of the ditch was not in the Porter deed. In the nature of things, 
and by the terms of the deed, the grant was in fe^, — without linlitation. 
The act then and since in force in regard to conveyances provides: 

"The term ' heirs,' or other words of inheritance, shall not be necessary to 
create or convey an estate in fee-simple; and any conveyance of any real es- 
tate hereafterrexeouted sttallpass ail the estate of the grantor, unless the in- 
tent to pass a less estate shall appéar by express terms, or be necessarily im- 
plied in thé terms of the grant." 

This provision is applicable to the grant of an easement which is an 
interest in land, bj deed, such as the plaintiflf claims in the Porter do- 
nation.' This easement may be for years, for life, or in fee, (Washb. 
Easem. 4th;Ed. 26,) owing to the terms of the deed, and the circum- 
atances under which it was executed, subject, however, to the rule pre- 
scribed by this statute, that no words of inheritance are necessary to cre- 
ate an easement in fee, and that the duration of the grant shall equal 
that of the estate of the grantor in the lands subject to the easement, un- 
less a contrary purpose shall appear. 

At the date of the grant of thé easement, Porter and wife were seized 
of an estate of inheritance in the land, and there is nothing in the terms 
of their deed or the nature or purpose of the easement which at ail indi- 
cates an intention to grant the easement for a less time than the dura- 
tion of their own estate in the premises, but the contrary. Hence the 
, right to maintain a ditch on and through the Porter donation was to 
conduct water from the Santiam to the channel of Mill creek, for the 
purposes of the woolen company at Salem, is perpétuai; and if, in the 
course of time or events, it becomes necessary, to accomplish such pur- 
poses, to widen, deepen, or lengthen said ditch, the then owner of the 
easem ent may do, so. 

As was said in Pomfret v. Ricroft, 1 Saund. 322, "When the use of 
anything is granted, everything is granted by which the grantee may 
hâve and enjoy such use.," See, also, on this point, Prescofi v. White, 
21 Pick. 341; QoUins v. DrisœU, 34 Conn. 43; Donndl v. Humphreys, 1 
Mont. 518; Dyer v. Depui, 5Whart. 684; Thompson v. Ughw,AOr, 369. 

But theright of the woolen company to flow the water of the Santiam 
over the old bed of the river to its ditch, may be rested on another 
ground than its right to prolong its ditch, and use such old bed for 
such prolongation, When a stream is suddenly diverted from its chan- 
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nel, any person who has acquired a right to the water flowing in such 
channel may retum it to the same. Washb. Easem. (4th Ed.) 444. 
The woolen company, as the grantee of Porter and wife, had an inter- 
est in the fiow of the Santiam in its channel by the eastern end of its 
ditch, and therefore upon its sudden diversion to the southward it had 
a right to turn the river back to the old channel, or at least, somuch 
thereof as was necessary for its "purposes at Salêm." And in so doing, 
it might facilitate the passage of water from the new to the old channel, 
and throughthe latter to its ditch, by wing-dams, and by deepening and 
cleaning the same, and confining the flow within narrower limits, or 
othër proper and sui table means. 

But whether the course Of the Santiam changed suddenly or gradually , 
so long as it ran over or upon any portion of the Porter donation, the 
■woolen company had a right under the grant to prolong or extend its 
ditch over and upon the same to the river, aiid take the water therefrom, 
and conduct that same to the channel of Mill creek,and thence to Salem. 
And, in my judgment, if the Santiam should change its course, so as to 
leave the Porter donation altogetlier, the party entitled to the benefit or 
privilège granted to the company might extend this ditch in any direc- 
tion through said donation, so as to reach the stream and take water 
therefrom. 

But it is objected that the deed from Porter and wife is void for want 
of a cestui que trust at the date of its exécution. 

It appears from the deed and act that a number of persons were then 
associated together in what they called "a joint stock company," under 
the name of the "WaUamet Woolen Manufacturing Company." As a 
matter of law the association was nothing but a partnership doing busi- 
ness under this name, as it lawfully might. The grant was made to 
Williams and Watt, two of the partners, and Reynolds, for the use of 
the company, and soon after the persons constituting the same were by 
the législature "declared a body politic and corporate," with the organi- 
zation and name then in use by them. The natural persons constituting 
this association, partnership, or company , and calling themselves coUect- 
ively the "WaUamet Woolen Manufacturing Company," were in existence 
at the date of the deed, and capable of taking the beneficiary interest in the 
grant. The description of them as stockholders in a certain" joint stock 
company," was a sufScient. désignation of them. Fiiedînan v. Goodwin, 
McAU. 149. But if this were otherwise, and there was no cestui qae trust- 
or use in existence at the date of the deed, nor until the actual incorpo- 
ration of the woolen company in the December foUowing, the objection is 
not well taken. Mr. Washburn, (2 Washb. Eeal Prop. 3d Ed. 173,) 
after a careful review of the authorities, says: " It may be laid down as 
a gênerai proposition that it is not necessary, in order to create a trust- 
estate, that a cestid que trust should be named who is in being." And 
again (Id. 198) he says: "A trust may be valid and effectuai, where a 
trustée is named, although the cestui que trust may not then be in esse, 
provided such cestui que trust subsequently came into being." See, also, 
on this point, Ashhurst v. Given, 5 Watts & S. 328; Urket v. Coryell, Id. 60. 
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Gounsel for the défendants sets oui the deed in his brief, as it should 
hâve: been in the.bill, frond which it appears that the considération for 
the deed was $400, and that thereby Porter and wife did "release and 
quitclaim" to the trustées therein named the easement in question, to 
the use of the woolen company "alone;" and that the word "assigna" is 
not used therein, or any other word or phrase indicating an intention on 
the pattof the grantors that any assignée or successor in interest of the 
company should hâve or exercise the rightsand privilèges thereby granted. 

The term "assigna" is not necessary in a deed, either as a word of 
limitation denoting the quantity of the estate granted, or to give the 
grantee authority to dispose of the same. When the woolen company 
acquired the easement in question, it took the same with the rights to 
dispose of it at pleasure, unless restrained by some express provision in 
the deed, or. for lack of authority as a corporation. The deed contains 
no such provision, and th&act, as we hâve seen, eonferred on the com- 
pany an unqualified power of disposai. 

The necessity of using the word "alone" in this connection is not ap- 
parent. But the only effect that ban be given to it, with any show of 
sensé or reasoh, is that the trustées named in the deed took the right and 
privilège thereby granted, not for theraselves, but solely for the use and 
benefit of the woolen company; and this is no restraint on the disposing 
power of the latter. And a voluntary sale of the. right and privilège by 
the company, or one made on légal process, to satisfy its debts, would 
so far be a disposition to the "alone" or sole use ofthe company. If 
Porter and wife had sold their donation outright to thèse three trustées, 
to the use of the woolen company 'falone," the resuit would bave been 
the same. Thé company, beitig the owner of the property, could dispose 
of it when and to whom it pleased. ■• 

And lastly, it is objeoted that this right is an easement in gross, and 
therefore not' assignable by the grantee, the woolen company. In sup- 
port of this conclusion it is claimed that there is no land or estate de- 
seribed in the deed in connection with which the water taken from the 
Santiam was to be used. 

It is common leaming that a right or easement in or upon the land of 
another, to be used by the grantee gènerally, and not in connection with 
or' dépendent upon any other land or estate, is not assignable. It iS' 
called a right in gross,— in bulk. It belongs to the person, and dies 
with hira. But an easement, such as a right of way over the land of an- 
other, or to tafce water therefrom, is said to be appurtenant or appendant 
when -the grant thereof is made with référence to other land, whereon, or 
in connection wherewith, it is to be used or enjoyed. The land which 
is burdènëd with the way, or from which the water is taken, is called the 
servient estate, while that which is benefited by the easement is called 
the dominant estate. The easement isisaid to be appendant or appurte- 
nant to the dominant estate, and passes with it as an incident thereof. 
3 Washb. Real Prop. 340; Washb. Easem. 2i 18, 
, An eastement appurtenant, as against one in gross, is favored in the 
làw, and courts will not cbnstrue a grant of an easement to be a mère 
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Personal right, unless snch intent 'plainly appears. Mr. Washburn 
(Washb. Easera. 45)Bays: 

"ïhough an easement, like a right o£ way, may be created by grant ir 
gross, as it is csdled, or attached to tho i)erson of the grantee, this is never 
presumed when it can fairly be construed to be appnrtenant to some other 
«State, and, if it is in gross, it cannot extend beyon(|^ the life of the grantee." 

The deed of Apiil 3, 1856, provides that the canal to be eut through 
the grantors' land sball be "sufficiently large to admit the flowofany 
amount of water required by said Company for their purposes at Salem, 
and agrée to allow them ail the rights and privilèges necessary for the 
construction, use, and préservation of said canal." 

It is manifest from the deed, and the circumstances attending its ex- 
écution, that the grant to the woolen company was made and received 
•with the intent and purpose that the water of the Santiam would be 
taken from and through the Porter donation, and conducted bythe com- 
pany to or near Salem, and there used, at least to operate the mill or 
mills of the grantee then or thereafter to be built at that place. There 
being no limit to the time when the grantee should commence to take 
and conduct this water to ^alem, or the, quantity ît may take and use, 
■ and as the grant is in fee and assignable with the dominant estate, in 
my judgment, the owner of such estate, or its successors in interest, may 
continue to take this water from the Santiam, and conduct it to Salem, 
and there use it to operate any mill or machinery owned by them, no 
matter when erected. 

And under power given to the woolén company, by it? act of incorpo- 
ration, to dispose of the water at pleasure, it and its successors in inter- 
est in the dominant estate and thie easement and appurtenances thereto, 
may conduct and deliver this water at Salem for hydraulic purposes to 
others on such terms and conditions as may be agreed on. Of course, 
the législature could not confer on the company any right to enter on the 
land of tbe Porters, and take this water without their consent, o^ the 
payment of damages therefor. 

But the deed of Porter and wife practically gives the company the right 
to take out of the river on the Porter donation ail the water it wants for 
its purposes at Salem; aùdthe disposition of it, when there, as authoi 
ized by the act, cannot work any préjudice or wrong to the grantors, or 
their assigns, by a subséquent grant or conveyance, such as thèse de- 
fendants claim to be. 

The right to relief in equity, under the circumstances, is clear. The 
remedy àt law is utterly inadéquate. The interférence of the défend- 
ants with the prolongation of the plaintiff's ditch, and the flow of water 
therein, is a continuons trespass, and an injunction wiU be allowed to 
prevent it, at least on the ground of preventing a multiplicity of suits. 
The remedy by an action at law for each act or each day the trespass is 
repeated is altogether inadéquate. 3 Pom. Eq. Jur. § 1357; Goulson v. 
City of Parûandi 1 Deady, 494. 

Counsel for the défendants in his brief refers to an action of ejectment 
pending in this court by the plaintiff against thèse défendants for the 
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possession of the prolongation of this ditch; but the resuit of the action 
will not détermine the right of the, défendants to take water therefrom, 
nor prevent the défendants from lowering the willow dam which they 
hâve constructed below the old dam of the plaintifif's which they havo 
partially removed, by which means they can draw ofif ail the water that 
enters said prolongation, and tiot allow any of it to enter the ditch lead- 
ing to Mill creek. 

The demurrer is overruled. 



United States v. Backland. 

( Circuit Court, D. South Oarolina. December 13, 1837.) 

Rkcogttizance— Kelbasb of Scbett. 

The surety on a recognizance, the condition of which is that the dsfendant 
shall peraonally appear before the circuit court in April, 1887, to answer, etc., 
and to do and receive what shall be enioined by the court, and not to départ 
the court without license, is dischargea where the défendant appears, and tha 
court takes no action whatever in the case, although an agreement is mad» 
between the défendant and the commissioner, for the beneflt of the former, 
without the consent of the surety, that the case shall not be sent up until the 
April term, 1888. 

Motion to Discharge the défendant Kressel, as the surety on a recog- 
nizance. 

H. A. De Saussure, Asst. Dist. Atty., for the United States. 
J. P. K. Bryan, for défendant. 

SiMONTON, J. The défendant was brought before a commissioner of 
this court, charged with an offense against an act of congress. He waived 
an examination, and on twenty-ninth March, 1887, was bound over un- 
der recognizance, having F. Kressel, Jr., as his surety. The condition 
of the recognizance is, "if the said Backland shall persooally appear be- 
fore the circuit judges of the United States of America at the next circuit 
court of the United States for the district of South Carolina, to be held 
at the usual place of judicature in Charleston, on the first Monday of 
April next, then and there to answer," etc., "and to do and receive what 
shall be ènjoined by the court, and not to départ the court without 
license." The circuit court met on the first Monday in April, 1887, and 
the grand jury was discharged. This case was not presented at that 
term ; nor were the gênerai orders taken as is usual. Mr. J. P. K. 
Bryan, of counsel for the défendant, says that he and his client were 
both in court when the grand jury were discharged. The next term of 
the circuit court began on fourth Monday in November, (this term.) 
The grand jury hâve been discharged. This case has not been pre- 
sented. Mr. Bryan says that he has been represented in court during 
this term. 
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A motion is now made for the discliarge of the surety on this bond. 
Evidence has been ofFered and admitted, subject to exception, goingto 
show that there was an understanding between the défendant Backland 
and the commissioner, for the convenience of the former, that the case 
should not be sent np until April term, 1888. If this understanding 
was made before the recognizance was executed, évidence of it cannot be 
admitted to vary or contradict the written contract. If it were made 
after the recognizance was signed, there is no évidence that Kressel was 
présent, or that he assented to it. Although a recognizance is peculiar 
in some respects, it is governed by the rules goveming contracts, in this, 
at least: "Any change in the contract made by the principal parties to 
it, without the consent of the sureties, will discharge the latter." Reese 
V. U. S., 9 Wall. 13. The contract hère was that Backland should be 
and appear before the circuit court in April next, to answer, etc., "and 
to do and receive what shall be enjoined by the court, and not to départ 
the court without license." He did appear. The court took no action 
whatever with regard to the case. 

In Swanh v. State, 3 Ohio St. 433, it is held that when a défendant is 
bound over for trial, and appears at the trial term, although the cause 
be continued on his motion, the surety on bis recognizance is discharged, 
and a new bond should be taken. Keefhaver v. Com., 2 Pa. St. 241, is 
quoted, and sustains the position. 1 Bish. Crim. Proc. 2645f, states the 
same doctrine as supported by abundant authority. But he says that 
the rule varies in the différent states. In South Carolina this is not the 
practice. State v. Haskett, Riley, 97. At the end of the term certain 
gênerai orders are passed, and among thèse one providing "that ail rec- 
ognizances which hâve not been specially discharged be continued over to 
the next regular term." This is also the practice of the courts of the 
United States in this district. Had this been done hère, there would be 
little question. The practice seems to be justified by the terms of the 
recognizance, "to do and receive what shall be enjoined by the court." 
It was not done. Under the circumstances, this case is disposed of by 
the ruling in Ree^e v. U. S., awpra. The condition of a recognizance pro- 
viding for the appearance of a défendant at the next regular term, and 
at any subséquent term, an agreement between the district attorney and 
theaccused, superseding the condition of the bond, without the consent 
of the surety, wiU discharge the latter. Let the surety in this case be 
discharged. No conclusion shall be drawn respecting the principal. 
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lî (Oirouît Oourti,8. J). NéK York. Octobçr 8, 1887.) 

1. ELEADnî!9— BlW OF PaBTICIJIiABS— 'SUFFICÏBNCT. ,, 

ïjj an action by one partner, sigaînst his copartners, the çpmplaînt set out 
that, iti the absence 6t thé plaiptiff, withoùt' his cbriseht or approval, the de- 
fendants maliciousljr wrote letters tofour consignora of the flrm, naming them, 
j.i "apd others, '■ repudiatlng çoptracts already made, and that the.effect of the 
letters was that "one or indre 6i said consignors" thereupon withdrew their 
coiisiénments, to plàintiff'S dàmâge, etc. The plaintiff was required to serve 
a bill ol particulars in explanatioa of the phrases, "and otherSi"and "one or 
more'of said consignors;" Hçi did so by naming some manufacturers, and 
stating that the persons f eferrèd to were ail customers ôf the firm, and that 
their âaiiies would appear f rôm the books which were In the possession of the 
défendants. ZTeZcZ, that the biUi^a? su£Bcient. 
■2. Samb,-.- 

The plaintiff alleged that he had been injured by such conduct of the dé- 
fendants to the amount of $35,000/ "independent of any alleged loss or profit 
shown by the books of the flrm, as resulting from sàid business,'' (of the flrm.) 
,He,was required to serve a bill; t)f particulars specifying the items of dam- 
ages. ' The bill, as served, set eut that the damages were made up of a certain 
percentage of "business "for a certain time. Held, that the bill was not suffl- 
ciently certain ; the " business " upon which the percentage was calculated not 
being indicated with clearness.-. 

At Law. On motion for further bill of particulars. 
: Action by Edward F. Church against Emanuel and Charles S. Spiegel- 
berg, to reçoyer damages for breach of contract. The complaint set out 
that the défendants and the plaintiff had agreed to go into the commis- 
sion business, the, défendants furnishing the capital and the plaintiff the 
trade, a large amount of which he controUed; that the firm was duly 
formed, and the business commenced, when he was calledawayf and the 
défendants maliciously, and without authority, wrote letters to manu- 
facturers, whose eustom formed the most valuable part of the business 
of the firm, repudiating contracte already made, to his damage $25,000, 
etc. ,See31 Fed. Rep.601. The défendants moved fora bill of partic- 
ulars, and the motion was granted; the order calling for "a bill of partic- 
ulars specifying in détail (1) the names of the persons designated by the 
phrase 'and others,' in the sixth line of folio 7 of the complaint herein, 
to whom défendants are therein alleged to bave written letters repudiat- 
ing contracts alleged to have-been made with the firm of E. F. Church 
&Co. ; (2) the names of the persons designated by the phrase, 'one or 
more of said manufacturers, ' in the first and sixth Unes of folio 9 of the 
complaint herein, who are therein alleged to bave withdrawn their ao- 
counts from the said firm of E. F. Church & Co. ; (3) the items of the 
damages of $25,000, alleged in folios 16 and 17 of the complaint herein 
to hâve been sustained by plaintiff." The parts of the complaint referred 
to in the order were to the folio wing effect, respectively: Mrst, that the 
défendants wrote letters, as charged, "to each of said manufacturers, con- 
signors of plaintiff, and said firm, as aforesaid, viz., [naming four,] and 
others;" second, that said letters "were duly received by each of said man- 
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ufaeturers, and caused one or moreofsaid manufacturers to withdraw their 
consignments from said firm," etc.; third, that plaintiffhadbeeninjured 
thereby "to the amount of $25,000, independent of any alleged loss or 
profit, as shown by thé books of said firm, as resulting from said busi- 
ness." The plaintifif served a bill of particulars, setting out, under the 
first clause of the oi^der, that the persons designated as"and others" were 
manufacturers who were consignors of the firm, and whose names would , 
appear from the books which were in possession of the défendants. The' 
phrase, "one or more of said manufacturers," referred to in the second 
clause of the order, was also explained by a référence to the books; the 
nanjes of the three manufacturers, however , being given. The amount of 
the damages was returned as folio ws : " Said item is made up of 1 J per cent, 
upon $600,000 of business in the year 1884, amounting to $9,000; and 
the same per cent, on the same amount in the year 1885, amounting to 
$9,000; and the same per cent, on the amount of $500,000 in 1886, 
amounting to $7,500." 

J. K. Hayimrd, for plaintiff. 

Mflfrncm Â SêMgrnian, for défendants. 

Lacômbe, J. The motion for further bill of particulars under clauses 
1 and 2 of original order is denied. That for further bill under the third 
clause is grantéd, It must be indicated with clearness what "business" 
it was upon whîch the le per cent, is calculated. The complaint avers 
that the loss was sustained "independent of any alleged loss or profit 
shown by the books of thé firm as resulting from said business," (of the 
firm.) If complainant expects to show that, but for the alleged wrong- 
fui conduct bf his firm, that firm would hâve received in the years named 
a certain quantity of business, his profits theréon being 1} percent, of 
such business, he should state so distinctly in his bill of particulars. 
The question whether or not that is the proper way to show his damage 
ishot now passed upon, buty if complainant expects to rely upon such a 
statement of his loss, he should indicàte that fact noW, that the défend- 
ant may prépare himself accordingly. In view of the fact that défend- 
ants hâve the books Of the firm in their custody, no further détail as to 
the individual items is required from the complainant. 
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The Jacob Beandow. 

SoHiAFFiNo V. The Jacob Beandow. 

{District Court, E, D. South OmroUna. December28, 1887.) 

Déposition— Intebbuption op Takino — ^Admissibilitt op Pabt Taken. 

In an action in admiralty, while the déposition of libelant waa being taken 
de bene esse, and before respondent had completed the cross-examination, the 
interpréter, whose services were necessary, ref used to act further, and an- 
othér could not be obtained before the witness lef t port. That part of the dép- 
osition that had been taken was signed by the '«ritness, and prodaced upon 
the trial. Held in&àmiBsMe. 

In Admiralty. 

J. P. K. Bryan, for libelant. 

J. N. Nathans, for respondent. 

SmoNTON, J. This case came on to be heard this day. It appears 
that the testimony of the master was being taken de bene esse, under or- 
der, before the clerk of this court, some months ago. During cross-ex- 
amination, the interpréter, whose services had become necessary because 
of the ignorance of the English language on the part of the witness, lost 
his temper and left the clerk's office. The cross-examination could not 
be resumed or continued from the impossibility of obtaining another in- 
terpréter. The vessel left port the next day, (Sunday ,) and witness went 
in her. The testimony, as far as it was taken, was produced, signed by 
the master. It was objected to by Mr. Nathans, for respondent. 

The fixed and invariable practice of courts of justice has been, and is, 
not to admit testimony when the opposite party has not had full oppor- 
tunity of cross-examination. 1 Greenl. Ev. §§445, 554. The point is 
discussed in Gass v. Stinson, 3 Sum, 98. The gênerai rule is stated as 
above, at lèast in the law courts, with the possible exception of the death 
of the witness before the cross-examination is concluded. A case was 
quoted in the opinion in which the testimony, taken before trial and in- 
terrupted in the cross-examination, was rejected, "because it was taken 
before issue joined, and might hâve been taken after." No other rea- 
son was given. Judge Story, who delivers the opinion, says in sub- 
stance that sometimes, in equity, (and thesame practice, perhaps, should 
govern this court,) the testimony of a witness who has not been cross- 
examined is admitted. But he confines this doctrine to cases in which 
the failure to cross-examine was the fault of the party having the right to 
do so, and to cases in which it became impossible to get at the witness 
again. In the présent case the respondent was not in fault. He was not 
bound to flnd an interpréter. The witness was examined de bene esse for 
his own convenience. He departed the country of his own accord, ar d 
so prevented further examination. He can be examined again, as he is 
within reach of a commission. 

The testimony will not be admitted, and the case is continued. 
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Peincb et cd. V. Towns. 
(Circuit Court, D. South Carolina. 'December 6, 1887.) 

1 CosTS— Sectjbitt FOB— Time foh Application. 

A bill for an accounting was flled against an administrator. The issues 
were made up, the case ref erred to the master, and his report made, the cause 
having been on the docket for three terme, when the défendant made a de- 
mand on plaihtifE for security for costs. Held that, at this stage of the pro- 
ceedings, security for costs can be had only upon the order of court. 

2. Ikfanoy— Suit bt Nbxt Fbiend— Record. 

Complainants in abill for an account against an administrator were a widow 
and three childrén. The widow, being of unsound mind, sued by her next 
friend. Défendant objected to the parties plaintifis, for the reason that the 
oiher plaintiffs had sued in their own names and not by_ their next friend. 
Hdd tliat, as there was nothing in the record showing their disability to sue, 
the objection was nntenable. 

8. Courts— Fédéral Circuit Courts— Jubisdictiokal Amount. 

Where the représentatives of a deceased intestate bring suit against an ad- 
ministrator under one title and for a common undivided interest, the United 
States circuit court will, in the absence of any other valid objection, hâve 
jurisdictioB, although the amount, which on division would corne to each rep- 
résentative, may be less than the jurisdictional minimum. 

4. EXBCDTORS AND ADMINISTRATORS—ACCOUNTING— LIMITATION OF ACTIONS. 

In an action against an administrator for an account, no final report having 
been made, and no acts done showing that in his opinion his trust had terrai- 
nated, held, that the statute of limitations had not begun to ruu in his favor. 
6. Same. 

Action was btought in 1887 against an administrator, whose intestate had 
died in 1860, to compel an accounting for money received in 1873. Held, that 
défendant could not avail himself of the presumption arising from the lapse 
of 20 years. 

6. Same— AccouNTiNa — Equity Jùrisdiction of Fédéral Court. 

Whenever it is intended to proceed against the sureties on an adminîstra- 
tor's bond, the United States circuit court has original jùrisdiction in equity 
to compel an accounting by the administrator without a preliminary account- 
ing bef ore the probate court. 

7. Same — Accounting — Estoppbl. 

Where the administrator of an estate sues, obtains judgment, and issues 
exécution, deposits the money received from the sale on exécution, and draws 
dividends, as such administrator, he is estopped from denying that he received 
and is responsible for the monejr as administrator, though his receipt to the 
sherifl therefor was signed by him in his individual capacity. 

8. Samb — Commissions — Money in Dbfault. 

In an action against an administrator for an accounting, held, that défend- 
ant was not entitled to commissions on money for which no account has ever 
been renderéd, and for which he is in default. 

In Equity. On bill for accounting. 

Bill for an accounting, filed by Eliza Ann Prince, by her next friend 
and others, against George F, Towns, administrator of Albertua M. 
Prince, deceased. 

haac M. Bryan, for complainants. 

William M. Thomas, for défendant. 

SiMONTON, J. The défendant took eut letters of administration on the 
estate of A. M. Prince, who died intestate in 1860. He coUected assets 
and paid debts, filing his account with the ordinary in 1862, showing a 
v.33F.no.3— 11 
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balance of 8115.49 due to him as administrator, of which $104.34 was 
bis commissions. He filed no other acoount. On thirty-first May, 
1872, he receiyed from the sheriffof Greenville çounty the proceeds of 
an exécution issued upon a judgment obtàiried by him as administrator 
against one Sullivan, $622,24. From this must be deducted fées paid - 
his attorney for collecting, — 10 per cent., — leaving a net balance of 
$560.02. For this he is called to acoount. Some $369.52 of this money 
was deposited by défendant in the Citizens' Savings Bank. The bank 
failed, and paid of it $206.83. No question bas been made in this case 
as to ihe loss on this investment. 

The parties complainant are the widow and three children of the intes- 
tate, his sole heirs and distributees. The case was called for trial. The 
attomëy for complainant bas been in attendance on the court for several 
days, and he pressed the case. The attorney for défendant communi- 
cated by letter his inability to be présent, his gênerai health being such 
that he nevér left the city of Charlestoii. It is the established practice 
of this court, never depa,rted from but in rare and exceptional cases, not 
to force a continuance in mvUvm, for any other reasons than those laid 
down in the forty-ninth rule of court. Anticipating this, the defendant's 
attorney submitted an argument in writing. For thèse reasons the case 
is examined minutely. 

The first objection of tïie défendant is that à demand bas been made 
on the complainants for security for costs, and that this has not been 
complied with. It appears that this demand has been made very re- 
centiy,-^within a fewdaye. This cause has been on this docket for three 
terms. The answer was, filed and the case'referred. The master has 
held références, and bas made bis report. When proceedings bave been 
commenced thè défendant has the right to make personal demand on the 
plaintiffs attorney for security for cofets, and may refuse to go on until 
this has been put in. After a cause is at issue, on the docket, heard in 
part, security for costs cannot be had but by an orderof court on notice. 
This has not been done hère. It is too làte, in any event, at this stage 
of the case, to interpose the demand in order to prevent a trial. The 
next objection is that the complainants should bave sued hy prochein ami. 
One of them^ has done this. Nothing in the record or in the évidence 
bas disclosed the fact that any other of the complainants is under disa- 
bility to sue. The next objection is that the court has no jurisdiction 
ofthe case, either because the total amount claimed is below $500, or 
because the distributive interest coming to each party complainant is less 
than $500. 

The spécial master bas made up a statement, allowing the défendant 
every discount claimed by him. It shows that on twenty-eighth Jan- 
uary, 1887, about seven months after bill filed, there was due $523.47. 

While it is true that parties who bave several and distinct interesta 
cannot unité thera for the purpose of creating jurisdiction, yet, when the 
représentatives of a deceased intestate bring suit against an administrator, 
underthe Same title, and for a common and undivided interest, the court 
will hâve jurisdiction, although the amount which on division would 
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come to each représentative may be less than the jurisdictional minimum. 
Shieldsv. Thomas, 17 How, 3. 

The plea of the statute of limitations bas been set up. And défendant 
s,lso relies on the presumption arising from the lapse of 20 years. The 
statute cannot run in favor of one holding a fiduciary position until and 
unless he does some act showing that in bis opinion the trust bas termi* 
nated. Bwmv. Chiles, 10 Pet. 177; Seymcnir v. Fre&, 8 Wall. 202; Tay- 
hrr V. BenAam, 5 How. 233; Ooleman v. Dcfmi, 2 Strbb. Eq. 334. In 
tbis case the défendant bas made no retum of this money received in 
1872, and no final return. No demand and refusai bas been made. 
The lapse of 20 years cannot be relied on, as the transaction for which 
he is called to account took place in 1872. 

It is said that tbis court cannot take jurisdiction until an accounting 
bas been had before the court of probate. Whatever may be the rule, 
where it is intended to bring suit on an administration bond, and thua 
proceed against sureties, this court bas original jurisdiction in equity to 
call a trustée, an exécuter, or administrator to an account, and is not sub- 
servient to or dépendent upon any action of any other court. Chreen v. 
Ordghim, 23 How. 90. 

It is. said that the receipt for the $622 waanot signed as administrator, 
and that it was for the proceeds of sale of land. If this last be correct, 
then the sureties of the défendant administrator perbaps cannot be held 
liable for the money. But as far as the défendant himself is concerned, 
he sued as administrator, obtained judgment, and issued exécution aa 
administrator. He receipted for the money as proceeds of the suit to 
■which he was entitled only as administrator. He deposited the money 
in bank in bis name as administrator, and drew dividends as such. It 
does not li^ in bis mouth now to say that be did not receive it, bold it, 
and is not responsible for it as administrator. He must account for it. 

In the account taken by the spécial master and filed witb bis report 
the défendant daims the right to deduct the balance due to him on the 
account filed in 1862. The attorney for the complainant resists tbis. 
When an administrator files and vouches bis account with the judge of 
probate he is entitled on this account to charge his commissions on re- 
ceipts and disbursements, and, where the court allows them, tbey are his 
property. The account in question was in proper time, and is correct. 
But the défendant also charges commissions on the $622. This he can- 
not do, as be bas never accounted for it, bas filed no account of it, and la 
îh default. See Wallace v. EUerbe, Rich. Eq. Cas. 49. 

The statement of the account made by the spécial master is confirmed, 
with the exception of the items cbarged by défendant as commissions on 
$622. Let the account be reformed in this respect, and a deciee can be 
entered for complainants accordingly. 
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Pbillips V, Unitï» States.* 

{Dittriet Court, B. D. Penmyhania. Oecember 20, 1887.) 

Thited Statks Commissionbbs— Dockkt Fkbs. 

United States commisaioners aie impliedly autborized to keep a docket, and 
entitled to docket fées tber^f or. 

At Law. 

Jîerarj^ fiazrfterst, for plaîntiff. 

JohnK. Vcdentine, U. S. Dist. Atty., for défendant. 

Bdtlbr, J. I find the following facts: The plaintiff îs a commîssîoner 
of the circuit court of this district, and has been during ail the time cov- 
ered by the claim. From the beginning he has kept a docket in which 
is entered the names ùf parties, and ail proceedings in each case, — a 
docket such as is kept by justices of the peace and similar magistrates. 
It has been the unifoi:m custoni of commissioners in this district to keep 
Buch dockets. Nothing has been paid for the service, nor was any de- 
mand made until April 23, 1887, when a claim was inserted in a 
gênerai account then presented. The claim was not allowed. Suit is 
now brought under the statute of March 3, 1887, which confers juria- 
diction over the subject on this court. 

On the foregoing facts, and in view of the décision in U, S. v. Wàllace, 
116 U. S. 398, 6 Sup. et. Rep. 408, 1 think the plaintifiF should recover. 
I see no sufficiept ground for a distinction between this case and the one 
just cited . It is true that in thé latter the docket was kept under an order 
of court, while hère no such order was made. The duties of ctommission- 
ers are defined by statute, and I am not aware of any authority in the court 
to increase or diminish them. The duty of keeping a docket seems to 
be a plain implication from the authority conferred to issue process and 
hear cases. The commissioner is a magistrate, similar in character to 
justices of the peace and aldermen. The latter magistrates are required 
to keep dockets, not only by statute, but by forcé of common usage. A 
commissioner could not properly discharge his functions without keeping 
a record of his proceedings. I can, therefore, see no reason for a dis- 
tinction as respects "docket fées" between commissioners who hâve kept 
such a record under order of court, (granted that the order is authorized,) 
and those who hâve performed the duty without such prompting. 

Judgment will therefore be entered in plaintiff 's favor for $255, the 
Bum due for services on this account 'rendered within six years. The 
balance of the claim is barred by the limitation named in the statute. 

>Beported by C. Berkeley Taylor, Ësq., oX the FMladelptaia bar. 
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In re Hebbes.* 

(Circuit Court. D. Minnesota. December 16, 1,887.) 

1. ExTBApmpN— Rbquisites-tPrbmminast Mandatk. 

In proceedings for the extradition of a fugitive frpm justice, a preliminary 
mandate from the executive department of the goverhment is net necessary 
under thé extradition treaty of 1842, bètween the United BtateS and Great 
Britain; the act itself containing no provision to that efifect, and because no 
extradition can be consummated.without action by the executive in the last 
imstance: 

8. SaMB— AUTHOBITT POK PKOCEEDINaS— EVIDENCB OP. 

A complaint flled before the United States commissioner for the extradi- 
tion of an alleged fugitive from justice did not disclose the f act that the pro- 
ceedings wéré initiated by the Canadian governmçpt, or that the party ming 
the same Was acting other'than in his private capàbWy; but it açpeare'd from 
the testimony taken before the commissioner that the ebmplaining witneâs 
was acting under direct authority from the oflScials of the Canadian govern- 
ment. Helâ, that it is sufflcient if such f act appear elsewhere in the proceed- 
ings than in the complaint. 

8. Samb — Pboop o* Crime— MBAStTBE. ' 

Dépositions for thé extradition of an alleged fugitive from justice sho'tved 
that a forgery had been committed by one John K. Herres, and a witness tes- 
tiâed to havo seen prisoner in Torontp, vrhere the crime was charged to hâve 
been committed. When arrested, prisoner denied his name, claiming it was 
Walker, but subsequently he swore to and signed an affldavit for change of 
venue as John K. Herres. On hàbeas corpus, petitîoner objected that the évi- 
dence f ailed to show that he was guilty of the offense charged against him in 
Canada. Held, that extïadition proceedings are lilse preliminary examina- 
. tiens, and if it appear that a crime has been committed, and that there is 
probable reason to believe that the défendant is guilty of th^t crime, substan- 
tial justice requires that he should be put upon trial. 

4. Samb — Dépositions — Authehtication. 

On habeaa corpus for the discharge of a prisoner, held under extradition 
proceedings, it was insisted that the dépositions ofcomplaining witness were 
not properly certifled and authenticated. 33 St.,U. 8. 316, provide that dépo- 
sitions shall be received if they be properly 'and legally authenticated, so as 
to be entitled to be received for similar purposes before tribunals of the f or- 
eign çountry from which the accused shall hâve fled. ^pld, that the authen- 
tication was in the very language of the statute, and thèse dépositions were 
as such entitled to be received for similar purposes. 

5. Same. 

Rev. St. U. 8. § 1674, deflne "vice-consul " as foUows: "'Vice-consuls' and 
'vice-commercial agentfe' shall be deemed to dénote consular offlcers who 
shall be substituted, temporarily, to fiU the places of consuls gênerai, consuls, 
or commercial agents, when they shall be temporarily absent, or relieved 
from duty, " Dépositions for the extradition of an alleged fugitive from jus- 
tice of Ontario, Canada, having been authenticated by the vice-consul of the 
United States, hdci, that prisoner's claim that a vice-consul is a deputy, and 
not the principal diplomatie consular offlber authorized to authenticate such 
papers, is unf ounded. 

Pétition for Writ of Habeas Corpus. On appeal from the district court . 

John Karl Herres, an alleged fugitive from justice ôf the province of 
Ontario, in the dominion of Canada, held in custody ufader extradition 
proceedings, applied for a writ of habeas corpus, upon the return oi which 

>B«versmg 88 Fed. Reip. 583. 
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in the United States district court of Minnesota, a decree waa entered 
discharging the prisoner. lSee,82 Fed. Rep. 583. From this decree the 
case is brought to the circuit court. 

Brewer, J. I regret to say I am unable to agrée with the views 
taken by ' the learned judge- of the district court; and I will state briefly 
theviëW&'that I'entertrii&j''qnd the feasons therefor. 
',' Ihôfirét question is wheth,er a preliminary mandate from the execu- 
tive is eBSential to extradition proceedings. That question has never 
beén decided by the suprëirie court. In the Case ofKaine, 14 How. 129, 
the question was before,,that qpurt, an,d, of the seven judges, four ex- 
pressed an opinion onewayj ^nd three the other. ÎBut that case went 
off on sotne other quéstiorii and so theré never has been a décision. Of 
course, it.^vpùlcl'be MefeUrhing for mie to attempt to review the différent 
opinions givén by ihe judges of that court. I simply state that I hold 
that a preliminary mandate is unnecessary, and foçthese reasons: First. 
The act itself makes no ëkpress provision for such a mandate. Second. 
No extradition can be consummated without action by the executive in 
thelast instance. Itwould seem, therefore, superfluous to compel the 
executive bôth toiûitiateand consuinmate the proceedings. Third. The 
.général tréndi '^ I take it, of the décisions in the circuit courts, is against 
tiie necessity ;fbr such a mandate, tburth. Insisting upon it will often- 
times defeàt thë y,ery purposes of the extradition, in that the fugitive is 
Warned or n.9,tiâed of the proceeding, and may escape to some other 
place. So, wiiile it would be presumption on my part to say that there 
are not cogeritf ireasons on.both sides bf this question, I think it is the 
safer and better course to hold that no such preliminary mandate is es- 
sential. , , : 

The second question lis this: The complaint filed before the commis- 
sioner doeà not disôlose the factthat the proceedings are initiated bythe 
Canadian goveîrnment, or that the party filing the affidavit is acting other 
than in his private capacity as an individual. I doubt not that the pro- 
ceedings mUst bè initiated and carried on by the foreign govemment; 
but it seems to me that, if it appear in the examinatiou before the commis- 
■sioner, or elsewhere in the proceedings than in the complaint, that it is 
in reaiity a proceeding initiated and carried on by the foreign govem- 
ment, that is, sUfiiçient. It is a raatter of substance, rather than of form , 
and if it any where appear that this is officially undertaken by the foreign 
govemment,' that bught to be suISçierit. It fully appear^ from the testi- 
!iHony of the'ijçpmplaining witness nbefore the commissioner that he was 
acting under direct authority from the officiais of the Canadian govern- 
ment. 

,: The third question, is this: It is insisted that the dépositions are not 
properly certifîed and authenticated* The old act in that respect as to 
certification andrjauthentication was changed in 1882, and the new actis 
found inthe tweaty-second volume of the Statutes, ùpon page 216 . That 
provides that dépositions shall be received, if they be properly and le- 
gally authenticated, so as to be entitled to be receiveïpfor similar purposes 
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before tribunals of the forei^n country from whîch Ihe'accused shall hâve 
escaped. The authentication is in the vçry language of the statute, and 
thèse dépositions were,, as such, entitled to be received for similar pur- 
poses. 

The certification is made by the \dc6-consul, and that is chargea as the 
fourth reason, on the ground that the language of theact naraes the prin- 
cipal diplomatie oonsular officer of the United States, and the claim is 
made that the vice-consul is a deputy, and not a principal officer. Sec- 
tion 1674 of the Eevised Statu tes does away with that claim, for what- 
ever may be the force of the word "vice" in ordinary parlance, that sec- 
tion defines vice-consul in thîs language: "'Vice-consuls' and 'vice-com- 
mercial agents' phall be deemed to, dénote consular officers, who sball be 
substituted, temporarily, to fill the places of consuls gênerai, consuls, or 
commercial agents, when they shall be temporarily absent, or reiieved 
from duty." In other words, the vice-cpnsul is not a deputy, but an 
acting consul. 

The final objection is that the évidence fails to show that this petitioner 
was guilty of the offense charged against himin Canada. The déposi- 
tions show upnïistakably that a forgery was committed % one John K. 
Herres; but as tb the identity of this petitioner, they are not so satisfac- 
tory. One witness thinks that he once saw him in Toronto. It appears 
that John K. Herres lived in the community where the crime is charged 
to hâve been committed. WBeh arrestéd, petitièîleï denied that his 
name was John K. Herres, and claimed that it was Wâlker; but after- 
wards he files an afBdavit for a change of venue, which he signS and swears 
to as John K. Herres. It was said in argument, although I bave not 
tbe means of Verifying thiSstatâment, that>the signature to that'affida- 
vit is so similar to the signature oh the forged paper that it is very strông 
évidence that the two signatures were written by the Same person. Whât 
I hâve hère isonly a copy, and so I am not able to v^erify that statement. 
Butit is évident that the commissioner had whateVer weight that testi- 
mony gave before hiih for considération, It seems to me' that there is 
enough to justify this court in saying that the party ought to be extra- 
dited for trial. Such a procôeding as this in soméïespects is like a pre- 
liminary examination; ând if it appear that a crime bas been committed, 
and that thefe is probable reason to believe that the défendant is guilty 
of that crime, Bubstantial justice requires that he should be put upon trial. 

Finally, Imight observé, with référence to thèse extradition proceed*i 
ings, that the substance, and not the form, shouM be thé main object of 
inquiry, and that they should not be conductedin any tecbnicarspirit 
with a view to prevent extradition. ^ While the courts should review thô' 
proceedings to see that no extradition is consumniated upon a mère 
pretext, or to subseri?è pfivate malice, y et, if it àppears that a criine has 
beèn committed, and probable that the aoesased ^hàs fled 'to this edun- 
try for refuge, then a spirit of faimess, expecting that the foreigri couh- 
try will treat extradition. Jproceedings from this country in the same 
spirit, requires that wé adt rmSonably and justly, having référence more 
to the substance than to the form ^f the proceedings. Petweïin govern- 
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ments, as between indivîduals, the golden rulé is both wisé and sound. 
Entertaining thèse views, the judgment of the district court will be re- 
Tersed, and the pétition for habeas corpm will be denied. 



IlNiTED States v. McConaughy. 
. , ' {District Cowt, B. Oregon, December 29, 1887.) 

1. PERnrRT—EirDlcTMEiiT— Allégation of Defendant's Oath. 

In an indictttient for p'erjury, it must diatinctly appear that the defetidant 
, was sworn. 

2. Samb. .,_'..,.,,■. 

An allégation fhat the défendant did "dépose and swear" to the truth of the 
answers contained in the déposition foUowing, does not show that the défend- 
ant was "sworn" to thè truth of said answers. 

8. SaMB.. ^ ; , 

One may "swear" who is not "sworn;" and in such case the oath is not ad- 
ministerèd, but self-imposed, ànd the swearer incurs no légal liability there- 
about. ■ , ■ ■■ 
(Syllabiu by Uit Court.) : 

Indictment fqr Perjury. 0%;denaurrer, 
.Z^upzs L. i^^rJ/iwr, for the United States. 
Oyrus A, Dolph, for défendants. 

DE'ady, J. The indictment in thia-çase was filed April 5, 1887, and 
charges the défendant with the crime of perjury, committed on August 
19, 1885, in a. déposition given before the register and receiver of the 
United States land-office for the Xiakeyiew landrdistrict, in making the 
final pro0f in the matter ôf his deaert-land entry in said district under 
the act of iMarchiS, 1877, (19 St, i377.) The défendant demurs to the in- 
dictmenti for that (1) the same dôes not stateifacts sufRcient to constitute 
a crime againstthe United States;: and (2) the court has nq jurisdiction 
of the subject-matter. On the argument the only point made by cotin- 
sel for the ;demurrer is that the indictment does not show that the défend- 
ant was swomi. After stating tlie pendency of the proceeding before the 
register and receiver, the indictment allèges that the défendant offered 
himself as a witnesa therein on his own behalf, and "did subscribe his 
name to a déposition in the words and figures foUowing: [hère follows 
the déposition, with a certîficate of the receiver thereto that the same 
was subscribed and sworn to before me this nineteenth day of August, 
1885.] " The iftdictment then allèges that the défendant did in said pro- 
ceeding willfully and corruptly "dépose and swear" that the answers 
which he had made to the questions jn said déposition contained were, 
to the best of his knowledge and belief, true; that the "said oath" in said 
proceeding, "taken as aforesaid" by said .défendant, "was then and there 
duly administered " to him by said register and receiver. 
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In an indictment for perjury it must be directiy stated in some form 
of apt words that the défendant was sworn. It is not sufïicient that it 
80 appears by inference or argument. 1 Whart. Crim. Law, § 1287; 2 
Bish. Crim. Proc. § 912; State v. Divoll, 44 N. H. 142. The indictment 
in this case only allèges that the défendant did "dépose and swear." Ali 
that is subsequently said about "said oath," and the taking and adminis- 
tering of the same, refers to the allégation "did dépose and swear," and 
adds nothing to its signification or effect... The case in this respect is 
nearly on ail fours with that of U. S. v. Hearing, 11 Sawy. 521. In 
that case the défendant was indicted for perjury in inatoiig a homeste^d 
afHdavit, which was set out in the indictment, This was followed by ap. 
allégation: that the défendant did, before a person authorized to administer 
"said oath,"> dépose and state contrary to his said oath. In sustaining^a 
demurrer to the indictment, the court said that after setting outthe affl- 
davit there should hâve been an allégation "that the défendant, being 
then and there duly sworn by the clerk,"etc., "did dépose and state that 
said affida vit was true;" and that the allégation that the défendant did 
dépose an(ï state contrary tO his said oath is, if anyfhing, an altempt to 
assign perjury on a "said" or supposed oath, the administration of which 
is nowheré alleged. But the fact that the défendant waà sworn mûst be 
distinctly stated. It is not sufliiçient that it appears by implication. 

In this case it is true that the indictment states that the défendant did 
"dépose and swear," as in the déposition already eetforth. But this is 
by no means thé équivalent pf the sufficient allégation, "beihg duly 
sworn, did dépose and say." To "dépose" is iaerely io state or âffirm 
some matter of fact in an affidavit or déposition. 'And this may be done 
as well befoïô'an oath is admihistered to the déponent as afterwards. In 
this case it appears that it was administered to th^ witness afterlbç had 
deposed. One may "swear" who is not duly "sworn." In one case the 
oath, so to speak, is self-imposed, and the swearer incurs no legalliabil- 
ity thereby, whilein the other the oath is adininistered by a person hav- 
ing authority so to do, and the affiant takes it aubject to the pains and 
penalties for perjury. 

It is hardly necessary to add that the statement in the jurât tliat the 
déposition "was subscribed and sworn to before" the receiver is not an 
allégation to that effect, but merely a récital from the receiver's çertifi- 
cate. And it may be well to suggest that this qertificate does not state 
in words that the défendant subscribed and swore to the déposition, even 
if it does so by implication. 

The demurrer is sustained. 
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United States v. McConattght. 

gAMi b.Ôendeeson. 

{IfUtfriiet OOjiHt D, Oregon. Deoember 29, 1887.) 

Itidictments tôt Perjury. 
' Lewis L, MeArthur, for the Uïiited States. 
Qyn« il. DoZpft, for défendants. 

Djaifpy, JT. Tl^ese two casep wefe argaed and submîtted with the foregoîng. 
The défendants are ëachindicted for perjury àlleged to hâve been committed 
in dépositions givenby them as Witnesses in the matter of the final proof o£ 
'Martiù'MéGorianéhy's desert-land entry. The deniurrers to the indlctments 
are sustained on the grciund thak it does uot appear therefrom thàt the défend- 
ant wereduly s worn. I 



MoBSE Abms Manup'ô Co.i !». Winchester Repeatinq Aems Co. 

WwOpESTEBi^BPEATpîG ABMg^Co. V. MoESE AeMS MaNÙF'Q Co. 

(JOvreuU tJourt'^p.^Çpnneetieut. July Ï8, 1887.) 
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L PATtinis F05à' ISViltt'ÏOJSrB-iJ-lMFMIrÔBMÎlNT-^BBBBlCH-toADEES. 

The Pretâflùdl second, plàinis,.ofpfttei?.t No, 15,995, granted to Qeorge W. 

Morse, .Ocfober S8, 1856, for âeTices.used in the opération ofbreech-loadmg 

military Bf pwmS, art not irifringiad by the manufacture ôf ariû^ by the Win- 

■' ctaestei! .Repeàting ArmsConKpany, which are madeunder the Smith & Wes- 

t , son patente iOf, 1854, and the Bi, T^rler Henry improvements thereon, patented 

in. 1860. !0i the Winchester gun thè rim bf its breech-block is not inserted 

' ihto thé'bÀti'ëi;'a8 riéquired ib the flrst claim of thé'MorSe patent, and it does 

• not hwre 1)Ue nippers, S; oi*. radial :hooks, operatingin substantially the same 

itf ay, as Tei}q,ir^ m the second çlaim. ' 

2, Équité— ÀJÇisTAiB— Rbmbdt'at L^w. 

■ A^hote.'wà's givén in conséquence 6'f a mistake of mateïial facts into which 

ht the agentiottheimakertirasleâ.without lâchés on his part, and without fraud 

on the part of the agent of the payée, the former having at hand the means 

of,^n9wledge frqm whiçh, by a niofe exhaustive exàmination, the discovery 

" Of the mistake fcould hâve been taade. ' TJpon a cro'ss-bill flled by'thé maker 

!. ifor.theicaiicellation of t'he note. M(2, tbat as, upon thèse facts, the défense 

. , r was'f uUy 9pen to the maker in an action at law, the bill should be dismised. 

without préjudice to the right of ^he maker to interpose its défenses in any 

aetibn, èxtépt théd^tense of fraud. 

On Bill and Cross-Bill. 

Samud A. Duncan and Edmvmd Wdmore, for plaintiff. 

John K, Beach, John S. Beach, and B. F. Thurston, for défendant. 

Shipman, J. The main case is a biU in equity based upon the alleged 
infringement of letters patent No. 15, 996, which were granted to Georg© 
W. Morse, on October 28, 1856, for the terni of 14 years, for improve- 
ments in breech-loading fire-arms, and which were extended for a period 
of seven years, from November 29, 1872. Thé bill was filed November 
23, 1875. 
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Before 1856, many breeehiloading militftry guns had been învented, 
but ail are said to hâve pos&essed twogerieïâl objections: 

"(1) Want of solidityof the parts most exposed to the action o£ the charge. 
(2) Liability of the movable parts to beedme imsetvicèable by their getting 
fast from rust or dirt deposited at each diacharge, and the escape of the gaa 
through the joints or junction of the différent parts, f Eeport of Ordnance 
Board of U. 8. Army, June 21, 1848. 

A joint at the breech, which was made as tight as possible, was the 
construction which was ordinarily relied upon in military arma tO pre- 
vent the escape of gas. Tight joints became clogged with dust, or be- 
came heated and expanded after fréquent firing, and, after exposure to 
the elementSj became rusty and therefore Unserviceable. The patentee's 
gun, Où thô contrary, haid an intentioflally open joint, «tnd relied entiriâly 
upon the expansion, at the time of the explosion of the cartridge, of a 
yielding meteUic cartridge case, to close the joint. It becomes impor- 
tant to ascertain the relation which the gun had to its predecessors in the 
art of military breech-loadîng arms. 

In one of the forms of the PauUy cannon, which was deseribed in Mb 
English patent of 1816, a culot or cartridge stopper was attached to the 
rear of the cartridge, which, the patentée said, "is so placed in the gun as 
to corne between the charge of powder and the movaW© breeching in ail 
cases, and is formed of lead, copper, or such other désirable material as 
will give way to the explosive force of the charge, and ao formed and sit- 
uated that by yielding or giving way it will completely and effectuaHy 
cover and dose up the joint or joining between the movable breeching 
and the gun itself." 

The door or movable breeching of the gun was so adjusted at its hinge 
that the flatside which came nearest the chamber of the gundid nat rub 
or touch against the cavity made to reçoive it, but only against the car^ 
tridge stopper. By means of powerful meclianism, the door was "forci- 
bly driven upon the ctdot to fix the same with the cartridge in the gun." 
There was a loose joint between the movablC; breeching and the chamber, 
but this was stopped by the cidot, which was a sort of false breech, and 
was so wedged in before the gun was fired as to make a very close con- 
tact or tight fit with the breech. Although the patentée says that by its 
yielding or giving way, after the explosion of the cartridge, it will close 
the joint between the movable breeching and the gun, I do not consider 
the déviçe tô be an anticipation of ah open joint, ït wa,s an attempt 
made, by the aid of expansible soft métal, to close, both before and after 
firing, a joint between the breech and the chamber. 

The seating of a breech-loading sporting gun, and the conséquent pre^ 
vention of the, escape of gas by means of the èxpatliion of an exploding 
cartridigè against the walls of the chamber, had been èffected in tlie gun 
of Lefaucheux, which was deseribed in the. report of Baron Seguier to , 
the Society for the Encouragement of Industrial Science, in March, 1835. 
Notwithstaiiding the prophecy in the report that henceforth not "exact- 
ness, butoiily the solidityof the closing parts will rénder the problem of the 
manufacture of armaof the broken breech System difl^cuù to s^lve," it 
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isçlear tha|,th!e joints of Lefaucheux's gun were tightiy fitting, and the 
maker must hâve relied in part upon the tight fit for the prévention of 
the escape of gas. 

, Walter Hun]t, in his cartridge patent of 1850, also prophetically de- 
clared that ail recipcocating breech-pins must be loosely fitted in the 
breech of the barrel, behind the charge, in order to prevent binding from 
beat, deposits, etc. , in rapid firing, but he did not give the description 
of the gun. ; . 

The Elobert saloon p;stol, patented in 1849, and the Pryse & Redman 
improvement upon it, patented in 1853, each had an open joint between 
the wide hamnier, (which also seryed as a breech block to resist the re- 
coil of the cartridge,) a,nd the barrel, and used a cartridge which was the 
only naeans of sealing the open joint, and which in the Pryse & Red- 
raan pistol did seal it. The Flobert pistol was a small one, used only 
forsaloqn or target praotice. The escape of gas was not prevented by 
tba hammer. The patent says that the hammer, which produces ihe 
percussion by its blow, would go back with the same elasticity with 
wlïioh itstuvick, — just enough to allow the escape, like a valve, of the€x- 
çess of force. The Pryse & Redman pistol was a stronger weapon than 
the Flobert; the iiùprovement consisted' in a latch or boit pivoted to the 
top of the hamTmer for automatically locking it, so that it would not go 
back when the pistol -was fired. This arm had a combined hammer and 
breech pièce, and, of course, did not hâve a breech pièce which héld the 
cartridge in its seat to receive the blow of an independent hammer. The 
breech block was, therefore, not strong enough for, or adapted to, a mil- 
itary gun. 

The Smith & Wesson gun, patented in this country, February 14, 
1854, had a more open joint than any preceding military or sporting 
gun. The character of the joint, as it is now shown in the patent-ofEce 
model of the' gun, is thus sMed by Mr. V. D. Stockbridge, one of the 
plaintiff's experts: 

"The patent-ofiace model has a breech-pin or piston, which moves' forward 
into a eounter-bore in the tear end of the barrel, or that part df the métal 
which eonstitutes the barrel, and nearly fills such counter-bore, and, also, 
so near as I ean ascertain with the facilities I hâve at présent, cornes up very 
cloaie to the shpulder, forming the bottom of the counter-bore, and where 
the barrel proper ends. By experiment, I flnd that the breech-pin can be in- 
serted into the countèr-bore, and into a loeked position, with an envelope of 
thin paper across its front face, and over the, top and bottord sides. It fol- 
lows, thôrefore, that this breech has not a very tight flt. I find, however, 
that the piston is sUghtly tapered at the top of the front end, and being made 
of compaimtively sof t métal for purposes of a breech block, the loôseness may 
be due to the we,ar of the part or parts contiguous to each other. Trom the 
appearance o( the arm when closed, while I do not find a perfect mechanical 
flt between the breech-pin and the barrel, I should class it among what I hâve 
denominated tight-breech guns." 

Under the proper définition of an open joint, which is a joint having 
"a sensible or distinct space between the rear end of the barrel in which 
the cartridge is placed, and the forward end of a breech block," the 
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Smith & Wesson gun of 1854 did not hâve an opeu joint, but it did not 
hâve the tight joint of preceding inventors, who relied upon tightness 
to prevent the escape of gas. The inventors could not hâve expected 
that its joint was to be efficient for that purpose. It used a cartridge 
similar to those used in the saloon arms of Flobert and Pryse & Red- 
man. The breech was sealed, and the escape of gas was prevented, by 
the exploded cartridge which was carried outward with the barrel at the 
time of the explosion, and thereby preserved a gas-tight joint. The 
cartridge, when inserted iji the gun, made a substantial mechanical fit 
between itself and the cylindrical part of the chamber. It had the same 
capacity for sealing the joint as the modem cartridges hâve, but it was 
not called upon to expand, and, by its expansion, bridge over an open 
space, as is the case with cartridges nowused, which, when inserted, do 
not quite fill the walls of the barrel. In its firing mechanism it wap an 
improvement upon the Pryse & Redman pistol, and was, to a certain 
extent, its successor. The blow of an independent hammer was deliv- 
ered upon the rear end of its breech pièce, which was brought behind 
the cartridge, and was then driven forward by this blow. 

The Morse gun bas a breech block which is moved forward, and forces 
the cartridge to its place in the chamber of the gun, and remains firmly 
there while the cartridge is fired by a separate organization. 

The gun of the défendant is made under the Smith & Wesson patents 
of 1854, and the B. Tyler Henry improvements thereon, patented in 
1860. 

Mr. Morse, the patentée, had bestowed study and thought upon the 
subject of breech-loading guns, and in 1856, while looking at a minie- 
ball, conceived the idea of making a breech-loading military gun, which 
would be sealed at the breech solely by the expansion of the cartridge, 
upon the principle of the expansion of the minie-ball at its base or rear 
end. He then invented a flanged center fire, side-flanged, yielding me- 
tallic cartridge, which was patented by letters patent No. 15,996. This 
was so important a part of his invention that I quote the claim of the 
patent, as foUows: 

" The combination and arrangement of the cartridge case as constructed, 
with tlie priœing apparatus as constructed, or their équivalents, whereby I 
effect the entire exclusion of any and ail escape of the gas produced by the 
combustion of the powder of the cartridge and priming, exceptbythe one 
channel — the bore of the barrel of the gun — the breech joints and priming 
vent being thereby so efEéctually sealed and closed that no air can escape at 
thèse parts of the gun after the charge is fired, until the cartridge case is with- 
drawn from the bore, although air blown at the muzzle before firing the charge 
might escape through thèse joints, as it would in the cases above referred to." 

He also invented a gun in which the patented cartridge or a similar 
cartridge was to be used, and which is the subject of the patent in suit. 
The two clairas which are involved in this case refer only to the open 
joint at the breech and to the cartridge extractor. 

Excluding for the présent any considération of the extractor, the in- 
vention, as a whole, consisted in an efficient military breech-loading gun, 
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Vliose breech îs movable with relation to the barre! , purposeJy ïntended 
to make, by means of a somewhat loosely fitting, yielding, or elastic 
cartridge casé, a ioose or open joint tight between the chamber of the 
barrel and the breech block, thé breech block not acting as a hammer, 
but being combined with a firihg-pin which communicated the blow of 
the hammer to the priming of the cartridge. His cartridge case was 
adapted to his gun, but the gun patent was properly not limited to the 
précise construction of the cartridge case which he adopted. Although 
the ideas of the patentée in regard to the open joint are expressed at 
length in his original application for the patent, theyâre briefly expressed, 
in the patent as granted, as follows: 

"My gun is so constructed that before loading it I càn blow through it or 
run water through it with facility, but, when the charge is in, it becomes 
comparatively airand water tight, because I use a cartridge case which seals 
the breech joint both as to powder and the priming." 

The spécification further says: 

"The barrel face, M, of the breech pièce is cupped bya rim, N", portions be- 
ing eut out for the nippei- jaws to drop in and clasp the cartridge. This rim 
projects without contact into the chamber, O, Fig. 14." 

The first claim of the patent in suit, and the only one in regard to the 
open joint, is as follows: 

"Inserting the rim, N", or its équivalent without contact into the chamber, 
0, substantially in the manner and for the purpose described, contact being 
obtained through the médium of the cartridge case." 

The rim, N, is an annùlar rim or tongue which enters without contact 
into a corresponding annular groove in the rear end of the barrel, which 
is the chamber, 0. 

The defendant's gun, Qow known as the" Winchester Eepeating Gun," 
has an open joint. The face of the breech block is flat, and there is a 
perceptible space between it, when advanced to its extrême forward point, 
and the rear end of the barrel. It bas no cupped rim, N, and no 
grooved chamber, 0. It has a chamber, for the vacant space in the rear 
end of the barrel behind the cartridge, when it is in its seat, is a cham- 
ber. The forward end of the breech pièce, when pushed forward, stops 
somewhat short of the rear end of the barrel. 

Uniess ah unnaturàlly broad construction is given to the claim, there is 
no infringeraent. The defepdant's gun does not bave the rim, N, nor 
the chamber, 0, of the patent, and the rim of its breech block is not 
inserted into the rear end of the barrel. If the scope of the patent is to 
be, as it must be, limited by the invention which is expressed and de- 
scribed in the claim, the defendant's gun is not included in the grant. 

But thecomplainant ihsists that, inasmuch as Mr. Morse was the orig- 
inal inX'éntbr of the open joint in military arms, and inasmuch as the 
System which he introduced has worked a révolution in that art, the 
claim should not be limited to the précise mechanism, but should ba 
cbnstrued to include a breëiîh-loadihg gun in which there is a space be- 
tween' thè forward end of thebieech block and the end of the barrel, 
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•designedly left to secure freedom of motion of the parts, contact being 
obtained by the expansion of a loosely fitting cartridge case. 

It is, I think, undoubtedly true that the Morse gun, as a whole, was 
•of great public benefit. The gun and cartridge were brought to the at- 
tention of the United States government, and the ordnance board, con- 
vened in 1858, for the sélection of a plan of altering old arms to breech- 
loaders, selected or recommended the gun for the reason that it con- 
taiued "the new and untried principle of a primed metallic cartridge 
«ase" which mightbe found useful. One hundred guns were made for 
private use. The right to alter 2,000 old arms, in accordance with the 
patent, and the right to make 1,000 new carbines were sold to the United 
States government. The war of the Rébellion followed in 1861, during 
which the United States army was provided with breech-loading arms 
only to a limited estent, but, during the progress of the war, invention 
in fire-arms was greatly stimulated, andafter the close of hostilities, the 
subject received earnest attention from the government. About 1866, 
it begaji the manufacture of military breech-loading arms which con- 
tained the peculiarities which are found in the Morse gun; that is to 
^ay, quoting the language of Mr. V. D. Stockbridge,'tawhom I bave be- 
fore: referred, and who was for many years examiner or assistant exam- 
iner in the patent-office in the claâs relating to fire-arms, and an ac- 
knowledged authority upon that subject: 

" A fire-arm having a movable breech block which was not intended to make 
^ tight joint by contact of its parts betweenthe rearend of the barrel and said 
breech block, but which was to hâve its joint betweén them sealed through 
the médium of a yielding cartridge case and breech block having a fliring-pin 
'passing therethrough, a taper in the barrel tapered in connection with a 
means for extraction, a center-fire or center-primedi cartridge, an extractor 
which would throw the cartridge clear out of the gun,-:— ail thèse were and are 
embraced in the arm made by the government. This may be said to be the 
beginning of the gênerai manufacture in this country, and in the world, of 
fire-arms embracihgâll of thèse essential characterisfcies." 

Assuming that the. plaintiffs construction is correct, and that the claim 
is for a breech-loading gun in which the "parts are constructed on the 
plan of not attempting to seal the breeCh by the contact of thèse parts 
with each other, the sealing of the breech being éfiected by the use of 
any properly organized cartridge shell, the question upon this part of the 
«ase. is whether the claim, upon this broad; construction, can be sus- 
tained, in view of the prior art. Obviously it cannot, if the term "breech 
block" includes a device which perfprms in sonae degree the function of a 
breech block, although it is also a hammer. It should be conceded that 
the P^se & Bedman breech block^ not being a mechanism Tvhiçh presses 
the cartridge to its seat and holds it there to receiye the blow of a hain- 
mer, is not a breech block which is capable of being used in a military 
^rm, and, therefore, is not the breech block of the Morse gun. 

The question is thus narrowed tp this: Whether in view of the pre- 
existing art as shown in the Smith & Wessou,gun, a sweeping clâîm ipr 
any open jpint between a distinctive breech bloQk and the barrel, irre- 
^pective of any other mechanism, is te be sustaihed. The Pryse & Red- 
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man pistol had an open joint. The Smith & Wesson gun took the Pryse 
& Redman cartridge and substituted for its combinéd hammer and breech 
pièce a breech pièce which was moved forward tb the rear end of the car- 
tridge by toggle-joints, and a hammer which struck its blow upon the 
rear end of the breech pièce. The pressure of the breech pièce, and the 
blow of the hammer against it, forced the métal or rims of the cartridge 
into the recess upon the front end of the breech pièce. The intention 
was to cause the breeeh pièce to hold the cartridge with sufiBcient power 
to enable it to be drawn eut ôf the barrel by the withdrawal of the 
breech pièce. 

Smith & Wesson changed the Pryse & Redman hammer irito a sub- 
stantial breech bloek, and in so doingmade a doser joint. In theirgun 
there was not the ihtentional open joint which has become conspicuous in 
modem guns, but the Une ofdemarkationbetween the width of its joint and 
of the open joints of the Morse and other guns is a narrow one. A trifling 
variation in the length of the breech-pin makes the successors of Smith 
& WessOn infringe. Upon. the plaintiffs construction, if technicalities 
are to be observed, they db infringe,, and ail breèch-loading guns which 
hâve eut off a little from the end of the Smith & Wesson breecù bloek 
mûst pay royalty to the owners of the Morse patent; but, even if the 
patent had cleàrly declared that this was its scope, I should reluctantly 
hâve come to the conclusion that, irrespective of any other mechanism, 
a mère widening of the Smith & Wesson joint was an infringement. But 
when the patent has avoided such a déclaration of invention, and placed 
its claim upon much narrower grounds, there is no necessity of consid- 
ering what would be the resuit if the patent had been as broad as the 
plaintiff wonld cohstrue it to be. 

The second and only remaining claim which is in controversy, relates 
to the extracting mechanism, and is as follows: "I claim the nippers, 
S, and the mode of operating them by the pins, r, r, and the shoulders, 
7, on the hammer or équivalents therefar." 

The idea of the extractor, which is called the "nippers, S," was taken 
from the jaws or clamps of a pile-driver, and, like the pile-driver device, 
the nippers had two forward ends moving towards or away from each 
other, and two rear ends moving towards or away from each other. Tliey 
are pivoted to the breech boit, are capable of moving in radial lines, the 
forward ends are "moved towards or away from each other by two sets 
of projections, one of which pushes the forward ends towards each other, 
and the other the rear ends towards each other, thus spreading the 
forward ends apart, as the nippers are moved back and forth with the 
breech boit." One of thèse sets is called in the patenf'the pins, r, r,"and 
the other is called "the shoulders, 7." The mode of opération of the 
nippers is as follows: The gun being unloaded, a cartridge is shoved into 
the barrel, when the lever is shut down, which shoves the breech bloek 
forward against the rear end of the cartridge, the breech bloek carrying 
the nippers beyond the flange of the cartridge. The trigger is then pulled, 
releasing the hammer, which strikes the firing-pin, the shoulders upon 
thè sides of the hanamer at thé same time striking against the rear ends 
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of the nippers and causing their front ends to swing in and engage with 
the cartridge flange. After the gun has been fired, the lever is raised 
and draws back the breech blôck, which forces the hammer back to full 
cock; the nippers, as they are also drawn back, strike agalnst the pins, 
r, r, and swing outward at their front end and lêt go of the cartridge shell. 
The Winchester extractor is a spring-hook, rigidly attached to the 
breech pièce, which, as the breech is closed, rides over the flange of the 
cartridge and automatically engages therewith, making a latch connec- 
tion; there is also a rigid stud on the other side of the breech block, 
which passes nnderneath the cartridge as the breech is closed; as the 
breech is opened, the extractor hook draws the cartridge back until it is 
out pf the chamber, at which time it is held between the spring-hook 
and the rigid stud , when the carrier block coming up from below hits 
the shell and throws it clear from the gun, being assisted also by the 
spring of the extractor hook. It is not claiined that the defendant's gun 
has the pins, r, r, or the shoulders, 7, but it is contended that the second 
claim embraces two claims, one for the nippers, S, moving radially, ir- 
ïéspective of the mechànigm by which radial motion is imparted; and 
the other for the particiilar means by which motion is imparted, and 
that as Morse's invention was the first one that consisted of a hook hav- 
ing radial motion and attached to the movable breech block, any ex- 
tràcting hooks which are attached to the breech block and move radially 
hifringehis patent. I cannot accède to this broad construction, which 
is altogether too sweeping in its character, and would include any radi- 
ally moving hooks which are attached to the breech block, although they 
may operate or be operated upon by means very différent from the 
method by which the nippers. S, are made effective. Mr. Morse did 
not invent any and ail radial hooks; he did invent the nippers, S, and 
radial hooks operating in substantially the same way. The claim is two- 
fold and includes the nippers, S, and any équivalent mechanism which 
is attached to the breech block, and withdraws the cartridge in substan- 
tially the same way as do the nippers, S. The second branch of the 
claim is for the mechanism of the patent and its équivalent. The ex- 
tracting de vice of the défendant is a spring-hook, one end of which is 
rigidly attached to the breech pièce, the hook portion having an inclined 
or beveled face. As the breech pièce moves forward, this end strikes 
against and rides over the edge of the cartridge flange, and makes a 
latch-like connection with it. When the breech block is withdrawn, the 
hook pulls the cartridge shell, which is held between the hook and the 
stud, backward, until the carrier block tips up the front "end of the shell, 
and thereby releases it from the hook. This is an altogether différent 
mode of opération from that of the two opening and closing forward ends 
of the Morse nippers. Thèse two hooks, having been pushed forward 
with the forward movement of the breech block, and not having engaged 
with the cartridge flange, are brought by another movement over the 
flàngé, then are moved backward and by another movement are spread 
apàrt, and the cartridge is released. 
Y.33F.no.3— 12 
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^ The Winchester extractor is pushed forward and by its forward move- 
mei^t rides over the flangeof the cartridge, is then drawn back, and does 
not rçlease the empty cartridge until it is disengaged by the carrier 
block, 

The différent principle upon which thèse two devices operate has been 
heretofore judicially stated in this circuit. Judge Blatchford, in Ren- 
mckv. Gooper, 10 Blatchf. 201, when comparing the extractor patented 
by William C. Hicks, March 10, 1857, with the Morse extractor, says: 

"It is also an essential point in Hicks' arrangement that the closing of tlie 
breech «ffects the engagement of the hook. Therefore a single movement of 
the band, to close the breech, is ail that is required. In the Morse patent, the 
forward movement of the breech closing pièce causes no engagement of any 
hook with the cartridge flange, and there is no such engagement until the 
hammer is brought into action, by a second movement of the hand, to act on 
the tails of the hooks to cause such engagement, af ter the foirward ends of the 
hooks are moved forward by the breech closing pièce." 

This language is equally applicable in a comparison of the Winchester 
and Morse extractors. The Winchester extractor is a aiodification of the 
Hicks device. Emvnck v. Pond, 10 Blatchf. 39. His extractor was a 
rigid hook inclined upon its front face and projecting forward from the 
center of the breech pièce, so as to strike the edge of the circular hole in 
the cap pf the cartridge, when the breech pièce was moved forward. The 
elastic edge of the brass disk of the cap engaged with the bill of the hook, 
and the cartridge was drawn baçk by the backward mpvement of the 
breeoh piecel The fact that the Winchester extractor is a spring-hook, 
and therefore acting radially and engages with the outsjde flange of the 
cartridge, does not bring itwithin the Morse invention, beçause the mode 
of opération of the two devices is notalifce, 

The çomplainant's bill sets forth an agreement, dated August 21, 1872, 
between the owners of the Morse patent and the de,fendaijt, whereby, as 
it is alleged, the défendant, by way of settlement and compromise of the 
claim of the said owners against the défendant for damages for its in- 
fringement. of said patent, agrëed to pay and did pay the sum of $10,- 
000 in cash, and gave said owners its note for the furthér suni of $15,- 
000, which money and notei, when paid j were to be iri.full settlement and 
discharge of said claim for damages for infringements cqmmitted before 
October 28» 1870; but if said note was not paid according to the terms 
of said agreement, then the défendant should be held liable for said dam- 
ages, and further allèges the non-payment of said note. 

The defepdant's crosa-bill relates to said written ag^eetoent and prays 
fora caaçellatiqn thereof, a repayment pf said $10, 00, and an injunc- 
tion agaipgt ar|y attempt to collect, said note upon th^e grounds hereafter 
set forth. I . The facts in regard to said contract are as. fpUows: On June 
8, 1872, in the suit of Renvnck v. Ppnd, who was the selling agent of 
the Winchester Arms Company, upon the Hicks extractor patent, a de- 
creewaa eptered by the circuit court for the Southern district of New 
York, in favor of the validity of said patent. The court said in its opin- 
ion that Hicks' invention "dates back to a period shortly after the four- 
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teenth of August, 1855, and anterior to the date of the invention shown 
in the Morse patent." A siiit upon the Hicks patent against the défend- 
ant in Connecticut was apparently imminent, which it feared would re- 
suit in an injunction against the use of its extractor. About the same 
time, a suit upon the same patent, and a motion for a preliminary in- 
junction, was brought by Renwick against Albert Cooper, in the South- 
ern district of New York. This suit was also defended by the Winches- 
ter Arms Company. A deliverance froni the threatened injunction in 
Connecticut was deemed of great importance by W. W. Winchester, the 
vice-président of the company. The président was then in Turkey, 
making arrangements for a large contract for arms with the Ottoman 
govemmént. 

In June, 1872, Mr. Morse was applying for an extension of his patent 
before the patent-ofBce, and was being opposed by the Winchester Com- 
pajiy. About the time that the décision was rendered in the Pond Oaae, 
Mr, Morse informed Mr; Dodge, the attomey of the Winchester com- 
pany in the patent-oflSce controversy, that he, Morse, could furnish oral 
and documentary proof that his gun, which was patented October 28, 
1856, was invented before August 14, 1855, and that the documentary 
proof was -contained in a caveai which he had filed before his applica- 
tion. Mr. Dodge informed the Winchester company of thèse statements. 
Subsequently, the negotiations on the part of the owners of the Morse 
patent we^e eonducted by James A. Skilton, Esq., as their attorney, and 
by Mr. W. W. Winchester, and by différent gentlemen at différent in- 
terviews in behalf of his company, and culminated in a written contract, 
dated August 21, 1872, of which the foUowing is a copy: 

"Whereas, letters patent of the United States of America were granted 
unto George W. Morse, now of Greenville, South Carolina, for improvements 
in breech-loading flre-arms, bearing date October 28, 1856, and numbered 
15,995, which letters patent are now owned by the said Morse and others, for 
whom James A. Skilton, of New York, hereinafter mentioned, is duly au- 
thorized and empowered, as their attorney in fact, to àct in ail matters cov- 
ered by this agreement; and whereas, the Winchester Kepeating Arms Com- 
pany hâve made and sold fire-arms which are claimed to contain a substahtial 
and material part of the invention secured by said letters patent, and to in- 
fringe the éame; and said company is desirous of settling for said claimed in- 
fringement upon being f urnished with satisfactory évidence that said Morse 
is the ttrst inventer of said improvements in flre-arms, and especially that the 
said Morse prepared caveat papers describing the same, which were signed 
and certifled to before the alîeged invention of one William C. Hicks, to 
whom letters patent of the United States of America havé also been issued, 
and thereafter reissued, bearing date March 1, 1870: now, therefore, for the 
purpose of effectuating such seulement, it is by said parties mutually agreed, 
the agreements of each being in considération and on condition of the agrée- 
ments of the other: 

"First, That the said Winchester Eepeating Arms Company will payto 
said iSkiltoh, for said owners of said letters patent, on the due exécution of 
this agreement, the sum of flve thousand dollars ($5,000) in cash, and the 
f ùrther snm of flve thousand dollars ($5,000) in cash ùpon the delivery of the 
papers and affldàvits, hereinafter mentioned, to the said Winchester Bepeat- 
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ing Arms Company, and will exécute their promîssory note for the further 
sum of flfteen thousand dollars ($15,000,) payable to said Skilton, as said at- 
torney, or order, on demand, which note is to be placed for sale-keeping and 
to be delivered as hereinafter provided, in the third article of this agreement. 

"Second. The said owners of said letters patent, and the said Skilton agrée 
to deliver to said "Winchester Eepeating Arms Company, or their attorneys, 
on or before the twenty-seventh day of August, 1872, a duly authenticated 
copy of the caveat spécification, pétition, drawing, and certiflcate of authen- 
tication hitherto exhibited to Chas. M. Keller, Esq., of New York, the orig- 
inals of which are on file in the patent-office in Washington, D. C.,together 
with the affidavit of the said Morse showing and declaring that his said im- 
provements were invented before the fourteenth day of August, 1855. And 
upon the rehearing sought to be had in the case of Renwickv. Pond, will 
f urnish such other évidence, documentary or otherwise, as may be in their 
possession, or as it may be in their power to f urnish or discover to said Win- 
chester Repeating Arms Company, or their attorneys, of the priority of said 
invention to the alleged invention of William C. Hicks before mentioned. 
Ail necessaryexpenses of witnesses and expenses attending the taking of tes- 
timoily to be defrayed bythe Winchester Repeating Arms Company. 

"Third. The promissdry note hereinbefore provided to be executed, in the 
matter of this agreement, it is mutually agreed shall be deposited with a safe 
deposit Company in the city of New York, to be hereinafter designated by 
G. M. Keller and J. A. Skilton, hereinafter mentioned, for safe-keeping, to 
be delivered to said Skilton, as said attorney, whenever, and not "before, on a 
motion for a rehearing in the case of Senwick v. Pond, now pending in the 
United States circuit court for the Southern district of New York, or in any 
other proceeding instituted for the purpose, it shall be decided by said court 
to grant said reliearing; it being, however, understoodthat if said motion or 
proceeding shall be dismissed or fail, on grounds not involving the question 
of priority of invention between said Morse and said Hicks, said note shall, 
notwithstanding, be delivered to said Skilton, provided the flrst-mentioned 
évidence of the priority of said Morse's invention, to-wit, the caveat papers 
hitherto seen by CM. Keller, and theafiBdavits of the said Morse setting forth 
the required facts, bas been f urnished to said Winchester Eepeating Arms 
€ompany, as stipulated herein. And said note shall be delivered by said safe 
deposit Company to the said Skilton, upon the joint request of Chas. M. Kel- 
ler and Jaà. A. Skilton; and in case of their disagreement as to the fulflU- 
ment of this agreement, and the occurrence of the contingency herein pro- 
■ vided, to warrant the delivery of the same, then, upon the request of an um- 
pire or third party to be selected by them, saia request to b.e in writing. 

"Fourth. It is further mutually agreed that, upon the payment of said 
promissory note, the said Winchester Repeating Arms Company is to be held 
released anddischargedfromall claims or damages for the useof said Morse's 
improvements, as claimed in the spécification of his letters patent, dated Oc- 
tober 28, 1856, and numbered 15,995, préviens to October 28, 1870, in the 
manufacture and sale of the Henry and Winchester Repeating Arms, and a 
release and discharge therefrom in writing is to be executed by said owners 
and said Skilton, if demanded by said Winchester Eepeating Arms Company. 
And in case said note shall not be delivered and paid according to the terms 
of this agreement, then said company shall be held liable therefor. 

"Fifth. The said Winchester Repe.ating Arms Company agrée not to op- 
pose the application for extension of the letters patent, aforesaid, granted to 
«aid Morse, now pending before the commissioner of patents. 

"8ixth. And it is mutually agreed by and between the parties hereto, that 
nothing whatever in this agreement shall bihd or in any way obligatethe said 
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Morse, and the lawful owners of the said letters patent, to grant to the said 
Winchester Eepeating Arnas Company any license or permit of any kind to 
niake said arms or use said invention of the said Morse, under ahy extension 
of said letters patent that may be obtained hereafter; or in any way set, 
name, or limit the amount of royalty per gun to be paid by the said Winches- 
ter Bepeating Arms Company, in case such license shall be hereafter granted 
under such extended letters patent, but the same shall be entirely at the op- 
tion of the said Morse, his assigns and représentatives. " 

In thèse negotiations Mr. Skilton also represented that the caveat would 
show that the extractor described in the Morse patent was invented be- 
fore August 14, 1855. It had been verbally agreed about August 14, 
1872, that Charles M. Keller, Esq., the senior counsel of the Winchester 
Company, should see the caveat of Mr. Morse, whieh it was represented 
was filed in August, 1855, and should advise his client as to its value in 
antedating Hicks' invention, and it was verbally agreed that in case the 
évidence from the caveat should be satisfactory to Mr. Keller, $24,000 
should be paid to the owners of the Morse patent. On August 16, 1872, 
Mr. Keller and Mr. Skilton met in Washington, in the ofHce of Mr. Mc- 
Intire, a patent soliciter, and were about going to the patent-office to see 
the caveat. A violent shower had sprung up, Mr. Keller's health was 
infirm,and Mr. Skilton suggested that he examine a certified copy,which 
he, Mr. Skilton, had in his pocket, and which had been certified on that 
or on the previous day. As a matter of fact, the caveat could not then 
hâve been found in the patent-office if Mr. Keller had visited the office, 
for it was not at that time in its proper place. The certified copy, be- 
ing a copy of the pétition of Mr. Morse for leave to file a caveat, dated 
August 13, 1855, and of the oath appended thereto, of the original de- 
scription of the invention filed with the said pétition and of two sheets 
of drawings each plainly marked "Filed August 24, 1855," and of the 
papers which were filed on October 25, 1855, being an additional de- 
scription of the invention as exhibited in the second sheet of drawings," 
and of the letters of Mr. Morse and his attorney, Mr. Clinton, was pro- 
duced and shown to Mr. Keller. The second sheet of drawings was filed 
October 25, 1855, with an additional description of the invention as 
therein exhibited. Nothing appeared upon the face of the second sheet 
to show that it was not filed August 24, 1855, but it positively asserted 
that it was so filed. The description filed on August 24th speaks in a 
very gênerai way of a "catch, P," to withdraw the cartridge, and the 
drawing then filed bas a catch, P, but no such description is given, either 
by writing or in the drawing, as to enable a skilled mechanic to make a 
practical extractor. The drawing of the catch is vague. The second 
sheet and the written description filed October 26th show clearly the ex- 
tractor, which subsequently appeared in the patent as the "nippers. S." 
With both drawings in sight, and upon the supposition that they were 
filed at the same time, the catch, P, might be thought to be an imperfect 
fiide view of the nippers, S. Mr. Keller examined the two drawings, 
and the description attached to the pétition for a caveat, and said, "I am 
satisfied ; give me copies of thèse two drawings and spécifications with 
the pétition and oath," and wrote Mr. Winchester the following letter: 
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- "Washington, D. C, August 16, 1872. 

"W. W, Winchester, Esq. — My Dear Siii: I hâve examinée! the Morse 
càeeaiof August, 1855, and flnd that itdescribes and représenta the hooks for 
extractiiig and dischargihg the càrtridge if not flred or the remnants if flred, 
and that the description and représentation is as full as in the patent atter- 
wardâ grauted. In my opinion, this camat, with the affldavit of Mr. Morse, 
will bè sufflcient for the reopening of the case of Renwick versus Pond, and 
to defeat the Hicks patent. 

'^:.. "Yours, truly, Charles M. Kellek." 

On AugUSt 21, 1872, when the written contract heretofore recited was 
signed; $5,000 were paid to.Mr. Skilton, on August 27, 1872, a certi- 
fied copy of the original pétition for leave to file a caveai of the spécifi- 
cation, and of the two shèets of drawings, both marked "Filed, August 
24, 1855," was delivered to Kellar and Blake, and another $5,000 were 
paid to Mr. Skilton, and on August 28, 1872, the note in controversy 
for $15,000 was delivered to him, and was deposited in a trust Com- 
pany, as proVided in said contract, where it'still remains, having never 
been redelivered to Mr. Skilton. The note and contract were assigned 
to the cpmplainant on July 2, 1875. 

Upon the hearing of the motion for preliminary injunction jn Renwick 
V. Cooper, thèse papers with ah affidavit of Mr. Morse as to the date of 
his invention of the extractor, and an affidavit of an expert, were pre- 
sented to the court by the défense. Judge Blatchford said in his opin- 
ion that the certified copy contained a description aùd two drawings, 
that the second drawing was not referred to in the description; and held 
that the description and first drawing. suggested the Withdrawal Of a càr- 
tridge by âl catch, but contained no description or représentation suffi- 
cient to enable a practical working apparatus to be tnàde from them; 
that the plan in the second drawing was a différent one from that sug- 
gested in the first drawing, and did not embody any one of the inven- 
tions covered by the first three claims of the Hicks patent. Mr. O. F. 
Winchester, the président of the défendant company, in November, or 
December, 1872, refused to pay the note, upon the grouhd that his son 
had been deceived by Mr. Skilton. 

The cross-bill allèges as follows: 

"And complainants furthér shôw imto your honors that the pretended copy 
of the said caveat of sàid Morse, delivered to complainants by said Skilton, as 
aforesald, was not a true copy of said caveat, but was à falsé and altered copy 
of a caveat filed by said Morse m the United States pateut-oiHce, on the twen- 
ty-fourth day of August, A. D. 1865, and contained only a part of the spéci- 
fication of said caveat, with additions and altérations. And complainants 
charge that said additions and altérations were made by said Skilton, or by 
his procurement, with tlie intent to obtain the paymént to said Morse, Cole, 
Lambert, and Skilton, atid to said Morse Arms Man iif acturing Company, by 
the complainants, of the said aum of $10,000, and the exécution by the com- 
plainants of the said note for $15,000. And the coraplainaiats paid said $10,- 
000, and executçd said note, solely in considération of the delivery to them o£ 
the false and fraudulent copy of said pretended caoeat." 

I hâve given only a very gênerai history of the transaction, and hâve 
not attempted to state the various interviews of the parties and their rôp- 
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Tesentatives, the disappearances and reappearances of the cavmt in the 
patent-office, and the différent circumstances which are relied upon to 
give color to the opposing théories of the counsel. 

The prominent facts are the folio wing: Mr. Skilton represented and 
believed that the extractor shown in the patent was shown in the caveat 
filed on August 24, 1855. The written contract was based upon the 
représentation and belief that évidence was furnished by the axveai that 
Morse made the invention described in the patent before August 14, 
1855, and this opinion was founded upon Mr. Keller's letter. Theonly 
reason which induced the Winchester company to enter into the con- 
tract, was to obtain évidence which wonld destroy Hicks' patent. Mr. 
Skilton was not desirous to appear to sell testimony, and was desirous 
to place the payment upon the ground of the settlement of a claim for 
damages for infringement, and, therefore, the contract was so drawn. 
The copy of the caveat which was shown to Mr. Keller represented, 
througb the fault of the patent-office and not through any fraud of Mr. 
Skilton, that the second sheet of drawings, which alone contained thé in- 
vention as it was subsequenily described in the patent, was filed August 
24, 1855. This mistake led Mr. Keller to say in his letter that the catieot 
<}f Avgust, 1855, représente the hooks, and that th© représentation is as 
fuilas in the patent afterwards granted, and led him into the mistaken 
belief tïiat the nippers, S, wereinvented before August 24, 1855, which 
a. more careful study and conversation with Mr. Morse might hâve cor- 
rectei. .,,][ am byno means certain that this mistake did notcompelMr. 
Keller. tp give the opinion which cost the Winchester Company $10,000, 
and ite note for $15,000, but I am impressed with the belief that if Mr. 
Keller had been in his customary health, and had given to the çaveai 
the time, and study, and inquiry which the importance of the sùbject 
would hâve justified, such examination would bave disclosed to him that 
the writtçn description referred only to the first sheet of drawings, that 
no référence was made to the second sheet, and that the catch, F, was a 
différent thing and upon a différent plan from the tWo catches in the sec- 
ond sheet. A more accurate and thorough investigation of the caveat 
papers, which were before him, especially of the papers which were 
known to bave been filed in October, would bave shown that the two 
catches were not shown in the description filed in August, and that they 
were only referred to in the description filed in October, and he might 
bave learned that the. second sheet was not filed in August. I do not 
find that he was guilty of lâches, because the mistake of the patent-office 
so misled him that h e gave the papers a less exhaustive examination 
jibanhe otherwise would bave done. 

Although the Morse Arms Company was nominally formed on Jaly 25 , 
1872, 1 canhot find Substantial évidence that any portion of the $10,000 
i cash payment was ever paid to, or became a part of, the assets of said 
corporation, and both from the testimony and from the allégations of 
the bill, I think that none of said money was ever delivered to said cor- 
poration. The note is thus the only thing of practical importance which 
is involved in the cross-bill, for the provision in the contract that in case 



184 FEDERAL BEPOBTER. 

ffie note should not be paid the Winchester company should be held lia- 
ble for infringements, is not, in view of the whole contract, an admission 
of liability, but is an agreement that, in the event of non-payment ot the 
note, the rights of the Morse Arms Company in regard to infringements 
should remain as they were. 

Upon the finding of facts, the question is whether relief should be given 
in conséquence of the mistake in regard to a material fact, viz. , the tinie 
when the second sheet of drawings was iiled, for the allégations of the 
bill in regard to fraud upon the part of Mr. Skilton are found not to be 
true. 

The resuit of the protracted attention which I hâve given to this part 
of the çaae may be briefly stated as folio ws: The note wâs given under 
a mistake of material facts, and Upon the foundation of that mistake, al- 
though Mr. Keller had at hand the means of knowledge from which 
the dîscôvéry of the mistake could hâve been made. The défense aris- 
mg ffom, thèse facts is as fiilly open and available to the Winchester com- 
pany in an action at law as în a bill in equity. 1 Story, Eq. Jur. § 146, 
noté 2; Kélyv. Solari, 9 Mees. & W. 54; Bell v. Oardiner, 4 Mann. & G. 
11; -Tbirnsend v. Orowdy, 8 C. B. (N. S.) 477. That being the case, I am 
not satisfied that it is expédient to render an affirmative decree upon this 
crosâ-biU, but, upon the other hand, to leave the liability of the Win- 
chester company upon the note to an action at law. Hamilton v. Oum- 
mings, 1 Johns. Ch. 517; Insurance Co. v, Stanchfield, 1 Dill. 424. The 
cancellation of an "executed contract is an exertion of the most extraor- 
dinary powér of a court of equity," {Atlantic De Ldine Go. v. James, 94 
TJ. S. 207 ;) and, as the défense to the note is open to the Winchester 
company hereafter, I hâve determined to dismiss the biU without préj- 
udice to the right of the company to iiiterpose its défenses in any action 
which may be brought, except the défense of fraud. 

Let there be a decree that the bill and the cross-bill are each dismissed, 
the latter without préjudice to the extent hereinbefore stated. 



The John B. Lyon. 

Hanson v. The John B. Lyon. 

{Biatriet Court, N. D. Mnoi». December 6, 1887.) 

Négligence— Pbksonai. Injuries— UOTiASHnsTG WhebIi— Aoting without Ob- 

DERB. 

Libelant, an experienced seaman, was placed to ftwait orders in the wheel- 
bouse of a steam-barge which was being towed. He unlashed the wheel 
without orders. and as the rudder came into contact with an obsti action on 
the bottom, the wheel revolved and injured libellant wao tried to hold it. 
Seld, that he was guilty of contributory négligence. 

In Adrairalty. Libel for damages. On exceptions to commîssioner's 
report. - 
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H. W. Magee, for libelant. 
Schuyler & Kremer, for respondent. 

Blobgett, J. Thia is a libel for personal damages claiined to hâve 
been sustained by libelant while employed upon the barge by reason of 
the négligence of the officers in charge. The naaterial facts, as they ap- 
pear in the pleadings and proofs, are as follows: At the close of naviga- 
tion, in the year 1881, the Lyon was taken into Miller's dry-dock, on 
the North branch of the Chicago river, for some slight repairs; and, on 
the thirty-first of December of that year, thèse repairs being completed, 
the master desired to take her from the dry-dock to the Illinois Central 
slip, near the mouth of the river, for the purpose of there laying her up 
for the winter. She did not use her own machinery for the purpose of 
making a change of location, but two tugs were employed to tow her to 
the Illinois Central slip, and the captain, apparently by way of précau- 
tion, employed four men, one of whom was the libelant, to come on 
board the barge, and render such assistance in the change of berth as 
might be required. The libelant and another man were directed to go 
into the wheel-house, and wait there for orders, if it shouid become nec- 
«ssary to use her rudder for any purpose. At the time they so entered 
the wheel-house the wheel was lashed so as to hold the rudder straight 
with the keel. The tugs took hold of the stem of îhe barge, and backed 
her out of the dry-dock slip, swinging her stem down the river, to the 
mouth of what is known as the "Ogden Canal," when the st«m of the 
barge was drawn into the canal so as to wind her at that point, so that she 
might proceed down the river bow foremost. In drawing the stem of the 
harge into this canal, the rudder struck upon some obstruction which 
•caused the wheel to revolve violently, and libelant, in attempting to hold 
it, was thrown over the wheel, and his arm broken, and he was other- 
wise-bruised and stunned, and it is for thèse injuries that the libelant 
«laims to recover damages. 

The claim is based upon two allégations of fact: (1) That the barge 
was so carelessly and improperly handled that her rudd«r was allowed 
to strike against the dock of the canal, whereby the wheel was caused to 
revolve and hurt the libelant. (2) That the master shouid hâve kept a 
proper lookout at the stem of the barge while she was going sternways 
into the canal, whose duty it was to give notice that her stern was about 
to strike the dock, and that, if such notice had been given to the master, 
it would bave been his duty to give notice to the libelant to stand clear of 
the wheel; that no such lookout was kept, and no warning or notice was 
given to libelant that the stern was about to strike the dock. 

The case was referred to Commissioner Proudfoot, under our admi- 
ralty rules, to take the testimony, and report his findings upon the mat- 
ters in controversy in the case. The commissioner bas taken voluminou? 
proofs as to the manner in which the accident occurred, and reports, 
as the resuit of his examination of this proof, that the allégation thaï 
the barge's stern was allowed to strike the dock is not sustained by tb» 
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proof, but that, on the contrary, the stern did not strike the dock; and 
from the testimony in the case he conciudes that the rudder struck the 
bottom of the canal, which was quite shallow at this point, or some 
sunken substance lying upon the bottom, and thus caused the violent 
révolution of the wheel. The commissioner also finds that the injury ta 
libelant was in conséquence of his own négligence in removing the lash- 
ings from the wheel, and standing in such proximity to the wheel as ta 
expose himself tO' be thrown over ,it if the rudder should strike anythingij 
and set thetcheél in rapid motion. The commissioner, therefore, con- 
dudes that no case was made eut by the proofs in support of the iibel, 
and that the Iibel should be dismissed for want of equity. To thèse 
findings of the commissioner the libelant has excepted, and thèse excep- 
tions hâve been fuUy argued before me. 

I hâve exa;mined very carefuUy the testimony in this case, and fully 
concur in the conclusions reported by the commissioner. It appears 
from the proof that libelant was an experienced seaman; that he knew 
that in moving a barge the size of the Lyon, she being something like 
275 feet in length, aboutthe crooked and narrow waters of the Chicago 
river, there waS danger of her stern striking the dock, or any sunken ob- 
stacle in the. bottom of the river, theréby pu tting the wheel in rapid mo- 
tion; and it seems to me the commissioner is correct in his conclusions, 
when he says that the libelant should bave known thàt such an occur- 
rence was liable to happen, and should bave stood sufficiently clear of 
or away from the wheel to bave avoided being struck or injured by it. 
Ho knew thàt the barge was in tow of the tugs; that she was not proceed- 
Ing by her own power ; and that her navigation was substantially in charge 
of the tug-môn. He had received no orders to take the lashings off the 
wheel, or to do anything with the wheel; and undoubtedly knew, orought 
to hâve known, for he was an intelligent man, that he was only placed in 
the wheel-house to be called upon , in an emergency which might possibly 
happen, to do something with the wheel. Hence, as a prudent màn, 
knoVeing the danger of the wheel being set in motion, and that he had 
nothing to do until he received an order from the captain except to stand 
where he could respond to such order, it was his duty to bave kept the 
wheel lashed as he found it, until he was called upon to act, and common 
prudence, under the circumstances, required that he should stand clear of 
the wheel while he was in the wheel-house. ii 

It is now fuïther urged in behalf of the libelant that, even if he was 
négligent, and if the injury occurred without any négligence on the part 
of the oflScers of the barge, the libelant is entitled to be cured, or prop- 
erly treated medically, at the expansé of the ship. There is no dispute 
as to the rule which prevails that a seaman shipped for a V03'age, who 
is taken sick, or who has received injury by accident, even where he is 
'pai'tiy at fault, is entitled to médical treatmenttimring the voyage, or 
until he is cui*ed; but I do not think this libelant stood in sUch a rela- 
tion to this barge as to be entitled to invoke this rule in his own behalf. 
'This. ship was not boUnd upon a voyage, within the meaning of the cases 
in which this rule has been applied, or of the circumstances out of which 
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theruleoriginated. Thelibelantdidnotshipfor a voyage, but pnly for a 
temporary movement of the barge from one place in the harbor to an- 
other. It was not a case vyhere it was expected tp earn freight, or in any 
-way engage in commerce. No shipping articles were signed; no spécial 
enjployment as seaman was given to the libelant. The barge, as the 
libelant must hâve known, was proceeding from one location in the har- 
bor to another by the aid of tugs, and the main burden of handling the 
barge was upon the tugs. As a matter of spécial précaution, the cap- 
tain secured the services of thèse few men, yery few compared with those 
required for the navigation of such a craft if bound upon a voyage, and 
the libelant was directed to take his place in the wheel-house. This did 
not make him a seaman, or put him in such a relation to this vessel as 
to entitle him to ail the rights of a seaman who had been duly shipped 
for a voyage. He was merely in the position of an employé rightfully 
on bôard of the vessel, and if while there he had been injured, by reason 
pf tbe fault or négligence of the oËBcers of the barge, he might bave had 
his action either at law, or his libel in admirai ty, to recover damages for 
such injury. 

AU the cases wbich hâve been cited, where the rule now invoked has 
been applied, are cases where the seamen was shipped for a voyage from 
one port to another, and where the sickness or injury for which he claimed 
to be treated was incurred while in the discharge of his duty under such 
engagement. They ail agrée that the obligation to "cure," as the old 
cases say, or to give "médical treatment," as the later cases term it, only 
continues to the end of the voyage. Hère this man was employed to 
aid, we will say, in transferring this barge from a position on the North 
branch to the Illinois Central slip, a distance of less than two miles. 
Unless some unexpected delay intervened, it could not be expected to 
last more than an hour or an hour and a half, and at the end of that 
time, if you eaU it a voyage, the voyage would be over; so that, even 
in the event that this man had been entitled to this right, the right 
would be gone so very soon that it would be of very little value to him, 
I think, therefore, that no recovery can be had for damages to the libel- 
ant by reason of his rights as a seaman, under the rule referred to. 

Much stress has been laid in the argument, and a large amount of tes- 
timony has been taken, for the purpose of showing that the libelant was 
inhumanly treated by the master of this barge after he was injured; and 
whilé I dp not think that this testimony bears upon the question of the 
libelant's right to recover, at the same time it is but justice to ail parties 
that I should allude to it. The facts, as they appear in référence to this 
feature of the case, are briefly thèse: Libelant was stunned by the injuries 
he received; was picked up and taken into the cabin, where the captain's 
wife administered restoratives and stimulants, bound up a eut on his 
head and his arm as well as she could, and apparently did ail that a 
synapathetic and kind-hearted woman could do under the circumstances 
to hasten his recovery. After he had recovered, or partly so, from the 
stunning effects of the injury, he was asked by the captain if he wanted 
to go to the Marine Hospital, and he replied that he did; and when the 
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barge reached thé Rush-street bridge, whîch is near the Illinois Central 
slip, where she was laid up, the libelant was helped ashore, and, in Com- 
pany with ône of the men employed as he had been on the barge, was 
dri vén in an express wagon tô the custom-house, for the purpose of obtain- 
ing bis admission to the Marine Hospital. The examining surgeon not 
being présent at bis office in the custom-house, the libelant, at bis own 
request, was taken to his own résidence, which was on the North branch of 
the Chicago river, and near where the barge started from, and left there 
until some time in the afternoon, when he was taken back to the custom- 
house, and there put intô an ambulance, and taken to thé Marine Hos- 
pitali It was late in the afternoon when he arrived at the hospital, and 
the fracture of the arm was not reduced until the next morning. A 
day or two after libelant was received into the hospital the small-pox 
brokeout there, and the hospital was quarantined for about eleven weeks, 
during which time libelant was not allowed to leave, nor his family al- 
lowed to visit him. At the end of eleven weeks he was discharged, and 
for some reàson which is not explained, but certaiiily with which the 
respondent would seem to bave had nothing whatever to do, the fracture 
in libelant's arm was not united, and for that matter no bony union has 
been accomplished as yet. Whether this failure to secure a union of 
this broken bone in a patient in apparently sound bodily health, ad- 
dicted to no bad habits that would seem to hâve impeded the opération 
of healing, is attributable to some malpractice or neglect at the hospital, 
or to the libelant's own disregard of the proper orders of the surgeon, is 
not disclosed in the proof. There is certainly no évidence in the case 
showing, or tending to show, that the officers of this barge were in any 
way chargeable with the fact that this man remains uncured to this time. 
He had been a seaman for many years, in and out of this port; had paid 
his hospital dues, and knew that he was entitled to go to the hospital. 
He States in his own testimony that he did not know that he was to be 
taken to the hospital until he found himself there; but this is so fiatly 
and completely contradicted and ôvertùrned by the other testimony in 
the case as not only to break the force of the statement, as far as this 
spécial fact is concemed, but to a considérable estent impair his gênerai 
credibility as a witness in the case. There can, I think, be no doubt 
that he either requested directly that he should be taken to the hospital, 
or, on the suggestion that he go there being made, he intelligently and 
promptly assented to it. After he had been taken to his own résidence 
from the custom-house, awaiting the return of the examining surgeon and 
the ambulance, he was under no obligation to hâve gone with the messen- 
ger when he came for him to take him in the ambulance, and must bave 
gone there voluntarily; and from the testimony I bave no doubt that he 
did know, and was capable of knowing, that he was going to the hospi- 
tal, and that he went there voluntarily. It is unfortunate for this man, 
who, as far as the proof shows, was a worthy and industrious sailor, 
that he should bave been so treated as to be left a cripple by reason of 
the simple fracture of an arm, which ought to bave bèen cured, and the 
man as well as ever, by the opening of the next season's navigation. 
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But thîs, as I hâve already said, is not the fault of the respondent; but 
of either the libelant himself, or of the surgeon under whose charge he 
voluntarily placed himself. Tbe exceptions to the commissioner's re- 
port are overruled, and the libel is therefore dismissed for want of equity. 



Gard v. Hines. 

[Distrîei Court, E. D. South Carolina. December 28, 1887.) 

SmpprNG — Chabtbb-Paett— Action on— Plbaddig. 

In an action on a charter-party, a oopy thereofshould be flled with the libeL 

In Admiralty. Libel on charter-party in personam. 

J. N. Nathans, for libelant. 

J. P. K. Bryan, for respondent. 

SiMONTON, J. This is a motion by respondent that libelant be re- 
quired to file with bis libel a copy of the charter-party on which he brings 
suit. The libel states fully the articles in the charter-party; but it 
does not profess to set out the charter-party in full. The practice on 
this point does not seem to be fixed. Mr. Benedict (2d Ed., form 105, 
p. 582) gives the form of a libel exactly like this, not accompanied by 
a copy of the charter-party. That is a libel in personam, and in rem for 
the violation of a charter. But in précèdent 104, p. 579, in a form of 
libel in personam on a charter-party against the charterer for money, he 
annexes a copy of the charter-party, and craves référence thereto. In 
form 102, a libel on bill of lading, he adds "annex copy of bill of lad- 
ing." : In form 101, libel on bottomry bond, he puts copy of bond as 
an exhibit. See, also, 2 Conk. Adm. form 103, p. 605, in Which a copy 
of the charter-party is annexed as an exhibit. See, also, 2 Conk. Adm. 
485. It cannot be said that the libelant has violated any rule in omit- 
ting the copy. There, however, seems excellent reason for annexing it. 
As a matter of good practice, let it be done in this case, and in ail fut- 
ure cases within this jurisdiction. 
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;' The Twenty-One Fkiends. 
Thb John H. May. 

The Twenty-One Fbiends v. The John H. May. 

{Diètrîct Court, E, D. Pennsyîvania. November 38, 1887.) 

Collision — Lookout— What Constitutes— Attention to Vakious Duties. 

Libelant,,baving the right of way, was run into by respondent in a thick 
night. It was in évidence that the l-espotident's lookout had been dividing 
his attention between looking out and reeflng sail. ir«M that, where a vigi- 
lant lookout might possibly hâve prevented the resuit, , the plea of inévitable 
accident should not be sustained when that duty was neglected. 

In Admirality. Libel for damages. 

The Twenty-One Friends, libelant, sued the John H. May, respondent, 
for damages, the resuit of a collision. 
Flanders & Pugh, for libelant. 
Édmunds <fc Wm, for respondent. 

Butler, J. I will do no more writing în this case than îs necessary 
to indicate the grounds on which the décision rests. As in ail similar 
cases, the testimony is conflicting and irrecoricilable. If an analysis of 
it were désirable, I would not hâve time to make it. I do notsee, how- 
ever, that it could answer any nsefal purpose. 

The libelant had the right of way. The respondent was therefore 
bound to keep off. Shedid not, and the burden ison herto show why. 
(The libelant's admission that the weather was "thick" does not remove 
it.) The excuse assigned is inévitable accident, arising from inability 
to see. To support this assignment she avers, and has called witnesses 
to prove, that a vigilant lookout was maintained; and that the libelant 
was not seen, and could not be, until too close to be avoided. If this 
averment is proved, her case is made out; if not, she is rèsponsible for 
the collision. The night required a most vigilant lookout. If the re- 
spondent failed to maintain it, her négligence tended directly to the dis- 
aster, which must therefore be attributed to it, in thé absence of clear, 
unerring proof that some other cause intervened to "which the resuit 
should be assigned. In the présence of such proof, the question of look- 
out is unimportant, as said in The Farragut, 10 Wall. 333, and The Wa- 
nata, 95 U. S. 610. Where the circumstances, however, are such that 
a vigilant lookout might, even possibly, bave guarded against the re- 
sult, the allégation of "inévitable accident" should not be sustained when 
this duty has been neglected. In such case, it is impossible to know 
that the faithful observance of it would not bave avoided the disaster, 
Where, therefore, it is shown that the duty was neglected, (or, moreac- 
curately, where it does not afïirmatively appear to bave been observed,) 
we cannot say the accident was inévitable. One who sets up this de- 
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fense, under such circumstances, should be held to the clearest proof. 
In the case before us, witnesses hâve been called froni other vessels, br 
bpth aides, to the character of the night, and the ability to see. No one 
of them was at the point of collision, and it is impossible to say from 
their tjestitnony whéther the lights of a vesselcould there be seen or not. 
It is certainly insufficient to prove they could not. The point can only 
be settled by one who was présent, endeavoring to see. 

The ca;se turns, therefore, on the question whether the respondent 
maintained a proper lookout. If she did, and coûld not see, we may 
safely affirm that the collision was inévitable; otherwise, we cannot. Did 
the respondent maintain such a lookout? Not only is it not shown 
that she did, in my judgment, but, on the contrary, it is shown thàt 
shé did not. This conclusion is drawn from her own testimony, and 
thàt of disinterested witnesses on the other side, excluding the crew. It 
distinctly appears that no one was devoting his undivided attention to 
this duty. AU hands were engaged in reefing sale, the mate going back 
and forth, in the intervais he could spare, to look out. Of course, there 
îs the usual confiict of testimony respecting this, but the clear weight 
of évidence, direct and circumstantial, supports the conclusion stated; 
indeed, it seems to be admitted. The respondent's brief says: "The 
mtimentary absence of our lookout from the bow is shown to be imma- 
tèrial, because, as soon as the vessels approached near enough for a 
lookout to be of service, our lookout was on the bow, in his propef 
place;" and again: "Therè was no élément of négligence in calling our 
lûôkout.from the bow." Thus is it conceded that a vigilant lookout 
wàs not maintained. The excuse that ail hands were needed to reef 
sail is invalid. The respondent had no higher, nor more urgent and 
imperatiVe, duty, than that of maintaining a constant, unremitting look- 
out. In view of the weather andlocality, it was gross négligence to dis- 
regard it. Her own safety, as well as that of other vessels and crews, 
demanded the utmost vigilance in this respect. If she could not observe 
it,, and continue her course, she should hâve stopped. To call a furtive 
glance now and then from the bow, by one assigned to other duties as 
well as this, a proper lookout, especially under such circumstances, is 
an abuse of lattguage. The position assumed — that the neglect was un- 
important, "because, as soon as the vessels approached near enough for 
a lookout to be of service, the lookout was in his place" — is a narrow 
and perilous one; it is almost, if not quite, fatal. The négligence ad- 
mitted raises astrong presumption against the respondent generally, and 
particularly as respects the situation when the vessels came within view. 
If thus négligent, it is difficult to believe that the lookout happened to be 
in his proper place at the critical moment. If he was, it was purely ac- 
cidentai. I believe, however, he was not, — that libelant was in view 
before he went forward, and as soon as he was in position to see past ob- 
structions he saw her. He testifies otherwise, but he is contradicted by 
previoûs statements, by other évidence on the subject, and by the prob- 
abilities of the case. Besides, the witness is too deeply interested in 
the subject to be relied upon with confidence. His statements on com- 
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îng ashore, (to hîs father,) and those of the master soon after the occur- 
rence, support the beliefstated. 

No argument can be based upon the allégation that libelant failed to 
ses thp respondent. The respective situations were dififerent. It is 
probable the latter's opportunity pt seeing was better. She had the 
storm nearly astern, while the other had it in front. But we do not 
know that the libelant did not see the respondent. Unfortunately, the 
testimony of her crew cannot b^ accepted. They hâve testified on both 
sides, and shown themselves unworthy of crédit. 

I attach no importance to the allégation now made that the libelant's 
lights were imperfect. No suggestion of this or of any other fault is 
found in the answer, and the witness by whom alone it is suppoïted tes- 
tifies under cireumstances which forbid reliance upon his statements. 
Not only his testimony, but that of ail members of the libelant's crew, 
bas been disregarded. They hâve shown themselves, as just stated, un- 
worthy of confidence. I will not unnecessarily dwell upon this subject. 
It is sufficient to say I am satisfied that, impelled by gratitude for their 
rescue, kindly treatment on board the respondent, sympathy for her 
master, who was much distressed by the accident, and apparently fear- 
ful of responsibility for it, as well as by persuasion to that end, they con- 
spired to suppress the truth. Immediately upon coming ashore, they 
accompanied, the master and his crew to the office of respondent 's coun- 
sel, were there examined, and seemed zealous to exculpate the respond- 
ent from blâme. Subsequently they supported the statements then made, 
under oath; and, later, told the story of their misconduct, recanted, and 
appeared as witnesses on the other side. The cook, who testified re- 
specting the libelant's lights, went immediately into the respondent's 
service, and bas continued there ever since, under influences apparently 
hostile to the libelant. It is proper to say that there is no évidence to 
connect the respectable owuers of the respondent in any way with the 
misconduct, and that the very high character of their counsel forbids 
that he should be suspected even of having had knowledge of it. 

I bave attacbed no importance to the fact that neither vessel was sig- 
naling, by horn or otherwise, at the time of the accident, or previously. 
It was not customary to do so in such weather, and no inference, there- 
fore, can justly be drawn against either for omitting it. Although the 
statute which requires the use of a horn in snow-storms had been passed 
a few days before, it had not been promulgated, and is not, therefore, 
applicable to this case. 

A decree must be entered for the libelant. 
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SiMONS V. Ypsilanti Paper Go. 
(Oireuit Court, B, D. Michigan, January 3, 1888.) 

CoTJiiTS— Federaii Jxjkisdiction— Assignmbnt— CiTiZENSHtP— Act op Maech 8, 
1887. 

An action to recover damages for a refusai to accept and pay for marchan- 
dise purchased under an orS contract, is a suit to recover the contents of a 
chose in action, within the meaning of the act of March 8, 1887, and the circuit 
court has no jurisdiction of such suit in favor of an assignée, unless it might 
bave been prosecuted in snch court if no assignment had been made. 

{SyUabus by tJie Court.) 

On Motion to Set Aside Nonsuit. 

This was an action upon contract to recover damages for the refusai 
of the défendant, the Ypsilanti Paper Company, to accept and pay for 
300 tons of rags which it had agreed to buy of the firm of S. Simons & 
Son. One member of this firm being a citizen of Michigan, the firm as- 
signed the cause of action to the plaintiff, the other member of the firm, 
who was averred in the déclaration to be a citizen of Russia, and a sub- 
ject of the czar of Russia. Défendant pleaded to the jurisdiction, and 
upon the trial plaintiiF submitted to a nonsuit, and thereupon made this 
motion to set the same aside. 

Gondy & Lucking, for plaintifif. 

Charles R. Whitmom and George S. Hosmer, for défendant. 

Brown, J. The only question raised upon the trial relates to the ca- 
pacity of the plaintifif, who is an alien, to maintain this action as the as- 
signée of S. Simons & Son, one of which firm was, and still is, a citizen 
of this State. By the aet of March 3, 1887, the circuit court has no ju- 
risdiction "of any suit except upon foreign bills of exchange to recover 
the contents of any promissory note or other chose in action in favor of 
any assignée, or of any subséquent holder, of [if] such instrument be 
payable to bearer, and be not madeby any corporation, unless such suit 
might hâve been prosecuted in sUch court to recover the said contents, 
if no assignment or transfer had been made." The précise point in this 
case is whether an action for damages for the refusai of the défendant to 
accept and pay for goods purchased by it under an oral contract is an ac- 
tion to recover the contents of a chose in action within the meaning of this 
act. Thèse words, it must be admitted, are not very happily chosen, and 
it would bave conduced somewhat to the clearness of a very obscure and 
unintelligible act if the simple language of the statute of 1875, "founded 
upon contract," had been retained. Thèse words, however, were taken 
from the original judiciary act of 1789, and in the 85 years which elapsed 
between the passage of that act and the act of 1875 their meaning waa 
settled by repeated judicial interprétations. PrimarUy they were in- 
tended to apply to commercial instruments, such as promissory notes, 
acceptances, and bonds, in which the sum promised to be paid is famil- 
iarly apoken of as the "contents" of such instrument. But the words 
v.33F.no.4— 13 
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"other chose in action" suggested a much broader meaning; and as early 
as 1810, in Sere v. Pitot, 6 Granch, 332, it was heldthat a suit by the 
assignée of an insolvent debtor for the collection of accounts and unliqui- 
dated claims was within the exception of the statute. Thè^ main objec- 
tion to the jurisdiction was bascd upon the ground that the words of the 
act wëi-e infeiïded to apply only tb' assignments niadé by the party him- 
selfj.and notto the gênerai assignée of an insolvent company, and inde- 
livering the opinion Chief Justice Marshall observes "that the term 
' other chose! in action ' is broad enough to compreheii^ dther case, and 
the Word; f contents 'is too ambiguous in its import to resfcrain that gên- 
erai term. ï"he contents of a note are the sum it shows to be due, and 
thesame may, without much violence to language, be said of an account." 
The same principle was applied in WilUmonv. WHkinson, 2 Curt. 582, 
té ah actioii by an assignée to fécoV'er the proceeds of sàlës of mortgaged 
property, knd in Bradley v. Rhines'Adm'rs, 8 "Wall. 898, to âii action upon 
a lease and fôr imoriey had and recèived. Thèse cases àte fuU authority 
for the position that if the défendant had actuaUy accepted and recèived 
the rags in question this suit could hot hâve beén maiatained to recover 
the puïchaÈle price. 

In Shdâ<Éiv. SiU, 8 How. 441, a bill in equity to forecloàe a mortgage 
wâs held to%e a Suit to recdvèr the contents of a chose in action, and not 
maintainable by an assignée who had taken title fiota. a citizen of the '■ 
same state as the défendant. Mr. Justice Grièe observèd that the term 
"chose in action" uVas one of cèmpréhehsive import; ' "it includes the in- 
finité variety of contracts, covenants, and promises which confer on one 
party a right to recover a personal chattel, or sum of money from another 
by action." ' That the court subsequeritly receded from a portion of this 
language is évident from the case of Des/iter v. Dodge, IQ How. 622, in 
which aiï action of replevin was held not to be within the exception of the 
statute.! The "Gourt: held that tbe phrase "rightto recover a personal 
chattel," used in the opinion in SMdon v. SiU, wag not irktended to au- 
thorize a recovery m speae or damages for a tortious injury to prop- 
erty, but a remedy on the oontïaot for the breach of itj whether such con- 
tract was for the payment of money or the deliveryof a personal chattel. 
It was held that the restrictive words of the statute applied only to cases 
in which a suit was brought tto recover the contents or to enforce the con- 
tract contained in the instrument' assigned. We knoW of no case, how- 
ever, where the court has intimated that an action upon an express con- 
tract was not within the exception of the statute. 
' The cases which are claimed to hâve a différent bearing, and are chiefly 
relied upbnhy Ihe plaintiff hère, are Bamey v. Bank,5 ÎBlatchf. 107, and 
Bmhnell v.' Kennedy, 9 Wall: 387.; The first of thèse cases was an action 
a^ainst a corporation to recover damages for a breâteh of an implied oon- 
tract in neglecting to protest and give notice in regard to certain drafts 
forwarded to it by a correspondent bank, and it was held that the suit 
was not one to recover the contents of a chose in action in fevor of an as- 
si^ee, The court takes an obvious and clear distinction between rights 
of. action founded upon contracts — which Contracts contain within them- 
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selvessome piroaiise 'of dtity to be performed— and mère naked rights of 
action founded upbn sôtrïé wrongfûl act, — some neglect or breach of duty 
te wbich thelaw attachés da,mages. "A suit," said Judge Shipman, "to 
compel thé performance of that promise or duty by securing to theplâin- 
tiff that which is withheld by the défendant is a, suit to recover the con- 
tents of a cbosé in aiction;" but a mère rigbt of action tô recover damages 
imposed by law for a delinquency is not within the prohibition of the 
statu te, and the objection to the jurisdiction fails. It is difficult by any 
amplification ofthislanguage to make the distinction any clearer than it 
is made by the learned judge himself in delivering this opinion. In 
BushneU v. Kennedy, this opinion was quoted with approval, and the 
chief justice réitérâtes the language of the préviens cases, that under the 
comprehensive description of suits to recover the contents of chose in ac- 
tion was iricluded "ail debts, and ail claims for damages for breaeh of con- 
tract, or for torts connected with contract." The case, however, went 
off on a différent point. We perceive nothing in either of thèse cases mil- 
itating againSt the position assumed by the défendant hère. 

That there was no intention on the part of the court to throw discrédit 
upon Sere y. £itot, is évident from the still more récent case of Om-lmi v. 
Gounty of Slack Hawk, 105 U. S. 659, in which a suit to compel the spé- 
cifie performance of a contract, or to enforce its other stipulations, was 
held to be a sUit to recover the contents of a chose in action, and was not 
maintainable in the circuit court by an assignée, if it could not bave been 
prosecuted there by the assigner, had no assignment been made. The 
contents of a contract as a chose in action were defined to be "the rights 
created by it in favor of the party in whose behalf stipulations are made 
in it which he bas a right to enforce in a suit founded upon the contract, 
and a suit to enforce such stipulations is a suit to recover such contents." 
With regard to the case under considération it was said that the promise 
to receive the money stipulated in thèse contracts to be paid by the pur- 
chaser was, so far as this suit was concerned, the essence of the con- 
tract; and a suit to compel the acceptance of that money was a suit to en- 
force such promise, and therefore a suit to recover the contents of the con- 
tracts. Most of the previous cases are quoted and affirmed, and there is 
nothing to indicate that the court intended to qualify in any way its pre- 
vious définitions. 

From this summary of decided cases it is quite évident that when the 
action is founded upon an express promise between the original parties it 
cannot be prosecuted by the assignée of the originalpromisee, unless the 
action would hâve lain by the assigner; but that the statute does not ap- 
ply to actions of replevin to recover spécifie chattels, and perhaps also to 
actions upon implied promises which involve the breach of a légal duty, 
and which also might be brought in tort as weU as in contract. No dis- 
tinction isintimated between oral and written contracts, and none can be 
justly inferred from the language of the act. The words "or of any sub- 
séquent holder, if such instrument be payable to bearer, and be not made 
by any corporation," were not intended as a ne w limitation, and are r©- 
feràble only to the written instruments preVioUsly mentioned. The clause 
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was introduced for the purpose of nullifying a séries of décisions under 
the act of 1789, which held that promissory notes and other written in- 
struments payable to a person named "or bearer" were not within the 
exceptions of the statute, because the promise was in law made directiy 
to the bearer, and he did not take by assignaient from the person named. 
We are clear in our opinion that it was not intended to qualify or limit 
in any way the words "other chose in action.^ A right of action upon an 
oral contract is as much a chose in action as if the contract were in writing. 
The motion to set aside the nonsuit, and for a new trial, must be de- 
nied. 



Newqass V. City of New Oelbans. Stewart p. Same. Gabrity v. 
New Orléans Packinq & Canning Co. 

{Otrcuit Courte E. B. LouUiana. January 2, 1888.) 

1. CotrRTS— Fbdebal Jubisdiction— Act of Makch 8, 1887. 

Held, that the projjer construction requires that in the flrst section of the 
act of March 8, 1887, in the danse, "or of any subséquent holder of such in- 
strument be payable to bearer, andbe not made by any corporation," the 
Word "of, " precedingthe words "such instrument, " should be held tobe "if. " 

2. Same. 

Eéld, that where the transf er of choses in action requires an aBsignment, 
the court has no jurisdiction over cases where an assignée is plaintiff. unless 
the court would hâve had jurisdiction had the action been brought by the as- 
signer. 
8. Same. 

Held, that where the transf er of choses in action may be made by delivery, 
and the obligation is made to bearer, and by a corporation, and the parties 
to the suit are citizens of difforent states, the court has jurisdiction, although 
had the suit been brought by a former holder the court would bave had no 
jurisdiction. 
(Syllabtis by the Court.) 

At Law. On plea to the jurisdiction. 

Herman Newgass, a German citizen, sued the city of New Orléans 
on certain claims assigned to him by citizens of New Orléans; John Gar- 
rity, a citizen of Kentucky, sued the New Orléans Packing & Canning 
Company, a corporation of the state of Louisiana, on certain claims as- 
signed to him by citizens of Louisiana; and C. H. Stewart, a citizen of 
Alabama, sued the city of New Orléans on certain certificates of indebt- 
edness issued by the city, and payable to bearer. 

Charles Louqu^, for plaintiffs Newgass, Stewart, and Garrity. 

W. H. Eogers, for défendant city of New Orléans. 

Nicholh & CarroU, for défendant New Orléans Packing and Canning 
Company. 

BiLLiNGS, J. Thèse cases are submitted upon the same exceptions; 
i. e., upon the same plea to the jurisdiction. In each case is presented 
for construction that part of the act of 1887 which restricts the jurisdio- 
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tîon when the suit is upon a chose in action, and there has been an as- 
signaient or transfer. In each case the chose in action was made by de- 
fendant, who is a corporation, and the suit is between citizens of différent 
States. In the first and second cases, the plaintiff claims title to a chose 
in action which could be transferred only by assignaient, and the as- 
signor could not hâve maintained suit, being a citizen of the same state 
as the défendant. In the third case, the plaintiff sues, as a subséquent 
holder, upon an instrument, payable in its terras to bearer, which could 
of course be transferred by delivery without any other assignment, and 
the first holder could not bave maintained suit in this court, being a cit- 
izen of the same state as the défendant. 

Section 1 of the act of 1887, after granting to the circuit courts juris- 
diction in cases "in which there shall be a controversy between citizens 
of différent states," contains the following restriction: 

"But, where the jurisdiction is founded only on the fact that the action is 
betiweeneitizens of différent states, suit shall be brought only in the district of 
the résidence of either the plaintifE or the défendant ; nor shall any circuit or dis- 
trict court hâve cognizance of any suit, except upon foreign bills of exchange, 
to recover the contents of any promissory note or other chose in action in 
favor of any assignée, or of any subséquent holder of such Instrument be pay- 
able to bearer and be not made by any corporation, unless such suit might 
hâve been prosecnted in such court to recover the said contents, if no assign- 
tnent or transfer had been made; and the circuit courts shall also hâve appel- 
late jurisdiction from the district courts, under the régulations and restric' 
tions prescribed by law." 

It is manifest that there is sonie error in the sentence as printed in 
the statute, "or of any subséquent holder of such instrument be payable 
to bearer and be not made by any corporation." If we turn to the Con- 
gressional Record, vol. 18, No. 65, at page 2721, we find that this sec- 
tion of this bill, which had come from the bouse of représentatives, was 
amended in the senate by inserting the foUo^ving: 

"Except upon foreign bills of exchange, to recover the contents of any prom- 
issory note or other chose in action in favor of any assignée, or of any sub- 
séquent holder, if such instrument be payable to bearer, and be not made by 
any corporation, unless such suit might hâve been prosecuted in such court 
to recover the said contents, if no assignment or transfer had been made," 

So as to make the clause read : 

" That the first section of an act entitled «An act to détermine the jurisdiction 
of circuit courts of the United States, and to regulate the removal of causes 
from state courts, and for other purposes,' approved March 3, 1875, be and 
the same is hereby amended so as to read asfoUows: • That the circuit courts 
of the United States shall hâve original cognizance, concurrent with the courts 
of the several states, of ail suits of a civil nature, at common law or in equity, 
where the matter in dispute exceeds, exclusive of interest and costs, the sum 
or value of $2,000, and arising under the constitution or laws of the United 
States, or treatiés made or which shall be made under their authority; or in 
which controversy the United States are plaintiffs or petitioners; or in which 
there shall be a controversy between citizens of différent states, in which the 
matter in dispute exceeds, exclusive of interest and costs, the sum or value 
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,3foresaid,; ,or acontroviarsy between dtizens of the same state, claiming lands 
, under grants pf différent; states; or açontroversy between citizens of a state 
and foreign state.s, citizens, or subjects, ip which the matter in disputé exceeds, 
ex'clusivë bî ihtérest ançicoSts, the sum or value aforesàid ;' and shall hâve ex- 
clusive cogilizance of ail crimes and offenses cognizable ubde^r the authority 
pf the United States, except as otherwlse provided by law, and concurrent ju- 
risdiction with the district court of the crimes and oiïenseSiCOgnizable by them. 
But no perspn shall be ari;ested in one district for triai in another in any civil 
action be^qre.» circuit or district court; and no civil suit shall be brought be- 
fore éithëf of sàid courts against any person, by any original process or pro- 
ceeding, iii any othér district than that whereof he is an inhabitant; but where 
the juriadietion is foundèd only on the faot that the action is between citizens 
of différent states, suit shall be brought oiily in the district Of the résidence of 
^ither the plajntifl or the défendant; nor shall any circuit or district court 
hâve cognizance of any suit, except upon foreign bills of exchange, to recover 
the contents of any promissory note or other chose in action in f avor of any 
assignée, orof any subséquent holder, if such instrument be payable to bearer, 
and be not made by any corporation, unlesa such suit might havevbeen prose- 
çuted in such court to recover the said contents, if no assignment or transfer 
had been made; and the circuit courts shall also hâve appellate jurisdiction 
from the district courts under the régulations aud restrictions prescribed by 
law."' 

It is to be observed that the word "of" in the phrase "or of any sub- 
séquent holder of such instrument," was in the law as amended and 
passed by thé sénate "if." ; The grammatical or intelligible construction 
of the statute requiring that the word should be "if," courts will construe 
it as if it had read "if." If we construe the word "of " to be "if," the 
meanjng of congress in the restriction is manifest. 

The restriction, after excluding from its opération "foreign bills of ex- 
change," deals with ail other choses in action. Those rights of action 
which required an assignment were excluded from thé jurisdiction, un- 
less the assigner could hâve prosecuted the action to recover thereon be- 
fore the assignment. Those choses in action which did not require any 
express assignment, because they were payable to bearer, and thus passed 
by delivery, were also excluded from the jurisdiction, unless mad© by 
some corporation, if the transférée coiild not hâve maintained suit thereon 
before transfer. The .construction of the restriction may also be stated 
thus: The circuit court shall hâve no jurisdiction over suits for the re- 
covery of the contents pf promissory notes or other choses in action 
brought in favor of assignées or transférées except oyei—r-First, suits upon 
foreign bills of exchange; second, suits that might hâve been prosecuted 
in such court to recover the said contents, if no assignment or transfer 
had been piade; third, suits upon choses in action payable to bearer, and 
made hy a corporation. It follows that in the first and second cases, since 
the obligations were of such a nature as to require assignment, and the 
aBsignor could not hâve maintained an action in this court before as- 
signment, the plaintiff, the assignée, cannot. It also follows that in the 
the third case the court bas jurisdictioh; for, while the obligation sued 
on is payable to bearer, it is made by a corporation, arid therefore falls 
within the exception to the gênerai restriction as to obligations payable 
to bearer. ; » 
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The exception is therefore sustained, and the suit dismissed, in the 
first two cases. In thelast case, the jurisdiction is maiatained, and the 
exception; is overruled. The circuit judge concurs in this construction 
of the stâtute. 



Habland V. Bankees' & Merchants' Tel. Co. et al. 
(Oircuii Court, S, D. New York. 1887.) 

1. Rbchiter— Pbndikg Moutgage Foeeclosuee— Authobitt to Beuîg Suit. 

Although the prder appointing & tecerv ex pendenteliU in mortgagé forecloB- 
ure autUorized him to bring such suits as he might be advised, he cannot 
maintaio a suit in equity to obtain an adjudication tliat certain real property 
is subject to the lien of the mortgagé, and that ail liens claimed thereon by 
parties in possession and parties eut of possession are invàlid against him, and 
to obtain possession thereof, against one claiming adversely. 

2. Same.. 

8o far as the suit is in the nature of an équitable ejectment suit, it is not 

known tô equity jurisdiction. So far as it relates to the other matters of the 

bill, thë complainant has no interést, and as to him thèse matters présent 

merely abstract Questions. 

8. jEQtriTT— Jtjbisdiction— Pbopebtt nî adverse Possesbion^— Bill to Tby 

TlTLE. 

Equity will not entertaln à blll to tr;y title to, and obtain possession of, 
j)roperty in tire possession of one claimmg adversely, although at the same 
time complainant seeks relief in the nature of removing clouds upon tltle. 

In Equity. 

BiU by Edward Harland, reeeîver jjencfente Kfe of the American Rapid 
Telegraph Company, for the possession and control of certain property 
in the hands of the receivers of the Bankers' & Merchants' Telegraph Com- 
pany, to establish a lien upon certain stock pledged or mortgaged to the 
Farmers' Loan & Trust Company, and for other relief. This biU, at a 
former hearing, was dismissed without préjudice to the complainant to 
bring such other suit as he might be advised. For former opinion ren- 
dered by Wallace, i., and facts therein stated, see 32 î^ed. Rep. 305. 

William, G. WUson and HamUton Wcdlis, for complainant. 

Robert G. IngersoU, for Bankers' & Merchants' Tel. Co. 

Wallace, J. The case of Davis v. 6ray, 16 Wall. 203, is authôrity 
to the effect that a court of equity, in the course ofitsordinaryjarisdic- 
tion, siich as is exereised in a suit for the fdreclosure of -a mortgagé, can 
confer upon a reoeiver ail the powers and rights usually vested in statu-; 
tory receivers ofirisolvent corporations; and that a receiver so appointed 
can maintaiu an action in his own name, and cah enforce any right of 
property, légal or équitable, which is within the authôrity conferred upon 
him by the terms of the decree or order by which he was appointed. 
The order appointing the receiver in that case authorized him to sell and 
convey the i^ortgaged property, an authôrity which it can hardly beaup- 
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posed would be conferred by any court upon a receiver pendente lite ex- 
cept with the consent of both parties; and in that respect the case may 
be distinguished from the présent, in which the receiver is merely a re- 
ceiver pmderde lite. But the principle of Davis v. Gray is sufficiently 
broad to sustain the complainant's contention that underthe terms of the 
order by which he was appointed receiver he is entitled to maintain in 
his owù name any suit involving the title or the right of possession to 
the mortgaged property, or the property of the mortgagor, which could 
be maintained if brought in the name of the mortgagor or the mortgagee. 
Nevertheless the former opinion that the présent bill cannot be main- 
tained remains unchanged. The objection of multifariousness is of sec- 
ondary importance, and could be obviated. by eliminating from the bill 
the objectionable matter. But if this were done the bill would remain 
one in which the relief sought of a court of equity is to compel the de- 
fendants to surrender possession of real estate. In other words, the 
suit would be practically and substantially an ejectment suit in equity 
founded in part upon a légal title and in part upon an équitable title. I 
know of no principle upon which relief of that character can be obtained 
in a court of equity. It would proceed upon the theory that the com- 
plainant, under the terms of the order appointing him, is entitled to the 
possession of ail the real property legally or equitably belouging to the 
mortgagee, or to the American Rapid Telegraph Company; and as to 
part that the mortgagee bas the légal title by its mortgage, and as to the 
rest that the American Rapid Telegraph Company has an équitable title. 
The complainant doubtless has no remedy at law, but this is because he 
has not a title upon which he can found ejectment. In one sensé, such 
a suit might be deemed auxiliary to the "foreclosure suit; but neverthe- 
less, unless it falls under some recognized head of équitable jurisdiction, 
it could not be maintained. 

The complainant has no interest in litigating the other matters of the 
bill, and, exflept as they are pertinent to the relief which may properlj' 
be sought in a foreclosure suit, they présent merely abstract questions. 
The matters of the bill, so far as they relate to the lien of the mortgage, 
and the rights of the parties thereunder, should be the subject of a sup- 
plemental bill in the suit to foreclose the mortgage», or an original bill in 
the nature of a supplemental bill. Such a bill should contain appropri- 
ate allégations to show that the lien of the mortgage extends, or should 
be extended, to the after-acquired property of the American Rapid Tele- 
graph Company; and should set forth the interests and claims of the de- 
fendants alleged to be subordinate to the mortgage; and should include 
in the prayer for relief that the after-acquired property be sold under the 
decree of foreclosure, and that ail liens or equities of the défendants sub- 
séquent to the lien of the mortgage be barred and foreclosed. No doubt 
is entertained that it is compétent, in a suit to foreclose a mortgage, to 
make one a défendant who claims to hâve an équitable or a légal title to 
the property prior in time or superior to the title of the mortgage, when, 
as in this case, the mortgagee asserts that such title is not prior in time 
or superior to the title under the mortgage, but arose subsequently, and 
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is subordinate thereto. If it should apjiear in such an action that a de- 
fendant bas a prior légal title to, or a prier équitable lien .upon, the prop- 
erty, of course a decree could not afi'ect bis rigbts, and tbe bill would 
bave to be dismiased as to bim. So, if it sbould appear that he claims 
by a title adverse to the mortgagor, undoubtedly the bill sbould be dis- 
missed. In neither case would it be germane to a bill of foreclosure to 
litigate the right or title of the défendant to the mortgaged property. 
But where the mortgagee asserts that tbe défendant claims a title to the 
mortgaged property prior to bis title, but that such title is really subsé- 
quent to the title under tbe mortgage, tbis question can be tried in a fore- 
closure suit, if the bill contains proper averments to show that the de- 
fendant's title is, in fact or law, subséquent to the title of tbe mortgagee. 
Bank v. Flagg, 3 Barb. Ch. 316; Lewis v. Smiih, 9 N. Y. 614, 515. 



Apgae v. Cheistophees. 

(Circuit Court, D. 2^eiu} Jersey. December 1, 1887.) 

BaTOPPEt— Bt Dbbd^Rbcitam. 

A person made a -will, devising her real estate to her nîece, her mother, and 
her brotber, and "to the survivor of them, and to the heirs and assigns of 
such survivor. " The mother died, and af terwards the brother undertook to 
convey bydeed to the nièce his share of tbe estàte, in fee-simple, the deedre- 
citing that said property was now vested in him and in said nièce in fee-sim- 
ple, and that he desiredthe ■whole fee to be vested in said nièce. Some years 
after, the nièce died, leaving thé brother survivor. Seld, the estate was held 
by the devisees in joint tenancy; and the fee-simple, being contingent on sur- 
vivorship, did not vest in the brother until several years after the date of hia 
deed. Yet when, from the contents of a deed, it appears manifestly that the 
parties believed they were negotiating for the fee, such a deed, containing 
such a récital, in the absence of fraud, being for a sufflcient considération, 
and not contravening the rights of creditors, will pasa the subsequently ac- 
quired title. 

In Equity. 

Peter Bentley, for complainant. 

S. B. Raiisom, for défendant. 

Wales, J. This is a bill to enjoin the défendant from prosecuting an 
action of ejectment, brought in this court, for the recovery of certain 
lands in Jersey City. Both parties claim title under the will of Mary 
Vermilya, who died, seized of the premises in question, November 7, 
1824. Her will, bearing date tbe second of September, 1824, contains 
the folio wing devise: 

"And I also give and devise ail my real estate, whatsoever and wheresoever, 
unto my said nièce, Mary Ann Jarvis, my mother, Sarah "Vermilya, and my 
brother, Thomas Vermilya, ail of the said city ot New York, to the survivor 
of them, and to the heirs and assigns of said survivor." 

Sarah Vermilya, one of tbe devisees, died March 30, 1834. Thomas 
Vermilya, by.deed dated October 10, 1834, undertook to convey the said 
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-real; estate in fee-sirïiple io Mary Ann Jarvis, hia surviving co-tenant. 
This deed, which is without any covenant of warranty, after recitingthe 
above-mentioned devise, Verbatim con tains also this additional récital: 

"And whoteasSarah Vermilya, my mother,i8 now dead.and the said prop- 
erty is now vosted in tne (the said Thomas Vermilya,) and Mary Ann Jarvis 
in fee-simplei and I (the said Thomas Vermilya) being désirons of vesting the 
whole in my said nièce, Mary Ann Jarvis, now, therefore, this indenture wit- 
nesseth," etc. 

On January 9, 1840, Mary Ann Jarvis intermarried with Thomas S. 
Ghristophera, and on the sisthof September, 1844, sheand her husband 
executed a deed for the con voyance of the land to John Arbuckle, from 
whom, by giïndry mesne con voyances, it has come into the possession of 
the complatinant. Thomas Vermilya died June 10,. 1853, leaving a will, 
by which he devised his whole estate to the husband and the two sons 
and only children of Mary Ann Jarvis, to bedivided amongthem, share 
and share alike. The husband and one of the sons died intestate, un- 
married, (the deceased son dying without issue,) leaving the défendant 
their only heir at law. . : 

The first question arising outof thèse factsis, whateffect isto begiven 
to the deed oftliomas Vermilya, ofOctober lOth? On the one side, it ia 
daimed that the deed could not and did npt con vey more than the life- 
estate of the grantor in the land, which wasall thevested interest he had 
at the tiiil'&of its exécution, and that the fee, /b^ing contingent ôii his 
auryiving ïiia nièce, did riotvestih hira until after her death, and conse- 
quently paasedby his will to her husband and two sons. But the de- 
fendant ipsistâ that, as it (jlearljr appéafs ixom the récital, bbth of the 
parties to the deed believed tbat they held the fee-simple, and that it was 
the intention of the one to coûvey, and of the other toaccept; "ail hia 
estate, right,! tltle, and interest whalsoever under tbé will of thè said 
Mary Vermilya, or otherwise," the récital operatea as an estoppel, con- 
veying the after-àcquired feeof the grantor, and binding on him, and ail 
who claim under him. The devisees of Mary Vermilya took an estate 
in joint tenancy ; and thus the fee, being contingent on survivorship, did 
not vest in Thomas Vermilya until several years after the date of his 
deed. Generally, a deed of bargain and sale, without covenant of war- 
ranty, for the conveyance of land, conveys only the interest vested in the 
grantof at the time of it? exécution, and, under. the rigorous. rules of the 
common, laj¥, would not operate to pass an after-acquired interest; but 
when, from the contents of the instrument, as by a récital or otherwise, 
it manifestly appears that the parties believed they were negotiating for 
the fee, and it was the intention of one to sell and convey, and of the 
other to buy and accept, the land on that belief and understandiUg, the 
averment of; the grantor that he possessed the fee, and intended to con- 
vey it, will in equity, if not at law, estop him from setting up «n after- 
acquired titte, in contradiction of his own solemn déclaration. ' Inother 
words, equity will decrèe that a déed containing such a récital, in the 
absence of fraud, being for a sufBcient considération, and not contra- 
vening the rights of creditors, will pass the subsequently acquired es- 
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tate. The dottrike of estoppel by deed is tvell settled. It is founded 
on the plainest prinçiple of justice, which will not permit â mari to gain- 
say liis 6wn expressed dedaratipns to the injury of anotherwho, ingood 
faith, has relied and acted on them. The second récital in the deed of 
October IQth leaves no doubt as to the beliçf and intention of the grantor, 
which are clearly expresSed by the words, "the said property is now 
vested in me (the said Thomas Vermilya) and Mary Ann Jarvis in fee- 
simple, and I (the said Thomas Vermilya) being désirons of vesting the 
wAo^e in my said nieoe," etc. 

Estoppel by deed is recognized and enforced, both in law and equity. 
It has been variously defined, and its application dépends on the facts 
and circumstances of each particular case, but where thèse are admitted 
or known, its opération is uniformly the same. Condensing the views of 
an able commentator on this subject, it may be said that the opération 
and effect of a deed, in relation to the title of a grantor, are to be gov- 
emed by its language; but the parties thereto nîay bind themselves in 
respect to the title by setting forth a particular sta,te of things as a part 
or basis of the grant, and, when this is done with sufficient clearness to 
leave no doubt as to the intention, it will fall within the gênerai prinçi- 
ple that matters which hâve been solemnly reduced to writing cannot be 
denied, and constitutes an estoppel by deed. It foUows that a man may 
bind himsélf irrevocably by putting his seal to a grant or covenant, and 
wiU not be allowed to disprove or contradict any avéraient contained in 
the instrument, and essential to its purpose. A récital or allégation in 
a deed or; bond which is certain in its terms, and relevant to the matter 
in hand, will therefore be conclusive between the parties in any contro- 
versy growing out of the instrument itself, or the transactions in which 
it was executed. 2 Smith, Lead. Cas. 818, note. While différent and 
conflicling opinions may be found in relation to this question, much the 
larger weight of authority supports the position of the complainant. 
Many of thèse authoritieSiare reviewed in Van Renssdaer v. Keamey, 11 
How. 322, and the court there say: 

"The prinCiple deducible from thèse authorities seems to be that, whatever 
may be the fôrro or nature of the eonveyance used to pass real property, if the 
grantor sets forth on the face of the instrument, by way of récital or aver- 
ment, that he is seized or possessed of a particular estate in the preinises, and 
which estate the dçed purports to convey or, what is.the same thing, i£ the 
selzin or possession is aflarmed in the deed, eitlier in express terms or by nec- 
essary inoiplioation, the grantor, and ail persons in privity with liim, shall b© 
estopped from ever àfterwards denying that he was so seized and possessed at 
the time he thade the eonveyance. The estoppel works upon the estate, and 
binda an after-acquired title as betwéen parties and privies." 

The same prinçiple was reaffirmed without qualification in Fnench v. 
Spencer, 21 How. 240, where the opinion of the court concludes on the 
law and the facts in that case as folio ws: 

"Hère, the ^fter-acquired naked fee is set uptodefeat Posgit's deed, made 
forty year^-ago in good faith, for a full considération, and to oust the pos- 
session of Spenoer's heirs. bdilûiiig Under that deedj The rule has àlways been 



204 FEDEBAL BEPOBTEB. 

that, where there was a warranty or covenants for tille that would cause cir- 
«uity of action, if the vendee was evicted by thevendor, thenthedeed worked 
an estoppel. But the rule has been carried further, and is now established, 
that where the grantor sets forth on the face of his conveyance, by averment 
Oï récital, that he is seized of a particular estate in the premises, and which 
estate the deed purports to convey, the grantor, and ail persons in privity with 
him, shall be estopped," etc.; folio wing the language of Van Renssélaer v. 
Keamey. 

Instructed by thèse utterances of the suprême court, and having un- 
doubted knowledge of the intention of the parties to the deed of October 
lOth, and of the fact that the deed purports to convey the fee, we hâve 
no hésitation in deciding that the after-acquired fee of Thomas Vermilya 
passed by that deed, and that the défendant, representing, as he does, 
the grantor, is estopped from controverting the complainant's title. In 
coming to this conclusion, we bave not overlooked the existence of the 
first récital in the deed, which shows to the légal mind the true nature 
of the title of Thomas Vermilya, and from which it is évident that he 
was mistaken in the belief that he waa at that time possessed of the fee, 
and had the right to convey it to his nièce. The first récital contradicts 
the second one, and thus produces "estoppel against estoppel," which was 
formerly held to set the matter at large, and, the whole truth appearing 
on the face of the instrument, there could be no estoppel. But this rule 
has been modified, if not overturned, by récent décisions. In Hannon 
V. Christopher, 34 N. J. Eq. 459, where precisely the same questions we 
hâve been considering were before the court, Vice-Chancellor Van Fleet, 
in an ableand well-reasoned opinion, observes: "This rule, like ail other 
légal rules, was formulated for the doing of justice; and when it cannot 
be used for that purpose, but its enforcement will lead to injustice or 
•wrong, it should be disregarded." And the learned vice-chanceUor cites 
JoUy V. Arbuthnot, 4 De Gex & J. 224, and Morton v. Woods, L. R. 4 Q. B. 
293, to show that the rule has been recently repudiated by three of the 
superior courts of England, — çhancery, exchequer chamber, and queen'a 
bench. 

Particular clauses must be read in the light of the whole instrument. 
Admitting that the whole truth appears on the face of Thomas Vermilya 's 
deed, it must also be admitted that the grantor and the grantee mistook 
the meaning of the first récital, and acting in good faith on.amisconcep- 
tion of their interest under the will of Mary Vermilya, entered into the 
negotiation for the sale and conveyance of the fee. Nearly half a cen- 
tury elapsed before any one attempted to dispute the title which was con- 
veyed under such circumstance?, and the défendant is now seeking in a 
court of law, by the enforcenâent of a technical rule, to invalidate, not 
only the deed of October lOth, but also the deed executed by his parents 
to John Arbuckle, and for which they received a valuable considération. 
For this court to give its aid to the défendant, in his effort to overthrow 
the complainant's title by such means, by refusing the relief asked for by 
the latter, would be doing the greatest injustice, and be inconsistent with 
equity and good morals; and it is therefore our duty to grabt such relief 
to the complainant as it may be in our power to afiford. Atthe hearing 
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of the motion for a preliminary injunction in this cause, (10 Fed. Rep. 
859,) Judge Nixon said: 

"Estoppel is a légal, as well as an équitable, défense to an action of eject- 
ment; and the défendant is not compelled to trust to this défense at law, and 
then, if he failed, to corne hère to maintain his équitable rights. It becomes, 
therefore, a question of proceeding, and in ail sueh cases it is the duty of a 
court of equity to direct the course which will tend to diminish useless litlga- 
tion. It is better for ail parties to meet the question at once in a suit wliere 
ail défenses can be considered, and where, in a single proceeding the whole 
controversy, in ail its aspects, may be settled. " 

It has always been held that equity will assume jurisdiction whan by 
so doing circuity of action will be prevented; and for this purpose we are 
warranted, in our view of the law pertaining to the facts of this case, in 
ordering a decree for the complainant. 

The complainant also contends that equity will, on the facts presented 
in this case, decree a con voyance of the after-acquired fee of Thomas 
Vermilya, as an équitable assignment of a possibility, upon the ground of 
an agreement. There are strong reasons and authority in support of the 
proposition that such an agreement, as between the original parties, may 
be carried into effect by a court of equity; but there may besomedoubt 
whether, under the circumstances hère, the défendant can be decreed to 
exécute a conveyance stipulated for in an executory contract made by 
one with whom he was so remotely in privity. It is not, however, nec- 
essary to consider this question now, as the complainant will hàvesuffi- 
cient practical relief by the decree of injunction. 

McKennân, J., concurring. 



CoNOLLY V. Wells et cd. 

{Circuit Court, E. D. WiseonHn. August 17, 1887.) 

Pabties— Nbcbbsabt Paetibs— Rbv. Bt. U. 8. § 737. 

Rev. St. U. B. § 737, provides that when a défendant to a suit is not an in- 
habitant, nor within the district where suit is brought, and does not appear, 
the court may adjudicate the matter betwen the parties before it, and a non 
joinder of parties, not inhabitants nor found in the district, shall not consti- 
tute matter of abatement or objection to the suit. Complainant, a citizen ot 
Illinois, flled a bill for an accounting against défendants, citizens of Wiscon- 
sin, executrix and execntor of a certain estate, and alleged that onè L. was 
also exécuter, but was a citizen of Illinois, outside the jurisdiction of the court, 
and therefore not made a party défendant. Held, that L., having qualifled 
and acted as executor, was such an indispensable party to the suit, that a de- 
murrer to the bill for non-joinder of him as défendant must be sustained, 
notwithstanding the provisions of the statute. 

In Equity. Bill for an accounting. 

Robert A. ConoUy, complainant, filed a bill for an accounting against 
H. M. Wells, executrix, and E. Mariner, executor, of the will of D, L. 
Wells, deceased. 
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In t&îs base, the original bill all^ed that on the firsb day of Decem- 
ber, 1884, Daniel L. WeUs, then being an inhabitant of the city of Mil- 
waukee,' inthis state, died testate, leaving a will, wbereby Helena M. 
Wells *aâ appbinted ectecutrîx, and Ephraiïn Mariner and George P. 
Lee were appointed executors ttiereof; that about January 12, 1885, 
upon the pètitiopî of the executrix, the will of the d,ecedent was admitted 
toprobate in the coupty court of jMilwaukee county, and that at the time 
of the death of Wells and the probating of his will, and at the time the 
biU was filed, the défendants residèd in this district. lù the same con- 
nection it was alleged that George P. Lee, the other executor, resided in 
the state of Illinois, and was a citizen of that stafe, and beyond the ju- 
risdiction pf tbis court, and for that reason was not made a party défend- 
ant in the bUl. The bill then proceeded to state certain transactions of 
a partnership nature, occurring between the complainant and WeUs, dur- 
ing the life-time of Wells, in connection with the construction of certain 
railroads itiithe states of Michigan and Indiana; thèse transactions hav- 
ing their origin in certain contiracts pertaining to such railroad construc- 
tion, which WiCre entered into by the complainant, and Wells, and on ac- 
count of the performance Gif which each was to share in the profits of 
such construction. The détails of thèse transactions were set ont in the 
bill; it being further alleged; that W^Hs appropiated the moneys realized 
on the contracta, and the profits made in the work, of which it was 
charged fte complainant was entitled to a certain share. Among the other 
allégations of the bill, it w^s averred that Wells deliveréd to the com- 
plainant, in part payment of thé amount due to him on account of the 
work, certain municipal bonds issued by the township,of St. Joseph, 
Michigan, upon which bonds nothing was realized by the complainant, 
and thatthereupon he returned the bonds and coupons annexed to Wells, 
under an agreement with him that he should place the bonds in suit 
with other bonds then owned by the firm of Wells & French, and should 
coUect the same and paiy to the complainant the amount thereof, less 
his proportionate share of the expenses incident to such suit and collec- 
tion. It was'thehalléged that neither the bonds nor thè avails thereof 
were ever returned to the complainant or accçunted for, but were appro- 
priated by Wells to his own use. The bill next alleged that thèse bonds, 
or the avails thereof, werè iiithe possession of the defendant's executrix 
and executor, Helçna M. WeUs and Ephraim Mariner, àxid, further, that 
the défendants hadcollected from thé railroad corporations for which the 
construction work %as perfprmed by the cpinplâînant and Wells, varions 
suros of njoney due on the constiruction cbntract. Allégations of fraud 
in the alleged appropriation by Wells of the profits realized upon the 
Qpntraçts were i^àde in the bill} and its prayer was, among other thiugs, 
that an account mîght be talsenand stated between the complainant, and 
the estate of Wells, in respect to the transactions and dealings connected 
with the said several contraets and theboûdsreferred to, aWd that the 
âefèridaMs ifligbt bë compèlled by the decreeof Ibis court to pay to the 
complainant thé 'amount due to him upon tbe settling of such account» 
This bill was demurred to for the reason that it did not sufficiently al- 
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lege the appointaient and représentative character of the défendants as 
executor and executrix of the will of the deceased; and the demurrer was 
sustained on that ground, with leave to amend. An amendment was 
then filed, wherein it was alleged that the probate court of Milwaukee 
county duly issued and delivered to the défendants and the said George 
P. Lee, ïetters testamentàry ou the last will and testament of the deceased, 
as executors and executrix thereof, who respectively then and there ac- 
cepted the trusts thereby created, and gave bonds as required by law, 
and entjered upon the discharge of their several duties, and at the tinae 
of the filing of the bill, were engaged — the défendante at the city and 
county of Milwaukee in this district, and the said Lee àt the city of Chi- 
<!ago in the stàtè of Illinois — in the discharge of such duties; and that, 
as such exécuter and executris:, the défendants Mariner and Helena M. 
Wells, became and were possessed of the estate of thesaid Daniel Wells, 
deceased. The bill as thus amended, was again demurred to, on the 
ground that it appeared on the face of the bill that Gborge P. Lee, executoi 
with the défendants, was a necessary party to the suit, without whoâe 
présence it ought not to proceed. 

N. S. Murphey, for complainant. 

David $é Ordway, îot deîend&nta, 

Dyee, J; The question raised by the demurrèi-, is, whether Lee, who 
îs withoût thé jiirisdlction of this court, is an indispensable party tO tha 
bill, 80 thâl the court cannot proceed in the suit and render a decree 
such as is prayèd, witbout his présence as a party aiid co-defendant in 
the action. 
' Section 737 of the Revised Statutes provides that " when there are sev- 
eral défendants in âny suit at law or in equity, and one or more of them 
are neither inhabitants of, nor found within the district in whichthe suit 
îs brought, and do not voluntarily appear, the court may entertain ju- 
risdiction ahd probeed to the' trial and adjudication of the suit between 
the parties who are propôrly before it; but the judgment or dectèô ren- 
dered therein shall not cohclude or préjudice other parties not regularly 
served with process or voluntarily appearing to answer. A non-joinder 
of parties who are not inhàbitants of, nor found within the district as 
aforesaid , shkll not constîtute matter of abatemeht'or objection to the suit. " 
With some uhîmportant changes in phraseology, this provision is the 
same as the act of congress of February 28, 1839, 6 St. at Large, c. 36 
§1, p.32î. 

In, Shidâs v. Barrow, 17 How. 130, the suprême court pointed out 
three classes of parties to a bill in equity: 

" (1) Formai parties. (2) ÎPersons having an interest in the controversy, 
atid who ought to be made parties in order that the court may aCt on that riUe 
which requirés it to décide on and flnally détermine the ehtire controversy, 
and do complète justice by adjusting ail the righits involved in it. Thèse pev- 
. sons are commonly termed neeessary parties; but if their interests are sepa- 
rable from those of the parties béfore the court, sO that the court can proceed 
;to a decree and do complète and final justice without afleoting other persons 
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not before the court, the latter are not indispensable parties, (3) Persons 
whonotonlyhave an interest in the controversy, but an interest of sucha na( 
ure that a final decree cannot be made without either affecting that interest, 
or leaving the controversy in such a condition that its final termination maj 
be whoily inconsistent with equity and good conscience. " 

Agâin, in Bamey v. Baltimore Oity, 6 Wall. 284, the suprême court 
say: 

"There is a class of persons having such relations to the matter in contro- 
versy, merely formai or otherwise, that while they may be called proper par- 
ties, the court will take no account of the omission to make them parties. 
There is another class of persons whose relations to the suit are such that, if 
their interest and tlieir absence are formally bcought to the attention of the 
court, it will requirethem to be made parties if within its jurisdiction, before 
deciding the case. But if this cannot be done, it will proceed to administer 
such relief as may be in its power between the parties before it. And there is 
a third class whoàe interests in the subject-matter of the suit, and in the 
relief sought, are so bound up within that of the other parties, that their légal 
présence as pairties to the prooeeding is an absolute necessity, without which 
the court caOnot proceed. In such cases, the court refuses to entertain the 
suit when thèse parties cannot be subject to its jurisdiction." 

In ShMds v. Barrow, supra, it was held that the forty-seventh rule in 
equity is only a déclaration, for the government of practitionôrs and 
courts, of the efFect of the act of February 28, 1839, (now section 787, 
Rev. St.,) and of the previous 4ecisions of the courts on the subject of 
that rule, (Hagari v. Waîker, 14 How. 36,) and that "it remaii^s true, not- 
wîthstanding the act of eongress and the forty-seventh rule, that a circuit 
court can paake no decree affecting the rights of an absent person, and 
can make no decree between the parties before it which so far involves 
or dépends lapon the rights of an absent person, that complète and final 
justice cannot be done between the parties to the suit without affecting 
those rights." 

In Elmendorfv. Tayhr, 10 Wheat. 167, it was observed by the court: 

"If a case may be completely decided as between the litigant parties, the 
circumstance that an interest exists in some other person whom the process 
of the court cannot reach, — as if such party be a résident of anoLher state,— 
ought not to prevent a decree upon its merits." 

Wormley v. Wormley, 8 Wheat. 451; Cameal v. Banh, 10 Wheat. 188; 
and Vattm v, Einde, 7 Pet. 266, were cases where the rule as to formai 
or unnecessary parties was applied. Osborn v. Bank, 9 Wheat. 738; and 
Harding v. Hardy, 11 Wheat. 132, were cases of parties having a sub- 
stantial interest, but not so connected with the controversy that their 
joinder was indispensable. Cameron v. McRoberts, 3 Wheat. 691; and 
Mallow V. Hinde, 12 Wheat. 197, were cases of parties having an interest 
which was inséparable from the interests of those before the court, and 
who were therefore indispensable parties. 

In Cameron y ^ McRoberts, mpra, where the citizenship of the other de- 
fendants thçm Cameron did not appear on the record, the court said: 

"If a joint interest vested in Cameron and the other défendants, the court 
had no jurisdiction over the cause. If a distinct interest vested in Cameron, 
so that substantial justice (so far as he was interested) could be done without 
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affecting the other défendants, the jurisdiction of the court may be exercised 
as to him alone. " 

Shields v. Barrow, supra, was a suit in equity to rescind a contract of 
compromise, which from its nature could not be rescinded so far as 
respected some of the parties who were before the court, and allowed to 
stand as to other parties who were not before the court, because beyond 
its jurisdiction. The court therefore held that no decree could be ren- 
dered in the cause. 

Bamey v. Baltimore Oity, swpra, was a case where partition was asked 
in equity, of certain real estate in which various parties were interested 
as tenants in common. Ail the part owners were held to be indispensa- 
ble parties to the suit in order to enable the court to grant the relief 
prayed, and as some of thftn were not within the jurisdiction of the court, 
and could not be brought in, the court held that no decree could be en- 
tered on the merits of the cause. 

Inbuach v. Mtrwdl, 1 Black, 566, was a suit at law, in which it appeared 
that partnership goods had been attached on mesne process against three 
partners for a partnership debt. The property was released on bond 
conditioned to pay the judgment which might be recovered against the 
défendants. The attachment suit was discontinued against two of the 
défendants therein, for want of jurisdiction, they being citizens of another 
State, and wajs prosecuted to judgment against the administrator of the 
other défendant, deceased. In suit on the bond — which was the case in 
judgment — the défense was, that the plaintiff had not recovereil judg- 
ment against the défendants in the attachment suit, and therefore the 
condition of the bond was not broken. But it was held that if the non- 
resident partners had not been originally made parties to the suit, it could 
bave been regularly prosecuted to judgment under the act of February 
28, 1839, against the other défendant in his life-time, and after his de- 
cease could be revived and prosecuted against his administrator. The 
non-resident partners were not regarded indispensable parties to the at- 
tachment suit. 

In the opinion of Mr. Justice Millkr in Bamey v. Baltimore Oiiy, swpra, 
référence is made to the case of a suit against joint obligors in a contract, 
and he observes that, under the act of 1839, the plaintiff in such a suit 
can prosecute his suit to judgment against any one of such joint obligors, 
in any district where he may be found, citing Inbusch v. Farwéil. But 
it is stated further in the opinion : 

"This rule does not conflict with that under which the courts of ehancery 
act in refusing to make a decree where by reason of the absence of persons 
interested in the matter the decree would be ineffeetual, or would injuriously 
affect the interest of the absent parties. In the class of cases just iiientioned, 
at common law, the plaintiff by his judgment against one of his joint debtors 
gets the reUef he is entitled to, and no injustice is done to that debtor, because 
he is only inade to perform an obligation which he was legally bound to per- 
form before. The absent joint obligors are not injured because their rights 
are in no sensé affected, and they remain liable to contribution to their obligor, 
who may pay the judgment by suit, as they would hâve been, had he paid it 
without suit." 

v.33F.no.4— 14 



210 FEDERAL BEFOBTEB. 

Thèse being the légal principles governing thô classes of cases specified 
in the authorilies cited, the question is, does the case in hand fall withih 
the rule which precludes the cqurt from administering the relief sought 
by the bill, against the défendants, — if the right to such relief shall be 
established,^ — their co-exeoutor not being a party to the suit? In other 
word,s, is Lee an indispensable party, whose légal présence in the suit is 
an absolute necessity, without which the court cannot proceed? If he 
were a citizen of this district, having joined in the proceedings for the 
prolpate of the will and assunied the trust, and acted in conjunction with 
his co-executor and co-executrix, there would be no doubt that his join- 
der as a co-defendant \yould be necessary. "The gênerai rule is, th»t if 
there are several executors or administrators, they must ail be sued, 
althougfa some of them be infants. ThereforJte person cannot, either as 
creditor or residuary legatee, bring a bill in equity against one executor 
only. But it is only necessary to sue so many of the executors or admin- 
istrators ashaveacted. If this is sufficient in lawj how much more in a 
court of equity?" 3 Williams, Éx'rs, top p. 2125, 2126. Also see page 
20,51, and cases cited iq note, I ,. 

In Schpuler, Ex'rs, § 401, itis said that "executors, unless the will 
under which they act directs otherwise, are to be treated in laiy as one 
and the sapae individual; and, consequently, whatever each one doea is 
taken to be- fik^ act of both or ail, their authority being joint and entire. 
Hence, if one of them dies, the fiduciary interest, being joint and entire, 
will vest in the survivor. Of two or more executors under a wiU each is 
entitled to reçoive any part of the assets,; and to coUect any debts- In 
the settlement pf an estate by co-executors, the exclusive custody and 
control ofithe assets vests in ixp one of their number. Each executor bas 
a right of possession to the perspnal, property, and a right of access to 
the papers. ; The act of one in possessing himself of assets is the act pf 
ail, so as to entitle them tp a joijjt interest in possession, and a joint right 
of action, if they are afterwards taken. a way." . ,, , 

In Barb. Parties, 483-486, it is said: 

"If there are several executors * * * they are esteemed but one per- 
son in representing the estate of the testator. and it is not allowable to sue 
any number less thanall; unless, perhaps.fpr spécial reasons shown, the char- 
acter of therelief sought makes it unnecessary to join them ail. It may be 
said 'as a geûeral rule that whenever the personal assets of the deceased in the 
hands'of his executors or administrators, or belonging to them, may be a£- 
fected by the deeree, they should be made parties. * i * * Though co-exec- 
utors who hâve administered jointlyareultimatelyliable for eaci? other's acts, 
, yet they must ioth be parties tô a billjpr an account of the estate." 

In Gould, PL c. 4, § 73, it is stated: 

"Where à right of action exista against co-executors, as such, ail thosé of 
them who hâve acted in the exeoution of the trust must be joined iti the ac- 
tion;, but those who hâve not administered may be omitted. For, though the 
liability of co-exeeiitors is joint, yet â stranger or fcreditor is presumed not to 
fcnow who Or how many there are, éXcept from their acts; and is therefbte 
not bound to take notice of any others than those who adminislér." 

See, also, sections 63, 65, of same chapter; also, 1 Chit. PL 52. 
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In Rinéhdrt''8 Ex'rs v. Rinehart, 15 N. J. Eq. 44, it wftj held that in 
suits brought by executors the rule in equity is that only the exeeutors 
who hâve prbved the wîU must be parties. An exeeutor who has re- 
nonnced need not be joined. In the opinion the chancellor says: "At 
law the rule is that ail the exeeutors named in the will must be joined 
as plaintiffs;" citing Hmshe'a Case, 5 Coke, 64; Huntv. Kearaey, 3 N. J. 
Law, 292; Exeeutor of HUl v. SmaMey, 25 N. J. Law, 374. "The rule in 
equity is that ail the exeeutors who proved the will must be parties; none 
others need beso;" citing Dames v. WiUiams, 1 Sim. 5; KHhy v. Siaii- 
ton, 2 Younge & J. 77; Qramerv. Morton, 2 MoU. 108; 2 Williams, Ex'rs, 
1626; Thompson v. Graham, 1 Paige, 384; 1 Daniell, Ch. 273; Marsh's 
Ex'rs V. Oliver's Ex'rs, 14 N. J. Eq. 262. 

In Rubber Go. v. Goodyear, 9 Wall. 788, it was held that though there 
are three exeeutors appointed by the will, one may maintain a suit, if 
two of them hâve not qualified. In the opinion, it is said: "The 
évidence in the record shows that the testator was domiciled and had 
property in the city of New York. This gave the surrogate there juris- 
diction to take the probate of the will, and to issue letters testamentary. 
Charles Goodyear, Jr. , alone proved the will, and received such letters. 
The other persons named as co-executors, ha,ve taken no step in that di- 
rection. They hâve never at any time assumed to do any act, or claimed 
any right, by virtue of their nomination in the will." For thèse reasons, 
the court held the suit well brought by the single exeeutor. 

The case of Blake v. McKim, 103 U. S. 336, follows thè rule laid down 
on the subject in the authorities referred to. In that case, A., a citizen 
of Massachusetts, commenced a suit in a court in that state against 
the exeeutors of B., two of whom were citizens of Massachusetts, and 
pne a citizen of New York, to enforce a liability of the testator. The ex- 
eeutors ail appeared and filed a joint answer. It was held that the con- 
troversy nOt being divisible, nor whollj' between : citizens of différent 
states, — ^the plaintiff and twoof the défendants being citizens of the same 
state, — could not beremoVed into the circuit court of the United States. 
Mr. Justice Haelan, speaking for the court, observes in the opinion that 
^'the exeeutors of Blake, each of them having qualified and acted in the 
exécution of the trust, were ail indispensable parties to the suit, [citing 
authorities.] They aU appeared and submitted tothe jurisdiction of the 
court." On the argument it was suggested by counsel that the remark 
of the court in the case referred to, that ail the exeeutors were indispen- 
sable parties to the suit, was obiter, and did not express the law. But, 
whether obiier or not, as we hâve seen from the authorities cited, the ob- 
servation of Mr. Justice Harlan exactly expresses the gênerai rule on 
the subject. Nor is this statement of the rule in Blalce v. McKim incon- 
sistent, as is contended by counsel for complainant, with anything de- 
cidéd in Stacy v. Thrasher, 6 How. 44, and HiU v. Tacher, 13 How. 458, 
as will be seen upon a careful examination of those cases. 

In the argument of this question,, numerous décisions of the courts in 
this country, and some in England, were brought to the attention of the 
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court, which it was contended fuUy support complainant's right to pro- 
ceed with the suit in the absence of the exécuter Lee, and without mak- 
ing him a party thereto. Tappan v. Bruen, 5 Mass. 193; Call v. Hagger, 
8 Mass. 423; Parker v. Danforth, 16 Mass. 299; Mbore^s Ex'rs v. Paul, 
2 Bibb, 330; Bledsoe v. Huddleston, 5 Yerg. 295; Beach v. Baldmn, 9 
Conn. 476; JSfegley v. Gard, 20 Ohio, 310; U. S. v. Backus, 6 McLean, 
443; Brotten v. Bateman, 2 Dev. Eq. 115; Clenimt's Adm'rv. Kellogg, 1 
Ala. 330; FootrruinwExeeidors of John Pray, 1 E. M. Charlt. 291; Shorter 
V. Hargrove, 11 Ga. 658; Olifton's Adm'r v. Executors of Haig, 4 Desaus. 
Eq. 343; Eouse v. Etherington, 1 Salk. 312; Shipton v. Rawlins, 4 Hare, 
619; Fussdl v. Elwin, 7 Hare, 29; Hcdl v. J'iisfm, 2 Colly. 570; Perryv. 
Knott, 5 Beav. 293; and KeUaway v. Johnson, Id. 319. 

It would extend this opinion to an unreasonable length, to review 
thèse cases in détail. It must sufSce to say of them, that they do not 
sustain the complainant's contention. Some of them were cases at law, in 
which ail the obligors in a joint contract were made défendants, part of 
them not being served with process, and in which judgment was entered 
against those served; thus enforcing a rule now incorporated in many of 
the statutes of the states. Others were cases where the distributees under 
a will maintained suits against one of two executors for money had and 
received, it appearing that the money sought to be recovered had not 
come into the hands or under the control of the co-executor. Still others 
were suits in equity brought by legatees against the exécuter of a deceased 
exécuter, and where the question arose as to the necessity of joining a 
surviving co-executor of the first testator as a défendant in the suit. In 
some of the cases it appeared that the exécuter sought to be charged had 
taken upon himself the sole exécution of the will, and that his co-exec- 
utor, because of non-residence, or absence frem the state, or other cause, 
had net participated in the administration of the estate. In one of the 
cases, the bill sought a decree for se much of an estate as had come into 
the hands exclusively of one of the administraters, and which had been 
improperly managed and wasted by him; and it may be said of almost 
aU the cases in equity cited that they presented peculiar facts which con- 
trolled the décisions of the courts. AU of them, with a single exception 
to be presently noticed, are distinguishable in their facts and in princi- 
ple frem the case at bar. 

Of the English cases cited in the brief of counsel, Rouse v. Ethering- 
ton, 1 Salk. 312, was an action against two executors. A capias ismed 
against both, which as te one, was returned non est inventus, and the other 
appeared, and judgment was given against beth. Holt, C. J., said: 

" If a suit be hrought against several executors, and one appear and the other 
make default upon the grand distress, the court may proceed against him that 
appeais; and, if the plaintifE recover, judgraent shall be against ail the exec- 
utors for the goods of the testator. If there be several executors défendants, 
and a eapîas is returned as to one, and a non est inventifs as to the vest, the 
plaintifl shall proceed against him that appears, and shall hâve judgment 
against ail; for the default upon tho oapias is the same as upon the grand 
distress." 
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Hère both the executors were made défendants in the suit. And the 
case only shows that at that early day the saine rule was in force as in 
the case of Moore's Ex'ra v. Paul, supra, and other cases that hâve been 
noticed. 

It is not perceived that the other cases cited from the English courts, 
bear upon the question hère under considération, since they involved 
only the construction, and application to certain classes of cases, of what 
is known in the English practice as the thirty-second order of August, 
1841, which provided that "in ail cases in which the plaintiff bas a joint 
and several demand against several persons, either as princïpals or sure- 
ties, it shall not be necessary to bring before the court as parties to a 
suit concer;iing euch demand ail the persons liablethereto, but theplain- 
tiff may proceed against one or more of the persons severally liable. " 

Williams v. Sims, 8 Port. (Ala.) 579, seems to sustain the view taken 
by counsel for complainant in the case at bar. That was a suit against 
executors on a promissory note made by their testator and another. The 
executors pleaded in abatement that James Cavat, together with them, 
were appointed by their testator executors of his last will and testament; 
that he was still living, and that they ail duly proved the testator's will, 
and took upon themselves the burden of administration. The plaintiffs 
replied to the plea that Cavat, the executor, was, at the commencement 
of the suit, and still continued to be, a résident of another state, namely, 
the state of Mississippi. It was said by the court in its opinion, that 
"at common law, ail the executors uamed in a will were required to join 
in prosecuting suits, and in actions against executors they might be made 
défendants; but in the last case ail who proved the will were required to 
be joined. The non-amenabUity of a co-executor to the jurisdiction of 
an English oourt, affords no légal excuse for the omission to join him as 
a party défendant, if he be living, and bas taken upon himself to exécute 
the will; but the American cases do not support the English rule. The 
non-residence of a co-executor is sufficient to relieve the plaintiff from 
the necessity of joining him in an action with his co-executors." After 
discussing tha rule of law'on the subject as it prevailed in England, the 
court further observed: 

"New it will foUow from what we hâve said that the non-amenabillty of a 
co-executor to the jurisdiction of an English court, affords no légal excuse for 
the omission to join him as a party défendant to an action, if he be living, and 
has taken upon himself to exécute the will. There thp law authorizes the 
plaintiff, though he may be unable to effect the personal service of a writ by 
means of what ia there called prooess of outlawry, to prosecute his suit to 
judgment. Gur law, in this respect, as it regards executors, is détective 
io Bot providing a mode of proceeding, where a co-executor résides without 
t\.à state, since it is clear that our statutes with référence to joint obligors, 
«ce, do not embraee joint executors who jointly represent the interests com- 
mitted to them by the will. And the question now presented for our consid- 
ération is, do the American décisions sustain the English rUle, and should we 
not, in View of the deflciency of our laws, be inclined to départ from it." 

The court then cites the two cases of Tœppan v. Bruen, 5 Mass. 195, 
and Beach v. Baldmn, 9 Copn. 437, and observed that thèse cases fur- 
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nish âuthority for holding that the non-residence of the exéculbr relie'ves 
the pkijitiff from the necessity of joining bim as a party to the action 
with *his coi-executors, and thought the, rule, asimodified in Massachusetts 
and Connecticut, far better calculated tb promote the ends of justice than 
thermie which prevailed in England. And upon the âuthority of tliose 
two cases, it was held that the non-residence of an execator excused the 
plaintiff from joining him, as a party défendant with the co-executors, 
whowere within the jurisdiction of the court. 

So far as the research oficounsd in the case at bar bas disclosed the 
law on the subject, I think it must be said of this Alabama case, that it 
stands alone in holding that the résidence of one of several executors out- 
sider the jurisdiction bf the court in which a suit is brought against the 
otheffixecutor^, involving the liability of the estate which ail represent, 
is a légal and sufficient excuse for omitting to join such absent executor 
as a party défendant in the action; if he be living, and bas taken upoU" 
himself, jointly with his co-executots, to exécute the will. 

Référence to Ta'p/pan v. Bruen, and Beach v. Btddmn, swpra^ it seems 
to me, clea;rly shows that they do not sustain such a ruling. Tappan v. 
Bruen, was a case not by or against executors or adriiinistrators, but 
where several défendants were sued at law, on joint contract. Some bf 
them were out of the jurisdiction of thecbmmonwealth, having no usual 
place of abodewithin the state at which a summons èould be left. It 
was held that the plaintifif might cause his writ to be served on those 
within the state, and proceed only against them, for a breach of contract 
by ail. Hère,, al), ihe parties to Ûie contract were mode défendants, but there 
was service only on a part; and the court simply enforced the rule now 
incorporated in many of the statu tes of the states, which permits a suit 
against several parties, who are ail made défendants of record, bnt in 
which some are served and some not, to proceed to judgment agàinât 
those served. The case belongs to the olass of suits at l^w, commented 
on by Mr. Justice Millee in Bamey v. Baltimore Oity, sivpra, as coming 
within the purview of the act of congress of 1839, now section 737, Rev. 
St. ,- and in which the suit may be prosecuted to judgment against any 
one of several joint obligors, in the jurisdiction where he may be fbund. 
It was said in thç opinion that the rule therein recognized extended also 
to execu tors, and administrators; but this remark: referred only to eases 
like that before the court, where ail the parties chargèable with liability, 
hâving been màde défendants in the suit, and process having been served 
only on such as wére within the jurisdiction of the court, judgment might 
go against those so served. Beach y. BoldMn, was not a case in which 
ti^e principle laid, down, in Williams v.Sims, was involved. The case was 
this: In an action on a promissory note payable to A. as executor of 
N., A. declared as executor,' and in that capacity demanded damages. 
B., the défendant, pleaded, in abatemeiit that there were certain ço-exeç- 
utors with A., l'vfhb bught to hâve joined in the suit. The plea;' àlleged 
that N. by his last will appointed C., D., and E., wïth A., his executors, 
who accepted the trust, and prbved the will, and were still living. It 
was held that the plea was defective because it did not show wheré the 
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plaintiffs co-exeeutoi's resided, nor that the persons alleged to be co-ex- 
ecutors Were such at the commencement of the suit. The case involved 
a mère question of the sufficiency of the plea; and it does not followfrom 
the ruling'made that, if the co-e±ecutors of A. wete acting with him in 
the exécution of a joint trust as executors, their présence as co-plaintiffs 
in the sait coùld be propêrly dispensed with. Ou the whole, it seems 
clear that Williams v. ^ms is an exceptional case^ unsupported by Tap- 
pan V. Bruen, and Beach, v. Baldwin, and ought not to prevail against what 
appears to be the great weight of authority in determining the question 
as it ariëes hère. 

Wheder'v. Bolkm, 5i Cal. 302, was a case where the facts may be said 
to bavé fully sustàined the ruling made, which was, that if one of two 
executors is absent from the state the other can administer; and in such 
case, iOho'e otdy onehas acted. and the decree ofdistrihtUion refers to him al(me, 
the absent executor is not a necessary party to an action against the other, 
by a distributee, to récover his share of the estate. That was a suit 
against one executor to recover the distribùtîvé' share which the défend- 
ant' was by decreé 6f probate court requirèd to deliver to the plaintiff. 
The cotn plaint waa demurred to on theground thatafl absent co-executor 
was iiot made a défendant in the suit. In the opinion of the court it 
was Said: 

"Itls no objection that Adams was not joined. The allégation is, that he 
left the state in 1855, and has not since returned, and that the probate court 
adjudgéd the défendant to be in possession. If one df two executors be ab- 
sentfrom the state the other oan administer, and his âCcounts can be settled, 
and a distribution be had. The présence of Adams was not necessary; there 
is nq allégation that he was directed to deliver the property." 

Thé cortiplaint in the case showed that Adams, thé co-executor, had 
been absent 20 years^ and that the défendant, as the acting executor, 
had rendérëd his final account. And it further appeârèd that the pro- 
bate court had adjudged that he came into possession bf the estate as ex- 
ecutor, aiid that court had made a decree that he deliver the distributive 
share which was sought to be recovëred in the suit. 

From a careful exàttiination of the cases it seems qùite apparent that 
the authorities do not sustainthepropositionthat,becauseof the absence 
or rion-residence of one of several. executors, ail actively participating 
in the exécution of the trust, a suit like the présent one may proceed 
àgàinst the résident executors alone. Take the case at bar. The bill on 
its faôe shows that the thrëe executors united in the probate of the will 
in Wisconsin; that ail assuined the trusts imposed upon thera by the 
•will andby virtue of their àppointment; and that ail bave ever since 
" acted- as représentatives df the estate, — the two défendants being résidents 
of Wisconsin , and their co-executor Lee being a résident of Illinois . The 
bill câlls for an accounting. It seeks to enforce something in the nature 
of a trust growing out of qimsi partnership relations between the com- 
plainarit and the testator. The claim is one that affects the estate in its 
entirety. The bill seeks tô éstàblish a demand against an estate which 
in law is in the joint possession of ail the executors, and who are ail act- 
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ively engaged in administering that estate. The interest and authority 
, of aJl are joint and entire. They hâve a joint possessory and trust in- 
terest in the asaets of the estate. The interest of one executor is insép- 
arable from that of the others. One and ail hâve the right to contest the 
oomplainant's demand. The litigation involves a fund which is legally 
vested in each executor, and eaçh is a necessary party to an accounting 
which aflfects that fund. And therefore it would seem that no decree 
could be entered, such as the cpmplainant prays for in his bill, which 
would not afFect the représentative rights and interesta of ail the executors. 

In respect to the question under considération, the case is not aided 
by the provision of the state statute, (Rev. St. Wis. § 3254,) which dé- 
clares tbat "in actions or proceedings q.gainst several eçoecutors or adminis- 
trators they shall ail be considered as one person representing their tes- 
tator or intestate, and ihose who arefirst served with process, or who shall Jirst 
appear, ahall answer the plaintiff. Judgment shall be rendered as if ail 
had appeared; and in case where the exécution may be iasued against 
the property of the testator or intestate, it may issue against ail in like 
manijier as if ail had appeared. But this section shall not deprivei the 
plaintiff of the right to bring into court ail the executors or administra- 
toxs against whom the action is brought." Obviouslj', this statutory provis- 
ion applies to an action in which ail the executors are made parties thereto, 
and prescribes a course of procédure in a case where some are served 
with process and others are not. 

It was suggested on the argument, that to make such a ruling as would 
put it ont of the power of the complainant to prosecute his suit because 
unable to proceed against the non-resident executor, would enable a tes- 
tator at any time to defeat the jurisdiction of the fédéral court in a con- 
troversy involving the estate by designating a non-resident with a résident 
executor. To this it seems a sufficient answer that the fédéral court is 
one of limited jurisdiction under the constitution and laws, and can only 
take cognizance of such cases as are clearly within its jurisdiction; while 
the courts of probate of the state are invested with complète authority and 
jurisdiction over estâtes and executors, and claims against estâtes may 
there be adjudicated and enforced under statutory modes of procédure 
which are ample. If, the executor be a non-resident, and fails to respond 
to the orders of the probate court of the state which appointed him, the 
penalty of removal may be summarily enforced against him. 

Apology for the length of this opinion may be fouud in the fact that 
the amount involved is large, and that the probable resuit of the con- 
clusion reached, is that, if the non-resident executor could be made a 
party défendant in the suit, as he and the complainant are both citizens 
of Illinois, the court, by reason of citizenship of the parties, would hâve 
no jurisdiction of.the Case. The court bas therefore felt it to be its duty 
to détermine the question presented after the most deliberate and thor- 
ough considération. 

The demurrer to the bill must be sustained, in which conclusion I am 
authorized to say, the circuit judge, who sat with the district judge at 
the hearing, concurs. 
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Botleb, Keceiver, v. Aspinwall. 

(Circuit Court, D. Massaéhusetts. December 18, 1887.; 

Banks and Bankino—Inckbase of Stock— Liabilitt. 

Défendant subscribexl for new stock in the reorganization of a bank, and re- 
ceivéd a certificate on the baSis of a total subscription of $500,000. Thé act- 
ual increase was $461,3<j0. He protested againat tbé same, and refused to 
vote on the stock, but retained his certificate until the bank went into the 
hands of a receiver, several months later. Seld, that be was liable to the re- 
celver on bis subscription, and it was too late to claim that the increase as to 
him was invalid. 

At Law. 

Peter Butler, receiver of the Pacific National Bank, plaintiflF, sued Will- 
iam Aspinwall, défendant, for a subscription to an increase of the capital 
stock of the bank. Judgment for the plaintiff. 

A. A. Ranney, for plaintiff. 

B. N. Johnson and T. H. Talbot, for défendant. 

CoLT, J. This is an action at law heard by the court, jury trial hav- 
ing been waived. It is one of the numerous suits brought by the receiver 
of the Pacific National Bank against the stockholders, under section 5151, 
Rev. fat. The facts in this case differ somewhat from those before the 
court in Délano v. Buûer, 118 U. S. 634, 7 Sup. Gt. Rep. 39, and there- 
fore the défendant contends that the reasoning of the court in that case 
is inapplicable hère. The main ground on which the court placed its 
décision in the Delano Case was that the subséquent conduct of the stock- 
holder, especially in the payment of the assessment of 100 per cent, on 
the old as well as the new stock, for the purpose of allowing the bank to 
résume business, amounted to a ratification of the validity of the new 
stock. In the présent case, the défendant subscribed .for the new stock 
on the proposed increase of $500,000, and received his certificate; but 
at the subséquent meeting of the stockholders in January, 1881, when 
he is quite positive, but not certain, he learned for the first time that the 
actual increase of stock was $461,300, instead of $500,000, he protested 
by himself, or through counsel, against the validity of the new stock. 
Upon the old stock, which he held as guardian or trustée, he' voted against 
the assessment; upon the new stock, which was subscribed for in his 
own name, he refused to vote at ail. His position therefore is that he 
subscribed to a proposed increase of stock which was never carried out, 
and that he has never, by implication or waiver, consented to the in- 
crease as finally approved. While the suprême court in Delano v. Butler 
décide the case on the ground of the subséquent conduct of the stock- 
holder, amounting to a ratification of the act of the association and the 
comptroller of the currency in fixing the amount of the increase stock at 
a less sum, yet the court also say : 

"It will be observed that, without waiting to see what the future action of 
the association and the comptroller of the currency might be on the question 
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of the ultimate amount of the increased stock, the plaintiff in error paid for 
his shares, and accepted, his oertificate.. Tbis he did, in légal contemplation, 
with knowledge of the law, whieh authorized tfie association and the comp- 
troller of the c.urrency to reduce the amount of the proposed increase to a less 
sum than that flxed in the original proposai of the direétors; and such pay- 
ment, and acceptance of certiflcateB in accordance therewith, might amount, 
upder 9uch cirpumstances, on Ws part, to a #àiver of the right to insist that 
he should nqt be bound ùnless the whole amount of the proposed increase 
should be subscribed for and paid in." 

In the présent case, I am of opinion that the aceéptance of his oertifi- 
cate by the défendant, and the rétention of the same during the period of 
reorganization, and until after the bank finally passed into the hands of 
a receiver in May, 1881, several months after ail the facts were within 
his knpwledge, amounted to a ratification on his part of the act of the 
association and the comptroller of the«urreocy as to theinqrease of stock, 
and thàt he cannot now corne- fotward and assert that, as.to him, the in- , 
crease as finally made is invalidai In the case of Eaton v. Bemk, 144 Mass. 
260, 10 N. E. Rep. 844, the facts were difi'erent, for in that case the 
plaintiff refused to accept her cértificate of stock, and demanded back 
her money. 

Judgruent shotdd be entered for the plaintiff, and it is so ordered. 
Judgment for plaintiff. . ; 



Blaib p. Shaeffer and others. . 

■(CKreuii Oowt, W. S. Mùi&uri, W. D, 1887.) ' 

1. PAKTNBBSHIP-rWBAT CONSTITDTBS— COSTBACT. 

On Februaiy^, 1884, the parties entered into a contract whereby the plain- 
tiff was to fùrnisK the money, and thèdefeùdant was to obtain the titlfl to the 
property in tais own name, and mauage it for a âsed compen^fitioii of 5 per 
cent, commission' on sales, for their niutual beneflt. In regard tO the profits 
the contract further provided that when enough land had heen sold to repay 
the plaintiff ail the money he had advànced, with interest, thefl the remainder 
ol the property should belong, 60 percent, to the plaintiff, and 40 per cent. 
to the defen<&nt, or if the remainder of the property was converted into 
money, thén tbe prpceeds should belong; 60 për cent, to thè plaintiff, and 40 
per cent, tô the défendant. Held, that the contract did not create a partner- 
ship betweôn the. parties.! 

2.1 EsTpPPBI,— COSTEAOT TO CONVET — DEFBCTrVE TiTLB. 

A contract between the plaintiff and his agent, the défendant, provided that 
within four months after said agent shall hà^e olstained the tîtle to said lands, 
or sooner if desired bythe plaintiff, said agent shall make a warranty deed to 
said plaintiff fo^ said lands. The agent claimed that he had not secured a 
perïect title, and refused to convey. Tbe plaintiff was willing to take the 
tltle the agent had. Held, that it did not lie in thé agept's ihouth to allège a 
defect iix the title. 

'Merely shacing^n profits, where third parties haye not been legltimately led to be- 
lieve in tne eîdstence oî a partnership, does not Creto a partnérsMp as to them, unlesa 
there was one in faot. Colwell v. Bnttenj (Mich.) 36 N. W. Rep. 538 ; Clark v. Bames, 
(lowa,) 34 N. W, Rep. 419. Amere participation iij the profits and losaes of a business 
does not neoessarily CQnstitute a partnership. Clifton v. Howard, (Mo.) 1 8, W. Kep. 
29,andnote. ' ; :. - i 
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S. Phincipal AN» Agést-^Fkaxjd o* Agent— PoRFEiTURE or Riohts. 

By hiaown. admissions it appearëd that tbe défendant, wlio was the agent 
af the plaintiS tp liuy certain property for theplaintifl, cljarged and received 
f rom. the plairitifiE $21,336.70 more than he paid for tbe property. Held, tliat 
it was à cîear case of gross tnisçônduct; and tliat défendant haa forfeitëd ail 
the interest and rights giVèn him by his contract with plainiifiE. 

O.O./Èchmor, Johnson & Imcos, and W. H. Wàtlace, for complainant. 
Kames de Krautfioffanà W. W, Beébe, for défendant. 

Bbewee, J. This bill was filed to compel the exécution of a deed, 
and for a decree adjudging that défendant has no interest in the land, 
and eujolning hipi from interfering therein. The facte are thèse: On 
February 4, 1884, the parties, complainant and défendant, entered into 
this contract: 

"WhereaSi by virtue of a certain contract made by Samuel C. Shaefler, of 
Lancastèrt Ohio, with V. Cardenas, of New York city, for the purchase of 
thirty-six 47-100 (36 47-100) aères of land in Jackson county, Missouri, and 
known as lot 7, of the partition of the estate of Thomas West, deoeased, by the 
circuit court of Jackson county, Missouri, on October 18, 1880, as per con- 
tract dàted the flrst day of November, 1888, for which said land the said 
Shaeffer was to pay the said Cardenas the sum of twenty-one tbousand eight 
< hundred and eighty-two ($21,882) dollars, on or before thft eighth day of Feb- 
ruary, 1884. Now it is agreed, as said contract is made by said Shaeffer for 
said land, and for prudential purposes, that the^ame shall be conveyed by 
warranty deed to said Shaeffer, and that John I. Blàir, of Blairstown, ,N. J., 
has paid for the same by giving to said Shaefler a check on the National Park 
Bank of New York City, for the sum of twenty-one thousand eight hundred 
and eighty-two ($21,882) dollars, signed by the président of the Belvidere 
National Bank of New Jersey, to enable him to pay for the said land. 

"And whereas, by another agreement made by said Shaeffer with Marian 
West, of Jackson county, Missouri, dated July 24, 1882, and October 21, 1882, 
whereby said Marian West sold the interests of Frank West, Thomas West, 
and Joseph C. West, minor heirs of Thomas West, deceased, and known as 
lots flve, (5,) six, (6,) and eight (8) of the partition of the estate of Thomas 
West, deceased, by the circuit court of Jackson county, Missouri, on October 
18, 1880, for which said land, by said contract, said Sliaeffer was to pay 
the aum of forty-four thousand flve hundred and flfty-nine (44,559) dollars, 
ten thousand to be paid in cash upon the delivery of the deed, and the rethain- 
der, ($34.559,) to-wit, ($17,279 50-100.) on or before the eighth day of Febru- 
ary, 1885, and ($17,279 50-100) on or before the flrst day of February. 1886, 
bearing 8 per cent, interest from February 1, 1888, and seeured by a mort- 
gage on said premises: the said John I. Blair has given to said Shaefler a 
check, signed by the président of the Belvidere National Bank of New Jersey 
on the National Park Bank of New York City, for ten thousand (10,000) dol- 
lars, to enable said Shaeffer to pay that much on account of said lands, and 
, for prudential reasons to obtain a deed for the same in his own name. The 
said Blair is to pày the balance of the purchase money at maturity, amount- 
ing to $34,559, given bysaid Shaefler, and seeured by mortgage. This makes 
at this time the cash payments on the above two contracts, ($21,882 and $10,- 
0(X),' makin^ $31,882,) which is to bear eight per cent, interest until paid out 
of the sales ôf the lands as aforesaid. The interest to be added to the princi- 
pal yfearly, and bear eight per cent, interest until paid. Within four months 
after said Shaeffer shall hâve obtained the title to said lands, or sooner if de- 
sired by aaid Blair, said Shaeffer tomake a warranty deed to said Blair for 
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said lands. Now, it is further agreed, for the mutual interest of said Blair 
and Sbaeffer, it may be deemed advisable to obtain certain releases for pre- 
teiided daims made by the Anthony heirs to said property, the sum for said 
purpose to be mutually agreed upon, ^yhich sum said Blair agrées to furnish 
to said Shaeffer upon telegraph notice, to aid him in securing said releases, 
and ShaefEer afterwards to deed by release deed said lands to said Blair, said 
money to bear the same rate of interest and governed by the same conditions, 
as herinbefore stipulated, the same to be indorsed on this contract or other 
written évidence given that said Blair paid the money. 

"It is deemed for the mutual benefltof said Blair and Shaefferthat Shaeffer 
purChase the 69 acres of land from John S. West adjoining the above-described 
lands,.at a priée not to exceed $400. per acre, amounting to twenty-seven thou- 
sand six hundred ($27,600) dollars, and to obtain a warranty deed therefor. 

"Said John I. Blair bas given said Shaeffer the president's check of the Bel- 
videre National Bank of JSTew Jersey, on the National Park Bank of New 
York City, for fourteen thousand and six hundred dollars, ($14,600,) as part 
payment for said sixty-nine acres of land. If said property cannot be pur- 
chased for twenty-seven thousand six hundred ($27,600) doUars, then said 
($14,600) check to be returned to said Blair unused. Said Blair agrées to as- 
sume and pay ($13,000) mortgages on said property, which said ShaefEer will 
give to said West, payable in one or two years, and bearing eight per cent, 
interest, in case said purchase can be made. Said Shaeffer, within four 
months after obtaining title to said land, to deed same to said Blair, ail the 
money paid or furnished, and assumed to pay for said land, by said Blair, to 
bear eight per cent, interest, and added to the principal each year until paid. 
. Ail money necessary to stfeke off lots, grade streets, advertising, office furni- 
ture,^tures, and rent, and stationery, taxes, and such other expenses as may 
become necessary for the improvement and sale of said property, or may be 
mutually agreed upon from time to time by said Blair and Shaeffer, shall be 
furnished by said Blair. Said Shaeffer is to reçoive and deduct 5 per cent, 
commission upon gross sales of ail lots sold at the agreed priée or over, made 
by said Blair and Shaeffer, and the remainder to be deposited, in soine bank 
in Kansas City that may be mutually agreed upon, to the crédit of John I. 
Blair, until ail the money he has paid or advanced, with interest as aforesaid, 
shall hâve been returned to him. At the end of each month said Shaeffer to 
report the amount to crédit of said Blair, the same to be subject to said Blair'» 
draft on account of money advanced or paid for the property and otherwise 
as aforesaid. AU contracts for the sales of the said lands or lots to be made 
in triplicate, and approved by said John I. Blair, or some one appointed by hi m, 
on the back of said contract. The word ' approved ' or ' rejected ' to be written 
or signed by said John I. Blair, as aforesaid ; one copy of said contract to be 
retained by said Shaeffer, and one by the purchaser. It shall be specifled on 
the face of said contracts that said contracts shall not be valid unless approved 
as specifled, and ail contracts to be made payable to said John I, Blair. 

" When said Blair shall hâve been paid in cash for ail the money advanced 
and funilshed by him for the purchase of said land, and other moneys, and 
the interest thereon as specifled, then the remainder of the property shall be- 
long, sixty (60) per, cent, to said Blair, and forty (40) per cent, to said Shaeffer; 
and then said Shaeffer shall not be required to deposit in the aforesaid bank, 
as aforesaid specified, to the crédit of said Blair, more than sixty per cent, of 
the net proceeds of sales of said lands or lots. 

"If it is at that time désirable to divicle said lots or lands between said 
Blair and Shaeffer, said Blair to take sixty per cent., and said Blair to convey 
the title to forty per cent, of said property or lots by warranty deeds to said 
Shaeffer, or* said Shaeffer to sell the lots or lands as aforesaid, and divide 
the net proceeds of sales, sixty per cent, to said Blair, and forty per cent, to 
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said Shaeffer. It is understood that said property or any portion thereof, to 
be staked out and prepared for sale within one year by said Shaeffer, or as- 
signs, after the Kansas City Belt Line Eailway sball bave been completed to 
said property, unless otherwise postponed in writing by said Blair and Shaef- 
fer. 

"In witness whereof the parties hereto hâve hereunto set their bands and 
seals on this fourth day of February, 1884, at Kansas City, Mo. " 

In pursuance of this contract, and during the same month, défendant 
obtained title to the lands specified therein. Demand for a conveyance 
was made and refused. The first question arises on the construction of 
this contract. Ciomplainant insista that he is the ahsolute owner of thèse 
lands, and that défendant by the contract took no interest in them, but 
wa& simply employed as an agent to sell, with a fixed commission, and 
a share in the net profits, as compensation for his services. Défendant 
claims that by it a partnership was formed, complainant putting in his 
money against defendant's time and services, and that the title was to be 
conveyed to complainant simply as security ifor the moneys that had 
been advanced. This question is pivotai, for if defendant's construction 
is correct, complainant is certainly not entitled to the relief he asks. 

What constitutes a partnership? What tests can be applied which 
shall détermine with certainty whether a given contract bas given créa- 
tion to a partnership? Thèse questions hâve been often asked. It is 
enough to say that no tests hâve yet been found which détermine with 
absolute and unerring certainty the question of partnership. There are 
no third parties in this case, and the question arises directly between the 
parties to the contract. It were useless to review the authorities from 
other States; it will be enough to consider what the suprême court of this 
state and the suprême court of the United States hâve said on the mat- 
ter. A sharing in the profits is prima fade évidence of a partnership, 
but is by no means conclusive. In Donnell v. Harshe, 67 Mo. 172, the 
court uses this language: 

"It is essential to a partnership that there be a community of interest in 
the substance of it, and this community of interest must not be that of mère 
joint tenants or tenants in common." 

— And also quotes approvingly the opinion of Chief Justice Shepley in 
Dwinel v. Stone, 30 Me. 384, as follows: 

"There must be such a community of Interests as empowers each party to 
make contracts, ineur llabilities, manage the whole business, and dispose of 
the whole property; a right which, upon the dissolution of the partnership by 
death of one, passés to the survivor, and not to the représentatives of the de- 
ceased." 

This décision was reaffirmed in Ashby v. Shaw, 82 Mo. 76, and also in 
McDonald v. Matney, Id. 358, in which case the court uses this language: 

"It is a question of intention on the part of the alleged partners, and is 
one which the triers of fact will hâve to détermine upon ail the circumstances 
proved; it would be difiScult to state any one fact or stipulation which would 
be décisive of the question, except a stipulation expressed that they were part- 
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«nets intèr sesè; an<i even this tniglit «be coritrolled by other stipulations, and 
theconduct bf the parties in relation to tihe business. Each case must be de- 
termlned upon itsownpecMiar faots."r! >; ^ 

Êéduregardv. Case, 99 U. S. 119,18 cited by thé défendant as in point, 
but there is a very clear distinction between that. case and thia. It is 
true in that, as in this, that one party was to lurnish the money, and 
the other to obtain the title to the property in his own name, and man- 
age it for a fixed compensation for their mutual benefit; but in that, the 
contract expressly provided th'at the parties éhould share in both the 
gains and lossesj and also named the rèlationship a partnership, and pro- 
vided for a côntinuance thereof iii case'of the death of one of the parties. 
The intention of the parties was thus clearly expressed. Beyond that, 
the suprétne court seems tohavë rested its décision, partly at least, upon 
the language of article 2811, Civil Code La. 1870. The case of Seymour 
V, Freér, 8 Wall. 202, is àlso cited, and I think that case very muchiti 
point; but ail the members of the suprême court united in declàring 
that ' the contract there presented did not create a partnership. That con- 
tract provided that one party should fumish money, and the other in- 
vest it in land, the profits to be divided. It is true that the contract 
in tetms expressed that the party receiving the money, and rendèring 
services in the purchase of the land, was toreceive one-half of the profits 
"in fuU for his services and expehses of every kind;" but it is also true 
that the part to be performed by each party, the relations actually 
created bètween them by the contracts, are the same in this case as in 
that. Hère, the one party was to furnish ail the money, the other was 
to do ail the work; so was it in that case. There, the party furnishing 
the mouey wais to take the title— so hère; there, he was to be reimbursed 
his money and interest — so hère; there, the party doing the work was 
to receive a compensation out of the net profits— ^so hère; though the 
défendant hère, in addition, was to receive a fixed commission on ail 
sales made. It is true that in that case the services were to be rèndered 
in buying land, hère in selling; but that is immaterial. Looking at the 
substance of the contract, that case would seem to be décisive of this, 
and to compel the conclusion that no partnership relation was created 
between the parties by this contract. 

Turning now to the contract, I notice thèse matters as supportingthis 
conclusion: First. The title to the land is to be vested in complainant; 
— true, temporarily, for prudential reasons, it was to be taken in the 
name of défendait, but within four months, or sooner if complainant de- 
sired, it was to bè vested in him alone, and not in any partnership. 
Second. \Defendant was to receive 5 per cent, commission upon sales; — 
language apt to describe the compensation of an agent, and not a pro- 
vision to be expected as between partners. Third. The power of sale 
was not vested in défendant; none could be made by him without com- 
plainant's approval; while, on the other hand, no limitation is placed 
upon complainant's power of sale; — just such an arrangement as might 
be expected between principal and agent, the only limitation in such 
cases deemed necessary being u,pon the acts and authority of the agent. 
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Surely thisdoesnot disclose suoh a community of inteïest as amhorizes 
each party to make contracts, iacur liabilities, manage the whole busi- 
ness, and dispose of the whole property. Fourth. It is provided in the 
contractthat whpn complainant shall be reimbursed his money and in- 
terest, "tlien the remainder of the property shall belong, 60% to said 
Blair, and 40^ to said Shaefifer." , This implies, not that the property 
belonged: theretofore equally to each, but that it belonged to complainant 
alone, and^ was a provision for the division of the net profits. It mattera 
not that the profits remained in land, for the interest then to be vested 
in défendant in the lands was an interest in them simply as profits. 
Mfih. It is provided that the property shaU be "stakedoutandprepared 
for sale within one year by said Shaefier, or assigna." A partnership 
contemplâtes no assignment by one party, and the use of that word tends 
to support the conclusion that no partnership was intended. Thege 
spécial matters ail unité in disclosing the intent of the parties; an intent 
not to create a partnership, but the relation of principal and agent. It 
is true,.as urged by counsel for défendant, that in one place is found 
this expression: "It is further agreed for the njutual interest of said 
Blair and jShaeffer;" but this is perfectly consistent with the non-exist- 
enceof a partnership, for Shaeffer was interested, by reason of his share 
in the- profits, as well as Blair, in anything which increased the value of 
the land ot tehded to facilitaté sales. Of course, the written contract 
exptessed the obligation and relations of thèse parties, and it is unneces- 
gaiy to examine either the oral or written communications between them 
priOr therétû; their only value would be to throw light on any question 
of the douptful intent of language used in the contract; and yet, if we 
examine those piior communications, the gênerai import of them seems 
to me to be this: that Shaefier was seeking to induce the complainant to 
buy land, and obtain theagençy for the sale, coupled with an option to 
pm*chase. My conclusion, then,isthat no partnership wasformed by this 
contract, and that the rights of the parties are not to be determined 
by the laws of partnership. The contract pro vides in terms that "within 
four months after said Shaefiier ;Bhall hâve obtained the title to said lands, 
or sooner if desired by said Blair, said Shaeffer to make a warranty deed, 
to said Blaàr for said lands." Shaeffer bas failed to do this on demand,: 
and Blair insistsnow upon the spécifie performance of this covenant. 

It is objected on defendant's part that perfect title bas not been ob- 
tained; thatthere still remains an unremoved cloud; and that this cov- 
enant should be read "within four months, or sooner, after the acquisi- 
tion of perfect title." I do not so undeistand the covenant. The title 
referred to therein is the title previously specified in the contract. That 
title was o]3tained before the expiration of the month in which the con- 
tract was. signed. Shaeffer, in his letters written during that month, 
eays: "Hâve now perfect title;" and, again: "I will record Wednesday 
morningejeyen deeds, and the title will be perfect." Blair is content to 
take the title which Shaeffer bas, and it does not lie in Shaeflfer's mouth 
to now allège a defect. But it is further objected that equity will never 
single put a single covenant from a contract, and enforce that, whennoth- 
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ifng substantial is accomplished thereby, and that Blair's interests are 
fully protected by the recording of this contract. 

This brings me now to consider what rights ShaefFer had under this 
contract. Evidently he had the right of an agent to sell, with a share 
of the profits as compensaltion; and this right amounted to an interest in 
the land. Such was the conclusion of a majority of the suprême court 
in the case of Seymour v. IVeer, aupra. Défendant now insists that com- 
plainant must be restricted to the allégations in his biU, which are that, 
by said contract, "said Shaeflfer was to convey the said lands so pur- 
chased to eomplainant, and was in no evmt to hâve any interest in said lands, 
but was simply to hold them in trust for the eomplainant until he de- 
sired the légal title." If that were ail there is in the bill, there might 
be force in the objection of the défendant; at leas't an amendment of the 
bill might be necessary; but the bill goes on further, and allèges gross 
misconduct on the part of Shaeffer in the purchase of thèse lands, and 
that brings up thèse questions; What misconduct, if any, is shown on 
the part of Shaeffer ? And what misconduct on the part of an agent will 
forfeit his right to commissions and compensations? Answering the last 
question first, I quote the rule as laid down in Story, Ag. § 311: 

"In the nèxt place, the agent is entitled to his commissions only upon a due 
and faithf ul performance of ail the duties of his agency in regard to his prin- 
cipal. * * * If, therefore, the agent does net perform his appropriate 
duties, or if he is guilty of gi-oss négligence, or gross misconduct, or gross un- 
fikillfuiness in the business of his agency, he will not only become liable to 
his principal for any damages which he may sustain thereby, but he will also 
forfeit ail his commissions. Slight négligence, or slight omissions of duty, 
will not, iudeed, ordinarily, be visited with such serions conséquences, al- 
though, if any loss bas occurred thereby to the principal, it will be f oUowed 
by a proportionate diminution of the commissions." 

See, also, Svmner v. Rdcheniker^ 9 Kan. 322; Porter v. Silvers, 35 Ind. 
296. See, also, the case of Dernier v. Roane, 99 U. S. 355, as to the ef- 
fect of misconduct on the part of a partner upon his right to share in 
compensation. 

Passing now to the first question, I hâve before me an enormous vol- 
ume of testimony, much of it wholly irrelevant, or at most tending to 
show nothing m"ore than the feeling which exists between the parties, 
and the circumstances which led to their estrangement. Coming now 
to the matters which are pertinent, it appears that the contract contem- 
plated four transactions: Mrst, the purchase of the Cardenas tract; sec- 
ond, the purchase of the tracts belonging to the West minors; làird, the 
purchase of the John S. West tract; and, fourth, the obtaining of certain 
releases from the Anthony heirs. AU thèse transactions were carried 
through by défendant, except obtaining the release from one of the An- 
thony heirs, and the claim of eomplainant is that défendant in each of 
thèse transactions deliberately defrauded him out of a large amount of 
money. He claims, further, that défendant, without his knowledge and 
consent, sold a portion of the land to the Missouri Pacific Railway Com- 
pany, receiving $1,310 therefor; that he also received from the Belt Rail- 
way Company $4,200; both of which sums he has appropriated to him- 
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self, and failed to deposit or pay over as required by the contract. Also 
that he conveyed' to one Frederick Lamb a small portion of the land, 
taking back a trust deed therefor for his own use and benefit, contrary 
to the provisions of the contract. Also that he conveyed the entire prop- 
erty to one Ernesto Dalte, 

I shall consider thèse matters in the reverse order, beginning at the . 
last, and shall generally without noticing the testinaony in détail, simply 
state my conclusions. 

jRrst. So far as the Dalte matteris concerned, it amonnts to nothing. 
The conveyancé was made after ,this contract had been placed of record, 
and does not purport to be anything more than a conveyancé of defend- 
ant's interest, subject to that contract. The reason& given for the con- 
veyancé seem to be satisfactory. 

Second. It appears that, shortly after receiving the title, défendant made 
the conveyancé of a small portion of land to Lamb, taking back a trust 
deed for his owii benefit. Afterwards Lamb reconveyed the tract to him, 
and no actual injury bas resulted to complainant. It is insisted by de- 
fendant that noreaï sale was made; that the whole thing was a sham, 
for the purpose of givihg an apparently high valuç to the land to be used 
in litigation over some oondemnation proceedings instituted by the Belt 
Eailway. There is nothing to show that this claim is not true, and this 
matter may thereifore be put one side. ^ 

With regard to the moneys received from the Missouri Pacific Railway 
and the Belt Railway, unquestionably those moneys were received by de- 
fendant, and hâve never been paid over to complainant. Unquestion- 
ably, too, complainant was aware of the condamnation; proceedings insti- 
tuted by the Belt Railway. Whether he knew of the reçeipt of the money 
from the Belt Railway, or the sale of the Missouri Pacific and the receipt 
of the money therefor by défendant, are matters in which the testimony 
of the complainant and the défendant are directly opposed, and there is 
no outside testimony to détermine between them. I pass thèse matters, 
therefore, with no further comment, 

I corne now to the considération of tjie four matters mentioned in the 
contract. It appears from the contract that it was deemed for the inter- 
est of the parties that releases should be obtained from the Anthony heirs 
of some supposed claims held by them against the land in question. On 
the same day, or at least during the same month, a further agreement 
was signed by the parties by which défendant was authorized to obtain 
a release by quitclaim from said heirs for the sum of $8,559, the money 
therefor to be advanced by complainant as for the other purchases. At 
the close of such agreement will be found thèse words: "Of course, y ou 
will purchase said claims at the lowest price, and at any less sum that 
you can purchase them for, the balance to be retumed to me." This 
was signed by both parties. As a matter of fact, défendant obtained 
thèse quitclaims from aU the heirs, save one for $2,400.30. Thèse quit- 
claims were represented by three deeds; in one of which the considéra- 
tion named was $3,380, in another $1,690, and in the third $3,378, ag- 
gr^ating $8,448. On the twelfth of February he drew for $8,450 to 
v.'33F.no.4— 15 



226 ' KEDÏBAL EEPOETEB, 

pay for tbesé quitckiais. From bis letters during that itionth the only 
fair inference is that be had purchased releases from ail the heirs, thougîi 
ûQW' hé testifies that there still reiflains one whose interest has not been 
obtained. The considérations named in thèse deeds correspond within 
two dollars with the amount for which he drew, and it is difiBcult to be- 
lieve that he did not intend to represent to coniplainant that the sum 
which he had drawnwas the sum he had paid for the releases already 
obtained. I bave little doubt that such was the fact, and that he in- 
tended to charge, and did charge and oollect, from the complainant, the 
suna of $8,500, as the purchase priée of property for which he paid only 
$2,400. 

Agaiû, itis provided in the con tract that défendant should purchase 
from John S. West, if possible, bis tract of 69 acres, at a price not t» 
exceed $400 per acre, amountingto $27,600. Hé did, in fact, purchase 
it for $20,000, payiaig $5,000, and giving a mortgage for the balance. 
He drew for $14,600, to pay John S. West^ or $9,600 above the cash 
paid. The unpaid balance of $15,000 complainant has since had to 
pay . Defendant'd explanatibn îs this : That he had at one time a con- 
tract for thé purchase of this labd at $20,000; feiling to take the land 
at the time stipulated, Wést commenced a suit in attaehment, attaching 
defehdant's interest in the Grôodrich tract. In that suit & bond for 
$7,500 was given; this suit was dismissed by West. Thereafter défend- 
ant cbmmeiiced! a suit on the attaehment bond, and subsequently a sec- 
ond suit ftgâinst West foi $15,000, for breach of hia contràct to convey. 
A part of thé considération of the purchase of this contract was the dis- 
missal of thèse SUits. With this eiplanation it would still leave $2,000 
more drawn fot than was paid, for $20,000 was the cash considération, 
ofwhioh'$5,:000 was paid. N6r càn it for a moment be supposed that 
the parties in this contract contemplated other than cash considérations, 
or that thé complainant everauthorizôd défendant to put bis own valu© 
on bis spéculative law suits, ànd charge that value to complainant as a 
part of the purchase price of the land. 

Again, the contract recitedthat.defendant held a contract with Marion 
West, 'the guardian of Frank Wést, Thomas West, and Joseph C. West, 
minors, fot thé purchase of thiee separate tracts belonging to said mi- 
lïors, for thesumof $44,559 j and authôrized him to complète the pur- 
chase theréof. He did complète the purchase, but in fact paid $41,448, 
notwithstanding he drew for-and recèived the sum of $44,559. It la 
true, he testifies ,tiiat hé paid $4^036.37 above the sum of $41,448, but 
thé considérations riâmed ifit the deeds amount only to the sum of $41,- 
448, and Mrs i Wést testifies thâtnhatis ail that she received. 

Again, the côiitract recites that he bas aoontract with P. Cardenas, of 
New York oity, for the purchafee of 36 47-100 acres for thesum of $21,-; 
882 j and authorizes him to conipiete that purchase; He did so, paid 
the sum of $21,882, and' obtained a deed. The facts with respect to 
that are tbesé: In 1882 he had purchased this land for $10,941, pay- 
ing $3,000 down, and giving sëéurity on the land for the balance. He 
immediately conveyed this land to P. Catdenas, and had formally ex- 
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«cuted a eoutractfor àrecoiiveyanceât'twice tbe former price, to-wit, $21,- 
882. This P. Càfdenàs was a woman in New York who lived with him 
as hi^mislréss, borehima child in 1884^ and died shortly thereafter. 
He claims that after she hàd lived with him awhile as his mistress, their 
affection for each otherhecame sostrong that, while bo cëremony of mar- 
riage was ever performed, he recognized and treated heras his wife; that 
in the early stagies of their relationship he gave her $16,000j and that 
he had a portion Of this money with him, ont of which he made the first 
payment. A checkgiveh by complainant for the purchase price was in- 
dorsed by her, and dôpositèd in a bank in New York city to her crédit, but 
the proceeds were soon drawn ont, part of them* passing directly, as is 
obvious from the bank-books, to the accountof défendant; and when 
ehe died in the fall of 1884, according to his own statement to two or 
three witnesses, she left no property.. But one conclusion can fairly be 
drawn, and that is that the property was ail the while his, and her name 
was used simply to enable him to double the price to any purchaser. 

Thèse aire the sBlient facts as they appear from the testimony. By his 
own admission he bas $21,336.70 of complainant's money. As against 
this he says that he bas paid ont for expenses $7>519i and that he bas 
had no compensation for his services, which he claims were very valu* 
able. He says that hè advised the complainantof thèse matters, a state- 
ment which complainant dénies. So far as the testimony of thèse par- 
ties contradicts each other, and is unaffected and unsupported by outside 
testimony, thé only fair way is to discard both; and yet, even in their 
contradictions, regard must be had to the inhérent probabilities based 
upon the situations of the parties. It must bfe borne in mind that this 
contract was made in February, 1884; that during that month ail thèse 
purchaaes were made, ail this money drawn from complainant. This 
controversy did not arise until the spring of 1885. The letters that were 
written by défendant contained no statement or suggestion of this over- 
plus of money that was drawn, but on their face carried the idea that 
only that. was drawn that was actually paid out. The contract provided 
spécifie compensation, both in manner and amount, for the services of 
the défendant. Complainant responded, apparently with no hésitation 
or doubt, to aUdrafts made upon him, and if anything further in the way 
of expenses had been incurred, and he had been called upon to pay them 
with a statement of the items and amounts, there is no reason to doubt 
that he would bave proniptly responded. Hé àppears to bave then had 
every confidence in défendant. Complainant's recompense for his money, 
and defendant's compensation for his services, were specifically prescribed 
in the contract, and neither had a right to claira more or other. If any 
claim existed on behalf of défendant other than those provided for, it waa 
not for him to draw money on the pretext of payment for lands, and hold 
it as compensation therefor. If the settlement of . his two suits against 
John S. West was worth anything, it was not for him to value them at 
$7,600, and draw for that as a part of the apparent price of the land. 
But one concluâion càn be drawn from this testimony; that is, that in 
each of thèse four transactions he drew from bis principal, as supposed 
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purchase money, thousands of dollars more than he actually paid out. 
Could any clearer case of gross misconduct be disclosed? Can it be said 
that after such misconduct in purchasing, complainant is still bound to 
accord him the right to sell andgive to him the commissions and profits 
of such sales? He who cannot . be trusted to buy, cannot be trusted to 
sell; iîhe defrauds in the purchase, ean it be otherwise than that he wiU 
defraud in the sale? He who yiields not common honesty in the one 
direction, forfeits ail rights in the other. It is said by counsel, and the 
testimony seems to warrant the assiertion, that this land bas become very 
valuable, and that the profits on its sale would be simplyenormous, and 
the question is asked, ought défendant to be deprived of bis share of 
thèse profits? It may be hard punishment, and yet the law in every 
page and sentence of its sacred volumes itérâtes and réitérâtes theancient 
truth that honesty is the best policy, and affirmsthat the agent who de- 
liberately defrauds his principal, justly forfeits ail right to commissions 
and compensations, as weU as loses his time and labor. 

The charges of the bill are proved; the défendant as the agent, an agent 
with an interest, deUberately defrauded his principal, the complainant, 
and therefore bas forfeited ail ihe interest and rights given to him by 
this contract; and the complaiinant.isentitled to a decree as prayed for. 

In the law case which is brought to recover the money fraudulently 
drawn from complainant, I state the account thus: 
Amount reeeived, . ; - . . , . $92,882 70 

Amount paid out for Cardenaa' tract, - - $10,Q41 00 

For the West minora' tracta, - - - 41,448 00 

For the John S. West tract, - - - 6,000 00 

Por the Anthony heirs' releases, - - 2,400 30 

Por expenses shown in letter Febniary 12th, and al- 

lowed, - - - . . - 600 00 60,289 30 



Balance, - . . . - . . $32,593 40 

—For which judgment will go. 

The déclarations of law requested by complainant are given. 



Kent et al. v. Congdon et al. 
(Oireuit Court, S. D. lowa, O. D. December 13, 1887.) 

Patmbnt — To Agent— AuTHOEiTT. '. 

In à suit to îoreclose a mortgage the défense was payment. The évidence 
showed that the loan had been negotiated through a broker in Des Moines, 
lowa, who had the gênerai oversight of the loans of the plaintifl, collecting 
the interest and principal of ail loans as they fell due; that the plaintifC had 
expectëdthe broker to collect and remit the interest on the mortgage in suit, 
to urge its payment when due, and to receive the money, and forward it to 
plaintifiE; that the défendant had never had any correspondence with plaintif! 
m regard to the loan ; that the bond accompany ing the mortgage was made pay- 
able at Westfleld, New York; and that the défendant had paid to the broker. 
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upon his demand, the amount due, though the broker did not at thetime of 
such payment hâve in hiB possession the bond and mortgage. Held, that such 
payment was a discharge of the mortgage. 

In Equity. Bill for foreclosure of a mortgage. 

WUlard & Fletcher, for complainants. 

Runnds & Walker and W. H. Stîlea, for défendants. 

Shieas, J. This suit was brought originally by Darius E. Kent for 
the purpose of foreclosing a mortgage on realty executed by the défend- 
ant Congdon, for the purpose of securing payment of a note or bond 
for$l,200 which came due May 1, 1885. After the filing of the bill the 
compkinant named died, and the administrators of the estate were duly 
substituted as complainants. The défense is that on or about May 6, 
1885, the défendant Congdon paid to H. R. Creighton, of Des Moines, 
the sum of $1,251.47, in full discharge of the mortgage debt; he being 
at the time the agent of the mortgagee, with authority to receive pay- 
ment of the sum due. 

The facts are that in 1879 the défendant Congdon, desiring to borrow 
the sum of $1,200, applied to the Union Loan Association of Des Moines 
to procure such loan for him. The business of procuring loans on the 
one hand, and of making investments therein for others, was carried on 
at Des Moines by one Hugh R. Creighton, mainly in the name of the 
Union Loan Association. The gênerai plan of opérations was to procure 
applications for loans, with statements of the situation, character, and 
value of the security offered, and thèse were sent by Creighton to varions 
brokers in the eastern states, by whom they would be submitted to per- 
sons having money to loan. When a loan was thus placed, Creighton 
would be notified, and he would hâve executed a bond and mortgage to 
the person taking the loan, making the bond payable at the office of the 
brokers through whom the loan was placed. The money so loaned, after 
deducting the commission charged by Creighton, would be paid to the 
borrower, and thus the contract for the procurement of the loan would 
becompletèd.^ 

In order to encouragé investors to patronize the association or Creigh- 
ton, the làtter undertook the collection of the interest and principal of the 
loans thus made, and when necessary, carried through personally or su- 
pervised the foreclosure of the mortgages, looked after the insurance on 
the mortgaged property, the payment of the taxes, and the like. In the 
spring of 1885, Creighton absconded, when it was ascertained that he 
was a defaulter in a large amount; having carried on a systematic plan 
for defrauding those intrusting their affairs to his management. The 
money sent him by Congdon, in May, 1885, for the purpose of paying 
the debt due Kent, he had not forwarded, but had applied it to his own 
use; and the question for décision is whether Creighton, as the agent of 
Kent, had the authority to receive payment on the debt in question. 

On part of complainants it is argued that throughout the entire trans- 
action Creighton acted as the agent of the borrower. This position can- 
not be sustained, in view of the facts disclosed in the evidenco. In the 
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'* in thecapacityof agent for the borrower; but when the loan was obtained, 
théseôurityexecuted'and deliv'ered,,^nd theraouey paid to the borrower, 
his agency in this particular ceasèd. From the letters of Darius E. 
Kent to Creighton, introduced, in : évidence, it appears that the gênerai 
care and oversight of the loans made by Kent through the agency of 
Creighton was intrusted to Creighton., Thug in a.letter dated Novetnber 
25, 1884, Kent names a number ofloans needing attention, urgsô prompt 
renewals df insurance policies that had expired on ail loans that were not 
at once paid, discusses an application for an extension of a loan; saying 
that he had written the party to apply to Creighton, and that, if he con- 
sidered the security ample, the extension would be given. Under date 
of AprilS, 1885, Kent again writes toCreighton,enumerating a number 
of loanà that needed attention; and in fact such is the purport of ail the 
letters introduced, and they are inconsistent with the theory that Creigh- 
ton was not acting on behalf of Kent in looking after the investments 
made by Kent in lowa. 

But it is said that it does not appear that Kent had intrusted to Creigh- 
ton the duty of'coUecting the sums coming due on his securities, and 
thatauthority toreceive payment of moneys due cannot be ihferred from 
the fact thiat Creighton exercised supervision over some spécial matters 
connected with the loans. It clearly appears from Kent's letters that 
Creighton was intrusted with the dutyof foreclosing the mortgages when 
that became necessary. In the letter of November 24 ,1884, Kent writes 
tCreighton aâ folio ws: 

"As I mùst use hère some money, aiid also use other moneys already prom- 
Ised, I shall rieed at least $3,600 soon as I ean get it from that, as per yours 
of eighteenth instant, no w on hand, and from the Joseph Sherod, James Terell, 
Luoinda G. Taylor, and the December Ist interest. After that I shall be ready 
for more applications, as I hâve money." 

April 8, 1885, Kent writes to Creighton, saying: 

"Now* more in regard tothe unpaid interest, as was due December 1» 1884. 
There is now unpaid me, as by my books, $722.75; and also the Lucinda Tay- 
lor mortgage should be paid at once. I find, on inquiry of S.& T., that ail 
other parties hâve secured their interest; and, as my business through them 
to you has been far more than any other party, it would seem that I should 
not be left in arrears. Am hoping ail now behind will surely be closed out 
this month, and no fail. 8end drafts as soon as any is coUected, not waiting 
for ail at one time, as I am yet in at our bank. I hope you will notify ail par- 
ties whose inortgages become due May Ist next they must be ready in tiipe, 
or the mortgages will be foreclosed. There is no use dallying along. Men 
must pay when due. " 

Thèse letters show that Kent expected Creighton to urge collection, to 
reçoive the money, and to forward it to him. Bearing in mind that the 
bonds and mortgages were by their terms made payable at the office of 
Smith & Tonnant, Westfield, New York, it is clear that Creighton had 
no authority to demand or receive payment thereon unless so authorized 
by Kenthimself; and as it clearly appears that Kent expected Creighton 
to collect and remit the interest as it fell due, and to push ail delin« 
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procuremerït of the loan, it may well be said that Creighton was acting 
quents, the only reasonable conclusion is that Kent had authorized him 
to collect the sums due, and to forward the same to him as coUected. 
That such was the understanding of Creighton is shown by the fact that 
he sent demands for payment to the défendant and others. Thus it ap- 
pears that on the fifth of May, 1885, he sent to the défendant Congdon 
a postal-card, saying: 

"Your loan of - - - - - - - $1,200 

Interest, --.-..,- 48 



Was due May Ist, - - - - - . $1,248 

Int. thereon and exchange, ------ 4 

If paid before May lOth, - - - - ; «1.252 

"Please give prompt attention, 

"Tours, truly, HusH R. Ckeightcn." 

The testimony also shows that the défendant never had any correspond- 
ence with Kent in regard to the loan, the payment of interest, Or the like, 
but that Creighton sent him notice of the times when the interest came 
due, and the money therefor was sent to Creighton. When, therefore, 
the notice of the maturity 6f the loan was sent by Creighton, the défend- 
ant was entirely justified in believing that in demanding payment Creigh- 
ton was acting in behalf of Kent. 

In the letter already cited of April 8, 1885, Kent had written Creigh- 
ton to "notify ail parties whose mortgages became due May Ist next, 
théy mnst be ready in time or the mortgages wiU be foreclosed," and 
the notice sent by Creighton to Congdon was only carrying out the ex- 
press instructions given by Kent. In the same letter Kent instructs 
Creighton to forward ail sums as soon as coUected, and not to wait uhtil 
ail should be collected. It is clear, therefore, that Kent expected Creigh- 
ton to receive payment on his behalf of the sums due, and ît was for the 
purpose of having the payments made to him that Kent dirocted Creigh- 
ton to notify aJl, whose debts matured on May Ist, that they must pay- 
promptly. Congdon's debt matured at that date, and in making pay- 
ment to Creighton he did just what Kent expected and wished him to do. 
If, according to the contention of complainants, it should now be held 
that Congdon made the payment to Creighton at his péril, because the 
Dond was, by its terms, payable at Westfield, New York, or for the rea- 
, son that Creighton had not possession of the bond and mortgage,' this 
would be a fraud upon the défendant, for the reason that he was induced 
to make payments to Creighton by the conduct of the creditor. Having 
in fact authotized Creighton to make collections on thèse daims, and 
having, by the mode of conducting the business, authorized the defend- 
a.nt to bôHeve that the condition in the bond , that payment was tO be 
made at the office of the brokers in Westfield; New York, was waived, 
and that he(Kent) recognized payments made to Creighton as properly 
Made, and having in fact expressly directed Creighton to make demand 
for payment of the debt due from Congdon, with others, maturing May 
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1, 1885, he cannot be permitted to claim that payments made to CreigK- 
ton were unauthorized, and therefore at the risk of the debtor. 

The évidence sustains the plea of payaient, and consequently the bill 
must be dismissed at cost of complainants; 



Beighton Manuf'g Co. u. Reading Fibe Ins. Co. 
{Circuit Court, JV. D. Minois. July 25, 1887.) 

1. Insubancb — Conditions — Incrbase of Risk. 

A policy of insurance contained a clause that if tte risk was încreased with 
the knowledge of insured, and wîthout notice to the Company, thé policy 
should be void. A manufacturin^ company stopped work f or a few days, 
cottoil being high, andi repaired its machinery meantime, wkereby no use 
could be made of a steam-pump and hose, connected with the engine, in case 
of flre. The policy permitted stoppage for repairs. Held, that there was no 
increase of risk by thig temporary stoppage. 

2. Same— Conditions— Vacant and Unoccupibd Peemises. 

A policy of insurance provided that if thé building insured became vacant 
and unoccupied, without the knowledge and consent of the company, the pol- 
icy should be void. Défendant, a manufacturing company, temporarily 
Btopped wbrk, and repaired its machinery, the night and day watchmën were 
on duty, and the employés were at and about the factory from its closing un- 
til it burned. Held, that the building was in no sensé vacant and unoccupied. 

At Law. Suit to reco ver on a fîre insurance policy. ^ 
The Brighton Manufacturing Company, plaintifi', sued the Reading 
Fire Insurance Company for loss by fire. 
E. W. RusseU, for plaintiff. 
Gary, Gody & Oary and FrecVk UUman, for défendant. 

Blodgett, J. This is a suit upon a policy issued by the défendant 
company, insuring the cotton manufactory and the machines therein 
owned by the plaintiff, situate in the south-western portion of the city 
of Chicago, for the sum of $1,500, from the twenty-third day of Febru- 
ary, 1885, to the twenty-third day of February, 1886. The factory 
and machinery covered by the policy were destroyed by fire on the six- 
teenth day of July, 1885, and the loss was substantially total. The facts 
in the case as they appear from the proof are briefly thèse: The plaintiff 
was the ownerof the factory and machinery in question, and in possession 
and operating the same, up tothe first of May, 1885, when thesame was 
leased to W. S. Baker and Thomas Kelley, for the term of one year from 
that date. Kelley and Baker entered into possession, and the leasing of 
the factory to them was duly assented to by the défendant. Baker and 
Kelley operated the factory up to the eighth of July, when they stopped 
manufacturing, and discharged the most of the employés. Tbe engi- 
neer, firemen, and the employés operating the spinning and batting ma- 
chinery, were discharged. A portion of the employés connected with the 
dyeing-house, and some employés connected with the packing-room, were 
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retained for the purpose of fitting for market the manufactured goods. 
The cause of suspending the manufactory seema to hâve been twofold. 
The grade of cotton required for the manufacture of the goods in which 
the factory was chiefly employed was hard to obtain just at tbat time at 
such priées as would enable them to manufacture at a profit, and the 
machinery needed repairing and overhauling for the ensuing year's work. 
The employés were notified that their services Would be dispensed with 
for the time being, but that the factory would soon start up, and that 
they would hâve notice when they were wanted again. Arrangements 
were made to make the necessary repairs to the machinery and build- 
ings; and the work of preparing for market thé manufactured goods 
went on under a sufficient corps of employés, so that the most of the 
goods were ready for market on July 16th. By a stipulation between 
the parties, the amount which the plaintifif would be entitled to recover 
upon the policy has been agreed upon and adjusted between them, sub 
ject to any défense which the défendant may bave against their liability 
upon the policy under the facts in the case, The policy contains this 
dause: 

"If, during the existence of thIs policy, or any renew&l thereof , the risk 
sh&ll be increased by any means wbatever with theknowledge of the insured, 
andheshall neglect tp notify the company thereof, and hâve the same in- 
dorsed hereon, paying therefpr such additional premium as shall be demanded, 
* * * or allqw the building hereln iijsured to become vacant and unoc- 
cupied without notice to and consent of the company, tben, and in every such 
case, this policy shall be null and void. " 

The policy also contains this clause in the written portion thereof: 

"Other Insurance permitted without notice, and permission granted to set 
up and operate machinery, and make such repairs and altérations as may be 
necessary to keep the premises in good order during the term of this policy 
without préjudice thereto." 

The défenses set up are: (1) That the risk was increased with the 
knowledge of the assured, of wlaich no notice was given to the défend- 
ant, and no indorsement thereon made on the policy; (2) that plaintifif 
aUowed the premises to become vacant and unoccupied, without notice 
to and consent of the défendant. 

The only fact upon which the défense of inerease of risk is based is 
the stoppage of the manufactory, whereby, as it is claimed, the engine 
not being, in opération, no use could be made of the steam-pump and 
hose which were in the factory for the purpose of extinguishing fires; 
while it is claimed by défendant that, if the engine Jiad been in opéra- 
tion, itis possible that the ère might hâve been extinguished. The tes- 
timony as to whether the stopping of the manufactory increased the risk 
is conflicting. Undoubtedly it is a question of fact to be determined by 
the court in place of a jury whether the stoppage of the factory increased 
the risk or not. I do not think that, in the light of the proof in this 
case, the mère stoppage of the machinery can be held to hâve increased 
the risk; but, even if itdid, there wâs no covenànt or undertaking on 
the part of the assured that thèse devices for the purpose of extinguiah- 
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ing fire should be kept or maintainçd in tke factory , and the assured un- 
doubtçdly had the right to remoye them if it saw fit. In other words, 
there waa no obligation on the part of the assured to keep this force-pump 
and; hose in the factory for the purpose of protecting the property against 
fire. That the machinery was to stand stillpart ,of the time was un- 
doubtedly in the contemplation of the, parties at the time of the issue of 
tbis, polioy,. . The polioy gpecially permits the stoppage for repairs and 
alter9,tions; and it was always stopped over night wd Sundays, when it 
woujd be in ail respects as much exposed to fire as itwas during the 
eight days that intervened between the time the machinery was stopped 
and Ûie time of the ûi&, I am, therefore, clearly of opinion that there 
was no increasô of risk by stopping manufacturing by the; lessees, as the 
stoppagewas only temporary, and for apurpose permitted by the policy. 
Tbe merç fact that the then priée of cotton famishedapother motive for 
stoppingrmt that time does not defeat this right to stopàndstiU retain the 
poli<yy in force, 

A» tft tJïe secondi def$nse, that the promises were allowed to beeome 
vacant and unoccupied, I do not think that in any sensé this clause can 
be.sai^ to hâve been violated by the plaintiS". Thq p^çmise? were in 
^«hajige of the usual âuperintendent of the company; the, night and day 
wat<^men were on duty ail the time the machinery lay; still; employés 
weré at the factory and about it ail the time ftom theeighthday of July, 
when the wOrk was suspended, until the building Tvasbùlïied; and in no 
àense d(iei3 it seëm tô nie that thé prerûises caû bè sajd ip ha;vè bèen va,- 
cant and unoccupied. It is true they were hôf as denseïy occupied by 
employés! in the working hours of thèse eight days as they, were during 
those heurs when the factory was runningi but, still the^e were enough 
people about to retait possession, and keep watch against intrusion, and 
togîve notice, if a fire should break out or othei? Sahger arise to the 
property involving the risks under the policy. 

;;Iam, therefore, of, opinion that the défense is not fiustaiued by the 
proof J and the issUe is found for the plaintifif, with -damages according 
to the adjustraent, and interest from the time the loes became payable. 



Bkighton Manup'g Co. v. Fire Ass'n op PHitADÉiPHiA. 

{Circuit Ooùrt, A. JD. Mnois. July 25, 1887.) 

iNSTmÀNCB— Oonditions^Incebase of Risk. 

A policy of iùsurance Contained a clause that if the risk was increased with 
the Knowledge of insured, and without notice to the company, t}ie policy 
should be void. A manufacturing company stopped work f or a few days, cot- 
tôii belng" hign', and répàired its machinery meantime, whereby no use could 
be màda of a steam-pump and hose connected with the engine, in case of fire. 
The policy permitted stoppage, for repairs. Jleld, that there was no increase 
of rl&kby this temporary stoppage; îoïlovr'mg Brigàton Mantifg Oo. -v.Redd- 
ii^ ffirt Int. Oo..antf, 23i. 
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2. Samé— CoNDmoiîs--'V'ÀcAS'f 'A^JSD TTiïocctjpiBD Premisbs. ' 

Apolicy ofànsnrancepi-ovided that if the building inaured became vacant 
aijdi unoccupied without the knowledge and consent of, the company the policy 
should be vdid. Défendant, a manufacturing company, temporarily stopped 
work, and repaired its machlnery ; the night and day watchmen were on dut? 
and the employés were at and about the factory from its closing until il 
burned. Meld, that the building was in no sensé vacant and unoccupied; fol- 
lowing Brighton Manufg Co. v. Beading Fire 1ns. Oo., anie, 333. 

3. Same — Conditions — Cessation of Business. 

A manufacturing compàny which closes temporarily and repairs its ma- 
chinery, and is burned down in eiçht days, cannot be said to hâve ceased 
operating so as.tOjavoid a policy of insurance. 

At Law. Suit to recover on policy of insurance. 
The Brighton Manufacturing Company sued the Fire Association of 
Philadelphia, to reCover for a loss by fire. 
E. W. Ruaséll, iox ylamûiï. 
Oary, Oody & Gary and Freâ}h ïMman, for défendant. 

Blodgett, J. This is a suit upon a policy by the défendant upon the 
same property as that covered by the policy in the preceding case; aùd 
the facts in the cases are essentially the same. The défenses set up are: 
(1) That the risk was increased by a change in the occupation of the 
building, with the knowledge of the assured; (2) that the building was 
allowed by the plaintifF to become vacant and unoccupied; (3) that, be- 
ing a manufacturing establishment, it ceased to be operated. 

I hâve suflBciently considered the first two objections in the former 
case; and will only say in regard to the third and last, that I do not 
think, under the facts in this case, the factory can be said not to bave 
been operated during the time manufacturing was suspended for eight 
days preceding the fire; but, if I am wrong in my view as to the mean- 
ing and force of the term "ceased to be operated," the plaintilFs certainly 
had the right to stop temporarily for repairs. There will therefore be a 
finding for the plaintiff. 



Brighton Makdf'g Co. v. Reliance Ins. Co. 
(Ciréttt Courti N. D. IlUnols. July 25, 1887.) 

At Law. Stiit to recover on a policy of insurance. 

Action by the Brighton Manufacturing Company against the Reliance In- 
surance Company on a policy of insurance. 
E. W. Sussell, for plaintiff. 
Qary, Cody & &ary ani Fred'k Ullman, for defendani. 

Blodgett, J. The facts in this, case are the same as in the preceding case; 
and the défenses set ujp that the risk was increasècl Svith the knowledge pf 
the assured, of which nb notice' Was given to the défendant; that the aàsured 
allowed the building to bèoome vaCant and unoccupied,- without notice to the 
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défendant; and that, being a manufacturing establishment, ît ceased to be 
operated without the consent of the défendant. I hâve already passed upon 
thesé défenses in the preceding case, and therefore the flnding will be for the 
plaintiff. 



Brighton Manuf'g Co. «. I'irb Ins. C6. of Pbnnsylvania. 

(OtroMit Ccywrt, N. D. IllimMs. July 85, 1887.) 

At Law. Suit to recover on a flre insurance policy. 

Action by the Brighton Manufacturing Company against the Fire Insurance 
Company of the state of Pennsylvania on a policy of insurance. 
JE. W. lîussell, for plaintifï. 
Qary, Cody & Qary and Fred'lt JJllman, for défendant. 

Blodgett, J, The facts in this case are the same as in the preceding case; 
and the only défense set up is the inçre'ase of risk by the stoppage of manu- 
facturing, I hâve already passed upon this défense, and the flnding will there- 
fore be for the plaintiff 



Western Land & Cattle Co. v. Hall. 
{Oircitit Court, W. D. Misiouri. January 7, 1888.) 

1. Teovek AND Conversion— Retubii of Goods Convbeted— Epfect to Ëab 

Action. 

The subséquent recovery DP return of property wrongfully taken does not 
extinguish the right of action for the original wrongful taking; it only goes 
to the mitigation of whatever damages might otherwise be recovered, and 
demurrer on that ground will not lie. 

2. Samb— Damages— Dbpbboiation in Value— Expenses of Ebcovbbt. 

It was shown that between the tlme of the wrongful taking of certain cattle 
and their return, they had depreciated in value in the sum of $3,000; and fur- 
ther that plaintifl wâs compelled topay billa, being necessary expenses in re- 
covering the same, aggregatinç $3,500. Helâ, both thèse items were proper 
éléments in the measure of plamtiff's damages. 

At Law. Action in trover. 

This was an action in trover by plaintiff, the Western Land & Cattle 
Company, against Simeon F. Hall, for the conversion of certain cattle. 
The déclaration averred in substance that plaintiff was the owner of a 
herd of cattle valued at $15,000, and that, on or about December 27, 
1884, the défendant wrongfully took and carried away 300 head thereof, 
wilh intent to couvert the same to his own use. There was no prayer 
for the recovery of the market value of the property, but the déclaration 
stated that plaintiff, in recovering and attempting to recover the cattle, 
was compelled to pay freight, feeding, and other charges thereon to the 
amount of $2,000; that it had been compelled to pay traveling and other 
expenses of its officers in the sum of $500; that it had been compelled 
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to employ légal counsel in and about the réclamation of said cattle, and 
to carry on suits in that behalf, at an expense of $600,' that the cattle so 
taken when recovered had become depréciated in value by reason of such 
unlawful taking in the amount of $8,000. For ail such damages a 
judgment was asked in the sum of $6,000. There was a demurrer on 
the gênerai ground that the déclaration did not state facts entitling plain- 
tiff to recover. 

Frank Titus, for plaintiff. 

Warner <fc Dean, for défendant. 

Thayer, J., {afier atating the facts as above.") The demurrer being gên- 
erai, I am not specially advised of the objections to the pétition intended 
to be urged, but I assume that the demurrer was designed to question 
the plàintifif's right to recover such damages as are claimed in the péti- 
tion. The complaint shows, however, that the défendant wrongfuUy 
and ulawfùlly took and carried away certain cattle belonging to the plain- 
tifif with intent to convert them to bis own use., Inferentially the com- 
plaint also shows that the plaintiff ultimately recovered the cattle; such 
recovery of thèproperty does not operate, however, to extinguish the right 
of action for the original unlawful taking. At most the retum of the prop- 
erty merely mitigates the damages that would otherwise be recoverable, 
so that, in any event, plaintiff bas a right of action if for nothingmore 
than nominal damages, and a gênerai demurrer will not lie, but mustbe 
overruled. Sparks v. Purdy, 11 Mo. 220; Ewing v. Blount, 20 Ala. 694. 
I would not be understood as intimating by the last remark that, accord- 
ing to the allégations of this pétition, the plaintiff can only recover nom- 
inal damages; on the contrary, I think the pétition shows thatitis enti- 
tled to substantial damages, if theproof supports the averments. When 
property has been unlawfuUy converted, but has been regained by the 
trueowner, the measure of damage bas in some cases been held to be 
the market value of the same at the time of conversion, less the market 
value thereof at the time of the retum. Liicas v. TrumbuU, 15 Gray, 
306; Ewing v. Blomit, 20 Ala. 694; Rank v. Eank, 5 Pa. St. 211. The 
pétition in this case shows that between the time of the taking and r&- 
turn of the cattle in question they depréciated in value in the sum of 
$3,000. This item would seem to be a proper élément of damage. 
Furthermore, the rule is that a person whose property bas been con- 
verted, and is afterwards regained, is entitled tp. recover for. time neoes- 
sarily spent, and other reasonable outlays incurred, in recovering it. 
Vide Bank v. LeaviU, 17 Pick. 1 ; Ewing v. Blount, supra; McDonald v. 
Nmih, 47 Barb. 580; Kemev. Dilke, 4 Exch. 388; Hurlburtv.Green, 41 
Vt. 490; Baldmnv. Porter, 12 Coim. 473. Now, in the présent case the 
pétition shows that plaintiff, for the purpose of regaining its cattle after 
they had been wrongfuUy taken, was compelled to pay bills for freight 
and feeding of the cattle, also certain traveling eixpenses of its officers, 
said to amount in the aggregate to $2,500. Thèse expenses lessened 
the value of the cattle when recovered; they aocordingly form one of 
the éléments to be considered in estimating the actual loss occasioned 
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by thé conversion; for, .afier ail, in this elàsa of cases it is thé actual loss 
ih&t is recoverablë. The wrong-doer is to be charged, in thé first instance, 
with the property when, ■and where converted; frorn that should be de- 
ducted the value of the property regained,; less such reasonable expenses 
as were incurred in recovéring it. 

XJppn the whole I hâve no doubt that the démarrer is without jiierit, 
and I accordingly overrule it. 



Wabash, St. L. & P. Ry. Co. r. Centeal Trust Co. or New York, 

(Shoïit, Intervenor.) 

{(Mreuît Court, B. D. Mimouri. S. D. Decomtter 88, 1887., 

JtJDOMBHT— EfFBCT OiF^RKS IlTTBR AlIOS AcTAi 

On pétition of inlerrention for the allowance of an equitalile lien npon 

Eroperty In the bands of receivers, prior iij right to claims of mortgage bond- 
olders, petitioner oflered no testimon^ save a judgment obtained by consent 
in a State court agàinst the' mortgagor bnly, on the sàme daim which f ormed 
the basisof the intervention. SeW,, that as the receiTers were not parties to 
the proceeding in the state court the judgment was not admissible in évidence 
as a^ainst them, in so far as they represented mortgage bondhôldërs, and 
that it was insufflcient proof to establish a Hen against the mortgaged prop- 
erty superior in right to the claims of mortgage bondholders ; 

On Exception to Master^s 'Report, 
Jas. Dixon, for intervenor. 
Priest <fc GVwer, for receivers. 

Thayeb, J., (prally.') The master's report on the intervening pétition 
of James Short has been excepted to by the intervenor, chiefly on the 
ground that the master erred in admitting certain testimony. This daim 
was once before filed in this court, with a view of havihg the same al- 
lowed as an équitable charge or lien upon property lately in possession 
of the receivers, Messrs. Humphreys and Tutt, and a hearing was had on 
the same before the master. After an an adverse report on the claim 
had been lodged in the clerk's office, but before any action thereon had 
been taken hy the court, the intervenor was permitted to dismiss his pé- 
tition without préjudice. Thereupon the intervenor brought suit on the 
daim against the Wabash, St. Louis & Pacifié Railroad, in the stàte cir- 
cuit court, and by consent of parties a judgment in the sum of $8,000 
appears tohave been entered thereon in favor of the intervenor, and 
against the railway company, in FebrUary last. : As the receivers of tins 
court were not made parties to the suit, arid: as the sole purpose of that 
suit appears to bave. been to obtain an ordinary judgment against the 
raUway company alone, no leave was askçd of this court to prosecute the 
action in thè state court. In June last, after judgment was obtained in 
the state courti à second intervening pétition was filed in this court, the 
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object of the intervenôr being, as before, to hâve Ms claim allowed as an 
équitable lieii Upon property in possession of the receivers prior in right 
to the claims of ïnortgage bondholders. On the hearing of the last inter- 
vening pétition, the master admitted in évidence in favor of the receivers 
the record made on the trial before him of the first intervening daim, in- 
cluding thè évidence heard on the trial of that claim. The admission of 
such testimony constitutes the chief exception to the master's report; in 
fact, it is the only exception. 

I hâve not thought it necessary to détermine whether the master prop- 
erly admitted the testimony in question, as, according to the view I 
hâve taken of the case, the intervenôr himself failed to produce any lé- 
gal testimony as agàinst the receivers entitling him to hâve the claim . 
Allowed as an équitable lien upon property lately in their possession. 
No testimony was offered by the intervenôr, save the record and judg- 
ment of the suit in the state court above referred to, coupled with an 
«.dmission by the receivéts' counsel that that suit was based upon the 
Bame cause of action wbich is embraced in the last intervening pétition. 
As the railway company is a défendant in the présent proceeding, as well 
as the receivers, the record of the suit in the state court was no doubt 
.admissible as against the railway company, but in my judgment it was 
not admissible againgt the receivers in their capàcity as représentatives 
pf the mortgage bondholders. As against the mortgage bondholders, 
(who are represented by thé the réceiVers in thé défense of ail Suits of 
this charactef to fix liens on the mort;gaged property,) the judgment of 
the staite court was not adinissible tô èstablish that the railway company 
was indebtéd to the intervenôr, and certainly not to èstablish that the 
indebtedness was an équitable chargé on the mortgaged property supe- 
rior indignity to the mortgage debt. ^ This conclusion is based on the 
fact that the receivers were not niade parties to the suit in the state court, 
iior was any one made a party to that suit who represented the mortgage 
bondholdëirSi or who stood in privity with them, in such manner that 
the judgment can bind them with respect to any question tberein adju- 
diçated. If the intervenôr, for any reason, considered it désirable to 
liquidate his demand in the state court with a viewof making thejudg- 
Tnent there obtained the basis of a future claim against the mortgaged 
property in the custody of this court, then his action was hostile to the 
intereists of the^mortgage bondholders; and, according to the plainest prin- 
-ciples, the receivers, as représentatives of the mortgage bondholders, 
should hâve beenmade parties to the proceeding in the state court, and 
leave to that effeot should hâve beén obtained . As they were not made 
parties to that suit, and as no leave was asked to make them parties, and 
as they toôk no part in that proceeding, the judgment obtained bas no 
probative force as against the mortgage bondholders. As to them the 
proceeding in the state court was res inter cdios acta. In this view of 
the case, it makes no différence whether the action of the msfâter in ad- 
mitting the record made on the first intervening pétition was justifiable 
-or otherwise. The intervenôr made np case entitling him to an equita- 
•ble lien on the ïnortgaged property, whether the évidence in question 
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was admitted or excluded. The action of the master în awarding a gén- 
éral unseèured allowance against the railway company on the strength of 
the judgment the intervenor had obtained by consent against it in the 
state court was ail that the intervenor under the circumstances was en- 
titled to. 
The exceptions are overruled, and the report of the master confirmed. 



City Bank ov Boone v. Mershon et al. 

Wircuit Court, 8. D. loioa, G. D. December 12, 1887.) 

Tbiajv^Verdict— Amotott CF. 

In a suit to detern}ine the amount of defendant's indebtedness, tho jury 
fonnd $1,175.07 due plaintifE. On motion for new trial, the accoùnt being 
coinplicated, the court ordered a référence, whën the flnding, aftermàking 
certain allowances, was $1;083.86, without interest. Seld, that effectuai jus- 
tice, was obtained by the yerdict. , 

Motion for New Trial. 

City Bank of Boone, plaîntiff, sued S. Ii. Mershon and Bancroft, de- 
fendants, to recover an overpayment alleged to hâve been made by the 
plaintiff in settling the accounts of the Boone Steel Barb-Wire Company, 
of whicb both were creditors, and the plaintiff trustée. Verdict for the 
plaintiff for $1,175.07, and motion for new trial by défendants. 

E. L, Green and W, S. Clari:, for plaintiff. 

Charles A. Clark, for défendants. 

Shiras, J. The Boone Steel Barb-Wire Company, being indebted 
to the City Bank of Boone, and the firm of Mershon & Bancroft, of 
Chicago, executed to the former a chattel mortgage, and to the latter 

. bills of sale of certain personal property. The three parties finally en- 
tered into a written agreement, whereby the bank waived ail claim to 

ipriority of lien on 140 tons of barbed wire then at the factory of the 
wire company at Boone, consenting to act as trustée in the premises. 
The proceeds of sale were to be credited on the indebtedness due Mer- 
shon & Bancroft, estimated to be $8,500, until paid in fuU. Subse- 

'' quently the bank made an arrangement with Mershon & Bancroft to Tjn- 
dertake the sale of the wire, or a portion of it. The case was tried at the 
May term, 1887, the main issue being as to the amounts received by Mer- 
shon & Bancroft, and thé amount of their indebtedness. The jury re- 
tumed a verdict for plaintiff for $1,175.07, thus fixing this as the sum 
which the défendants had received overand above the amounts due them, 
and which amount they were bound to aceount to plaintiff for. The de- 
fendants moved for a new trial, and on aceount of the complicated nat- 
ure of the dealings between the parties, and the necessity for an exami- 
nation of the books of défendants, the court ordered a référence of cer- 
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tain named questions to the Honorable John Mitchell, before whom the 
parties were beard at length, a large amount of évidence being intro- 
duced. The référée files bis report, in wbich he findsthat there was left 
in the iiands of Mershon & Bancroft the sum of $1,441.96, for wbich 
tbey are liable; subject, however, to a possible claim on behalf of Mer- 
shon & Bancroft for $378.10, wbich sum is due them from the barbed- 
wire Company, for losses sustained on wire of spécial sizes ordered by the 
wire Company, and which Mershon & Bancroft had contracted for, and 
were obliged to take from the manufacturera. This sum is justly due de- 
fendants from the wire company, but it is denied that it can be deducted 
from the baliaoce in hands of Mershon & Bancroft as against the City 
Bank of Boone. Giving the défendants the benefit of the sum claimed, 
and deducting it from the balance of $1,441.96 which the référée finds 
was the balance left in hands of Mershon & Bancroft, and there would 
be left the sum of $1,063.86, which, with interest added, would not 
vary greatly from the amount of the verdict; and hence défendants fail 
to show that the verdict is substantially erroneous. The plaintifif does 
not move for a new trial, and hence none can be granted, unless it be 
shown that error prejudical to the défendant has been committed. 

Counsel for both parties claim that there is error or mistake in the 
amount of the verdict, but totally disagree as to the resuit thereof. I 
shall not attempt to discuss the questions presented in argument, attack- 
ing the correctness of the findings of the référée. I am satisfied the ver- 
dict was fairly rendered, and effectuâtes justice between the parties, even 
though the amount thereof might be somewhat lessened or increased on 
another trial. 

Motion for new trial is overruled, and judgment ordered on verdict. 



NoRDLiNGEB etol. V. RoBERTSON, Collector. 

(Oireuit Gourt, 8. B. New York. January 26, 1887.) 

CuBTOMS Dtjtibs— What Subjkct to— "Skhd"— MiLiiET FOH Food. 

Millet seed, not in Its natural state, but peeled, havlng the outer huU re- 
moved, and which will not germinate, used for making soup, and also forbird 
food, found by the jury not to be a "seed" within the meaning of the tariff 
act. 

Action to Recover back Customs Dnties. 

The plaintiffs imported 200 packs of millet seed by the steamer Mo- 
ravia, December 29, 1884, upon which the défendant, Robertson, col- 
lector of customs at the port of New York, levied a duty of 20 per cent, 
ad valorem,, under section 2513, Heyl, Imp. D. 837, as an article manu- 
factured in whole or in part, not enumerated or provided for. The plain- 
tiff protested against this exaction, claiming the merchandise to be free 
under section 2603, Heyl, Imp. D. 760, within the clause, "Seedsof ail 
v,33f no.4— 16 
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kînds, except médicinal seeds, not specially enumerated or provided for 
in this act." The merchandise waa shown to be millet seed, hulled, used 
for bird food, and for oooking, and eating in aoups. It was not in its 
naturel state, and, upon trial in a germinator, would notsprout Or grow. 

Stq)hen G. Ctorfce, for plaintiËFs. ■ 

Stephen A. Walker, U. S. Atty., and Henry Q. PlaM, Asst. U. S. Atty., 
for défendant. 

Shipman, J. , (charging jvry.') The question is whetber this article is 
a seed. The plaintiffs tnust satisfy you by a fair prépondérance of proof 
that it is a seed. It bas the appearance and name of a seed. It is tes- 
tified, and it is probably true, that it is not in the natural state; that it 
wçuld not.grûw if planted; that the germ is destroyed: and that it is 
uSed for soups and for food for birds. What has been done to it is not 
shown by any testimonyj what process bas been applied to it is not 
stated. It is for you to say whether it bas been changed from the con- 
dition of a seed to something else. i; 

Yerdict for défendant. 



Lelab V. Habtranét, Collector.* 
(Oireuii Court, SLD. Penmyhania. Octobér 3, 1887.) 



CusTQMS DuTiES— Qingeb-Alk BoTerLBS, ; 

Bottles containing ginger-ale are not liable to any duty under the act of 
March 8, 1883. 

Action to Recover back Customs Duties. 

On the trial the folio wing facts were proved: Plaîntiff imported on 
October 1, 1888, 250 dozen bottles of ginger-ale. The invoice contained 
— Mrst, an item of 250 dozen finest ginger-ale at a specified value; and, 
second, 250 dozen bottles at a specified value. The appraiser drew a red 
ink Une embracing both items, and opposite this line wrote: "Ginger- 
ale, 20%." The coUector thereupon exacted a duty of 20 per tient, upon 
ihe aggregate value of, both aie and bottles. Due protest and appeal 
we?e made against the exaction of so much of this duty as was imposed 
upon the value of the bottles. 

Frank P. Prichard, for plaintiff. 

The act of March 3, 1883, contains the following clause: "Ginger-ale or 
ginger-beer twenty per centum ad valorem, but no separate or additional 
duty shall be collected on bottles or jugs containing the same." This clearly 
exempts the bottles from any duty as bottles, and if they beconsidered as coy- 
eripgs of the goods they are also exerapt by the provisions of the same act 
that the value of the usual and necessary coverings shall not be estlmated in 
ascertaiiùng dutiable value. 

' Keported by O. Berkeley Taylor, Esq., of the Fhiladelpbia bar. 
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To the contention of the government that the use of the WQrds "separate 
or addition»]" imply that the bottles are subject to duty as part of their con- 
tents there are two answers: First, a tax cannot be imposed by négative 
words, and a provision that no separate duty shall be imposed is no vparrant 
for imposing a duty as part of the ginger-ale; and, second, the wordg "sep- 
arate and additiohal" had been used in previous statutes to designate the duty 
imposed on bottles and were used in the présent act simply to identify the 
duty whieh was removed. 

John K. Vàlentine, U. S. Atty., for défendant. 

The use of the words "separate or additional" imply that there is a duty on 
the bottles not separate or additional, viz.. a duty as part of the imported ar- 
ticle which is a bottle of ginger-ale. Bottled ginger-ale dérives its chief value 
from its bottled condition. It is the duty of the appraiser therefore to ap- 
praiseits valuoin a bottled condition, and this is the meaning of the appraise- 
ment made by him. 

McKennas, J., (ehargîngjury.') This suit is brought to recover duties 
exacted by thé coÛector and paid by the plaintiflfe upon 250 dozen of 
bottles cont^ning ginger-ale. The ginger-ale was assessed and the duty 
exacted also on the bottles. Under the vie w of the law taken by the 
court, the duty was illegally exacted. The collecter had no authority 
to require the importer to pay it. The importer, however, was bound 
to pay it, and having paid it, the only recourse he can bave is to sue to 
recover it back. He has done so; and this suit is for the recovery of 
the duty on 250 dozen of bottles containing ginger-ale, which, as I hâve 
already said, was illegally exacted by the collector, and this amount the 
plaintiff is entitled to recover. Your verdict wiU, therefore, be for the 
plaintiff for the amount of daim. 

Verdict for plaintiff. 



MoBBis V. Cadwalader, Collector.* 
{(Xreuit Court, B. D. Penndyhania, October 8, 1887.) 

1. C08TOM8 Ddties— Packing Charobb— Appbaibembnt of Goods pbb se. 

Since tl^e act of March 3, 1888, duties can be exacted by the collector only 
upon an appraisement of the market value of the goods per se. 

2. Samb— Appbaisement— DiSALLowANCB op Charges. 

Where on the invoice the gross Value of the goods is Btated, and a déduc- 
tion made of spécifie packing charges, and the net amount is then carried out 
as the market value of the goods per »e, an appraisement which simply disal- 
lows the charges, or adds them again to make dutiahle value, or states that 
thcy are to be added to inake market value, is not an appraisement of the 
. goods per se, but an addition of charges, and does not justify the collector in 
ezacting duty on the value of the goods increased by the amount of such 
charges. 

Action to Recover back Cûstoms Duties. 

'BeportedbyC. Berkeley Taylor, Esq., of t&e F1uladelt>Ual>sr. 
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The folio wîiig facts were proved on tlie trial: 

The invoices were ail alike in form, Each consisted of a number o£ Itemg 
of goods. At the foot of each itenj. there was written "Deduct cost of rolling 
boards, making up, paper, ticketing, etc., at 2d. per pièce, included in above 
price." This cost was then carried out and. deducted from the price of the 
goods, and the net balance carried ont as the in voice value of the goods per se. 
At the fbot of the invoice was an itemized statement of non-dutiable charges, 
including both those above deducted and additional chargesi not included in 
the price of the goods. 

Upon the flrst invoice the appraiser wrote over each item of charges de- 
ducted the Word "Disailowed.", Over the itemized statement of the charges 
at the foot of the invoice and immediately alongside of the items which 
had been included in the previous déductions he wrote the words, "Add to 
make market value." The collector . then exacted the duty upon the whole 
price of the goods, including the charges deducted. 

Upon the second invoice the appraiser did not write the word "disailowed" 
over the déductions, but a,t the foot of the last item in the invoice wrote the 
words, "Allow for rolling, making ùp, etc., 4d. per pièce only, £1 Ï4s. 8d., 
add to make dutiable value, £8 ÏSs. 4d." This last item of £8 13s. 4d. was 
the différence between the charges deducted on the invoice and the £1 14s. 8d. 
allô wed by the appraiser. The eoUedtor exacted duty on the value of the goods, 
^er se as stated in the invoice, plus the £8 13s. 4d, 

Upon the third invoice the appraiser wrote over each item.of déduction the 
words, "AUow only lOd. per pièce for thèse charges," and wrote nothing at 
the foot of the invoice. The collector exacted duty on the value of the goods 
per se, as stated in the invoice, plus the différence between the charges there 
deducted and the lOd. per pièce allowed by the appraiser. 

Frank P. Pricfiard, for plaintiff. , 

Since theact of March 3, 1883, the appraiser bas nothing tp do with chargea. 
His duty is to appraise the market value of the goods per se. The disallow- 
ance or addition of charges does not amount to such an appraisement, but in- 
dicates only thatthe appraiser is of opinion that the charges should be included 
in the value on which duty is exacted. Arthur v. Qoddard, 96 U. S. 145; 
Oherteuffer v. Robertson, 116 U. S. 499, 6 Sup. Ct. Eep. 462. The duty can 
only be imposed upon a clear and positive appraisemnent, and not a doubtf ul 
or inferential one. In doubtful cases the décision should be in favor of the 
importer. Hartranft v. Weigmann, 121 U. S. 609, 7 Sup. Ct. Eep. 1240. 

John K. Fatoine, U. S. Atty., for défendant. 

The appraiser's return that the charges should be added to make market 
value aiiiounts to an appraisement by him of the market value of the goods 
perse. In Oherteuffer v. Robertson the return was, "Add to make market 
value in marketahle condition," showing that the appraiser meant soinëthing 
more than the market value of the goods per se. In this case there were no 
such words. 

McKennan, J. , (chargîng jury.) There are three invoices in this case 
upon which duties were exacted by the collector, and paid by the im- 
porter; and the question is whether the duties so paid were authorîzed 
by law. 

It appears to the court, as to one of the invoices, that the charges con- 
nected with the préparation of the goods for market were added by the 
appraiser to the invoice price of the goods, and that the whole, accord- 
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ing to this, constituted the market value of thèse goods. In view of the 
opinion expressed by the suprême court, it is clear that the duties 
charged on the goods in this invoice were excessive by the amount of 
the charges which were added to the market value of the goods; so that 
as to that excess, the duties exacted were clearly wrong. 

As to the second invoice, the charges were added to the value of the 
goods in order to ascertain, as the appraiser says, the diitiable value of 
the goods. This, also, in the judgment of the court, is wrong. The 
collector was bound to take simply the finding of the appraiser as to the 
market value of the goods per se, that is, exclusive of the charges which 
were added. So that in that case the duties exacted upon the charges 
were unlawfully exacted by the collector, and the plàintifF is entitled to 
recover them. 

Then, as to the third invoice. The charges were added in pursuance 
of a note made by the appraiser in this case, "add to make market value." 
Whatever might be the view entertained by the court, or the construc- 
tion given by the court to thèse words, aside from the décisions of the 
suprême court, we regard the case of Oberteuffer v. Robertson, 116 U. S. 
499, 6 Sup. et. Rep. 462, as ruling the présent case. We regard that 
case as substantially in its facts similar to the one now before the court. 
As we understand that case, there the appraiser added to the value of 
the goods per se the charges, in order to make "the market value in mar- 
ketable condition." . We cannot see that the words used by the ap- 
praiser there make that case différent from the one before us. In this 
case the note of the appraiser is, "add to make market value." So that 
in both cases the addition of the chargés to the invoiced value was made 
by the appraiser in order to ascertain the dutiable value; and bound, as 
we are, by the décision of the suprême court of the United States, we 
must hold that in this case the import of this paper is that the charges 
are added to the value of the goods per se, in order to ascertain what they 
regard as the dutiable value of the goods. The plaintifF is therefore en- 
titled to recover the duties charged by the collector upon thèse charges, 
which were added by the appraiser, and by the collector when he ex- 
acted the duties. 

In the first place, then, as to the first importation or invoice referred 
to, the plaintiff is clearly entitled to recOver the duty charged upon the 
charges added by the appraiser to the value of the goods. So, in the 
second case, where the addition was made by him in order to ascertain 
what he called the dutiable value; and likewise also in the last case, ud- 
der authority of the case referred to, the plaintiff is entitled to recover 
the duties charged and paid upon the charges which were added to the 
market value of the goods to ascertain the market value. You will there- 
fore find in favor of the plaintiff for the amount of duties paid for thèse 
three excessive charges made by the appraiser and by the collector in aa- 
certaining the amount. 

Verdict for plaintiff. 
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United States b. Routé. 

(Vùtriel Cowt, E. D. Missouri, B. B, December 30, 1887.) 

1. Claims against Unitkd States— Fraudxji-eiit Présentation— Indictment. 
On indictment vmder Rev. St. U. 8. g 5438, inaking It a eriminal offense to 
make aclaim upon the government for the payment 6f ademand known to be 
false, flctitious. or fraudulent, the défendant was charged with attempting to 
obtaîn.pay and bounty by falsely representing berself to be tbe widow of a 
sqldier, fcfiled dùring thé wàr. uM, that to warrant conviction it must ap- 

géar that défendant was not the widow of such soldier, and that she made 
er demand knowing thie to be the fact; butotherwise, if the claim, though 
groundlessand without merit, was made in good faith, and in the belief that 
she had been the wif e of the soldier and was his widow, and entitled to the 
pay and bountr due him at his death. 
8. MABBiAaB-rrBETWEEN CoLORBD Pbrsons— PkOof OF— Rbv. St. U. S. S 5438. 
On indictment under Rey. St. U. S. S 5488, défendant was charged with 
falsely representing herself to be the wiaow of adeceased colored soldier. In 
order to obtain f rom the government the pay and bounty due him at his death. 
Hdd, that an agreement to become husband and wifey if immediately followed 
by cohabitation as such for a considérable period, constitutes a valid mar- 
nage in Missouri, and that the validity of such marriages, especially among 
colored people, is recognizedby section 4705, Rev. St. U. S. 

Indictment for; Preferriag False, Fictitious, or Fraudulent Claim 
against the Government. 

Thomas P, Bashaw, U. S. Dist. Atty., for plaintiff. '\ 
J. M. Lçwis and M. Q. Reynolds, for défendant. 

Thayeb, J;, (charging jury.) The indictment which you bave been 
trying is fratoed under a statute of the United States, whicfa provides, in 
substance, that " every pôrson who makes or causes to be made any ciaim 
upon or against the government of the United States, * * * knowing 
such claim to be false, fictitious, or fraudulent, * * * ghall be im- 
prisoned at hard labor not less than one nor more than five years, or fined 
not less than one thousand nor more than five thousand dollars." Rev.: 
St. U. S. § 5438. Under the testimony in the case, thereis nodoubt that 
the défendant made a demand or claim upon the government of the 
United States; such demand being for pay and bounty which she clàimed 
to be due to her as the widow of a colored soldier by the name of Hiram 
Route, said to hâve been killed during the war, at Petersburg, Virginia. 
Nothing further need be said on that branch of the case. 

I accordingly direct your attention at once to the important questions 
for your considération. You will observe from the statuteiwhich I havej 
in substance, quoted, that the ofiense conaists in making a claim on the 
government; thât is known to be either false, fictitious, or fraudulent. . It is 
no offense under the statute to , make a Clàim upon the government for 
the paymentofa demand that is grpundless or without merit, unless the 
person who makes it understands at the time it is made that it is a fàlse, - 
fictitious, or fraudulent denmnd, and therefore intends to defraud the 
government. In the présent case, counsel for the government contend 
that the défendant, Chaney Route, knew fuU well that she had never 
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been- the wife of Hiram Route, and Cônsequently was not his widow; 
nevertheless, that she falsely pretended to hâve once been Lis wife and 
to be his Widow, and in that character claimed pay and bounty from the 
government that was due to Hiram Route at his death, to which, as she 
knew, she was not legally entitled. If tbe évidence in the case satisfies 
you beyond any reasonable doubt that such is the fact, — that is to say , 
if it satisfies you that she knew she had never been his wife, and was not 
his widow, and was not entitled to the pay and bounty in question, and 
that she made the claim in question, which bas been produced, for pay 
and bounty, — then she is guilty as charged in the indictment, and you 
should so find. If she made a claim on the government for pay and 
bounty as the widow of Hiram Route, knowing that she was not his 
widow, then the claim made was both false and fraudulent within the 
meaning of the statute. 

The main question in this case which yoU must détermine is whether 
the défendant was the widow of Hiram Route. If she was the wife of 
Hiram Route during his life-time, and remained his wife until his death, 
then the government bas no case, and you should acquit the défendant. 
Oû the subject of the alleged marriage, I wiU say that in this state, 
where thè marriage is said to hâve taken place, and at the time it is 
alleged to bave taken place, no ceremony was necessary, either befors a 
minister or a civil magistrate, to constitute a valid marriage. If two 
persons of âge to make a contract mutuaUy agreed to become husband 
And wifé at the tinie of the agreement, and not merely at some future day, 
and thereafter cohabited together as husband and wife, such agreement 
and cohahitation constituted a valid marriage. . Such is the law in the 
state of Missouri, and in many other states. Dyerv. Brannock, &6 Mck 
391-423. The rule, as last stated, is especially applicable to a marriage 
between'siaves, — such a marriage as is involved in the présent case. 
Any sort of ceremony gone through with by such people, such as was 
«ustomary among slaves, if intendéd as a marriage and folio wed by cohab- 
itation, should be esteemed a valid marriage. By section 4705, Rev. St. 
U. S., congress bas recognized the rule of kw with référence to marriages 
as herein stated by declaring what proof shall be deemed necessary to 
«stablish the fact of marriage as between colored people. So that, if you 
believe from thç évidence that the défendant and Hiram Route before 
his death mutually agreed to become husband and wife, and thereupon 
cohabited together as such for any considérable period of time, and that 
children were bom of such alliance, then you should acquit the défendant. 
Furthermore, gentlemen, I will say that, although you may be of the 
opinion that no marriage between the parties bas been shown that wiU 
satisfy the rule before stated ^ yet, if you believe that this défendant, (who 
seems to be an ignorant colored woman,) by reason of any cohabitation 
or alliance between her and Hiram Route, in good faith supposed that 
she had been the wife of Hiram and was his widow, and was entitled to 
the pay and bounty due to him at bis death, then you ought to acquit 
her. A person is, of course, presumed to know the law, and is therefore 
presumed to know whether a particularact or sériés of àcts constitutes a 
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valid marriage; hxxi persons may make mistakes as to the law, and, în a 
case of this sort, if défendant did make a mistake as to the légal relation 
existing between herself and Himm Route, and made the claiin in ques- 
tion honestly, then the ïequisite criminàl intent is wanting to support 
the offense laid in this indictment, and you should acquit on that ground. 
You can také the case. 



MoxiE Î^ERVE FooD Co. V. Beach gt al. Same V. TuTTLE et ai. Same 
V. Faiebanks et ai. Same v. Smith, (two caaes.) Same v. Clark 
et ai, Same v. Hablan et ai, Same v. Dunn et ai. 

(Circuit Court, B. Atassaehusetls. January 3, 1888.) 

Tkadb-Mark— Infbingbmbnt— Nbrvb Food. 

On motion for a preliminary injunction to restraîn défendants from an îm- 
' itation of pliùntifl's labels, bottles, and wrappers, held, that wbere it àppears 
that the imitation of the labels, bottles,, and wrappers, together with tixe use 
of the Word "Neirve Food," as used by plaintifE, was such an imitation as to 
deceive the public as to the identîty of tne contents of the bottles, an injunc- 
tion should issue. 

In Equity. On motion for a preliminary injunction. 

George F. Richardson, M. F. DicMnson, and H. B. Bailey, for com- 
plainants. 

Charles Rohînson, Jr., Rodney Lund, A. E. Fiiidtury, J. H. Lange, and 
JET. F. Naphen, for défendants. 

CoLT, J. The above cases were heard together on motions for a pre- 
liminary injunction. The complainant manufactures and sells a bev- 
ei-age called "Moxie Nerve Food," and it seeks to restrain thèse défend- 
ants from the use of its trade-mark and from an imitation of its labels, 
bottles, and wrappers. The registered trade-mark of complainant is 
simply the word "Moxie.'^ The complainant insists, however, that it is 
alsp entitled to a trade-mark in the words "Nerve Food." It appears 
from the évidence that thèse words had been previously applied in sev- 
rai cases to médicinal compounds, but nèver before to a beverage. Ail 
of the défendants use the term "Nerve Food" on their labels. In cases 
Nos. 2,394, 2,395, and 2,401 the défendants call their article the "Stand- 
ard Nerve Food." In the other cases the défendants term it "Impérial," 
or"East India," or "Excelsior," or "Noxie Nerve Food." The évidence 
shows that thèse défendants sell their préparations for the genuine Môxie 
Nerve Food made by the complainant. In the labels, bottles, and wrap- 
perp there is an évident attempt on the part of the défendants to imitate 
thôse used by the complainant. Some of the labels are doser imitations 
than others. In two cases the défendants go so far as to adopt the name 
"Noxie" in place of" Moxie." In several cases AppoUinaris bottles are 
used in place of the Moxie Champagne bottles. But it does not seem to 
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me important to closely analyze the différent labels or bottles usèd by de- 
fendants, becanse I am satisfied that the labels, wrappers, and bottles of 
ail the défendants bear so close an imitation to those of complainant that 
the public are deceived in conséquence, and that, therefore, the injunction 
prayed for shoùld be granted. I do not place this décision on the ground 
of infringement of the registered trade-:aark in the word "Moxie," though 
that might be said of the two cases in which the défendants use the word 
"Noxie;" nor do I décide that the complainant is entitled to be protected 
in the exclusive right to the wordâ "Nerve Food" as applied to a bev- 
erage, but the conclusion I hâve reached is put upon the ground that 
thèse défendants, for the purpose of decei'^'ing the public, haye imitated 
to sucb a degree the labels, bottles, and wrappers of the complainant, 
that they should be enjoined. The fact that the défendants Beach and 
Clàrridge make the labels and wrappers, and sell them to others for a 
wrongful purpose, does not relieve them from liability. De Kuyper v. 
Witteman, 23 Fed. Rep. 871. 

In Nerve Food Go. v. Bamihach, 32 Fed. Rep. 205, (Nov. 1, 1887,) in 
the circuit court for the Eastern district of Texas, Judge Sabin, in an 
exhaustive opinion, held that the complainant was entitled to a prelim- 
inary injunction. In that case the labels, etc., were those made by the 
défendants Beach and Clàrridge, in case No. 2,394. 

A preliminary injunction is granted in eacb of the above cases. 



AciME Hay Habvestinq Co. V, Martin et al. 

(Oireuit Court, K D, IlUnois. January 9, 1888.) 

Patents fob Inventions— NovELTY—HATrKAKBs. 

On a bill to restrain the infringement of a patent for the use of pôles to 
guide horse hay-rakes, the proof showed that pôles had long been used for 
that purpose, Held, that the patent was invalid for want of novelty. 

In Equity. Bill for injunction. 

Bill by plaintifF, the Acme Hay Harvesting Co., to restrain the in- 
fringement of a patent by the défendants. 
Pdrce & Fisher, for complainant. 
West & Bond, for défendants. 

Blodgett, J. The bill in this case charges infringement by défend- 
ant of letters patent. No. 259,550, granted to Martin H. Kenaga, June 
13, 1882, for "an improyement in horse hay-rakes," and asks for an in- 
junction, and an accounting for damages. The défendants do not deny 
the complainant's title, and only contend — First, that the complainant'a 
patent is invalid for want of novelty in the device therein shown; and, 
second, that the défendants do not infringe. The invention covered by 
this patent relates "to horse hay-rakes, or sweeps, of the class employée! 
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in conhéction with Stackers, and particularly to those rakes of Ihis class 
which are drawn by horses hitched one at each end." It appeafS from 
the proof in tbis case, and tl|is patentée recognizes it in bis spécification* 
that horâe hay-rakes, or sweeps, mounted upon wbeels or runners, with 
sucb length of axle as to carry a rake-bead of from 10 to 12 feet in 
lengtb, furnisbed with teeth for gatbering tbe bay, so as to coUect tbe 
bay upon a wide swatb, by means of a horse attached to each end of 
sucb sweep, or hay-gatherer, were old when this inventpr entered the 
fieldk It seems from the proof that this class of hay-gatherers are used 
principally either in connection with a "Stacker" or for tbe purpose of 
hauling the bay to tbe place Wbere it was to be placed uppn tbe stack 
by means of pitchforks in the hands ofworkmen; and thèse old devices, 
as wdl as the device covered by this patent, are specially adapted for 
use in large fields, or upon tbe prairie where it is expected to stack tbe 
bay in the immédiate vicinity of the meadow from whiob it is mown. 
The invention covered by this patent consisted in attaching to each end 
of the r^frfhead a pôle, or tougue, wbereby tbe movement of tbe rake 
could be to some extent guided, and by means of which tbe rake could, 
be moved backward so as to unload the gathered bay from the rake by 
drawing the teeth from under the pile. In tbe old devices, tbe horses 
were hitched to the end of, the rake, usoally by a whiffletree attached 
to the extremity of the axle e^teftding beyond the outer end of the hub 
of the wheel, so as to give opportunity for Connecting tbe axle with the 
wiffletree, tbus enabling the horses to travel clear of the rake teeth. The 
horses were ridden by boys, and the rake wàs guided by the movement 
of tbe horses, and when a load had been accumulated upon the rake teeth 
the rake was ijot dumped,bï}t the horses were wheeled abojit, one to the 
right and the other to tbe left, so as to move in the opposite direction from 
that in which the bay had been gathered,, .and the rake.tbereby drawn 
backward so as to witbdraw tbe teeth from tbe pile of bay that rested 
upon them. Kenaga attached to each end of his rake-bead a bar t6 
which the wiffletree was attached, and àlso a tongue or pôle, projecting 
forward in order to fafiten the breast-strap from the horses' hames or col- 
lar to it for the purpose of aiding tbe horses in guiding the movements 
of tbe rake; and also to furnish means by which the horses couM back 
the rake, when it was degired to do so, either for tbe purpose of unload- 
ing or for any other reason; and it is tbe addition of tbis pôle to tbe old 
form of sweep, or hay-gatherer, that is covered by this patent. The pat- 
ent also shows a seat placed upon the rake-bead where the -driver can 
ride and guide the horses; but tbe claim of tbe patent only covers the 
attachmerit of thèse two guiding pôles to tbe rake-bead and does faot 
00 ver either thé seat or wiffletree bar. 

The proof shows that it was old to use poles^ or thilla, for the purpose of 
guiding horse-rakes, as well as nearly every other class of vehieles mounted 
upon wheels to be drawn or propelled by animal power; and it seems 
quite clear that if it was found désirable in usé to bave sbme device at- 
tached to thèse rakes by which tbey could be backed from under tbe ac» 
cumulated load, there was no invention in attaching a pôle or tongue to 
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a rake-head for that purposp. The tongue of the horse-rake, for the pur- 
ppge pf guiding gr backing thé maehine, was an old and well-known dé- 
viée. The probability is that in the earlier rakes of thia description, 
siich as that shown iji the Hudson paitent of September, 1869, and of 
•whieh complainant's patent was an improvement, it was notdeemed dé- 
sirable to apply any device for backing, as those rakes were organized and 
handied mainly by means of a boy mounted upon each horse, and the 
rake was guided by the movements of the respective horses; and the 
backing or reverse movement now accomplished by means of this pôle 
Wîks, as it was thought, suflBoiently provided for by simply swinging the 
horses ai^ound so as to reverse their direction of Iravel, and thereby draw 
the rakes back instead of pushing them back by means of a tongue or 
pôle. If a person using such a rake conceived thé idea that it would be 
more conyenient to handle the rake to some extent by means of a guid- 
ing-pole, or.backing-pole, like that shown by this patent, it seems to me 
that with the common knowledge which exists among ail those who hâve 
been in the habit of using horse-rakes that they had been backed, and 
guided by means of a pole, there was no invention in applying a pôle to 
rakes /)f thi?, kind for that purpose. It appears quite, clearly, I think, 
from the proof that hay-gatherers with pôles hâve substantially super- 
seded the older form; and I should say from the évidence that they are 
shown to be a manifest improvement upon the older forra ; but ail improve- 
ment is not invention. With the weÛ-known advantages iu the ordinary 
horse-rakes of guiding and backing them by means of a pole, there could, 
it seems to me, be no invention in merely adapting from the older form 
of rakes this well-known élément; and aU that can be said is that the 
earlier forma of this sweep, or hay-gatherer, were incomplète until the 
pole was attached. The Hudson rake of 1869 contained in its drawings 
and spécifications the sàlggestton of a pole, but no provision was madé for 
attaching the pole to the haiùe, or coUar of the horse, so as to enablehim 
to use it for the purposes of backing, its function or office in the Hudson 
organization seeming to be merely to enable the rider of the horses to 
lift the teeth of the ralçe from obstructions by means of thèse "levers" as 
they are called; but from the évidence as to the manner in which the old 
rakes were used, I think it mustbe manifest that they aided to some ex- 
tent in the guiding of the horses, becapse as the horses were hitched out- 
side of thèse levers as they projected forward parallel, or nearly so, with 
the rake teeth, when it was desired to swing the machine around, or turn 
it either completely about or half-round, or considerably vary its course, 
the slacking Qr stopping of one horse, and swinging the other in the di- 
rçiction in which it was desired to turn, of course produced the desired 
movement of the machine, and the horse describing the circle, or the arc 
of a circle, in which the machine traveled would bé kept from stepping 
upon the rake teeth, and iq a certain sensé kept to his work by means 
of thèse levers extending along his side; while the horse standing nearly 
still, or slacking his movement, would be also guided by thé movement 
of the lever along his side so as to correspond with the movement of 
the other end of the rake. - While I am clear that it did not require 
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invention to take the pôle from the wagon, or mowing-machine, or horse- 
rake, or cultivator, in use before the device covered in this patent was 
shown, there was still less invention, as it seems to me, required to con- 
vert the suggestion of the usefulness of the pôle in the Hudson rake into 
the pôle shown in the complainant's pateilt, than would be neceSsary had 
there been no Hudson rake in the prior art. In other words, it seems to 
me that without the Hudson rake and its levers, intended to specially 
aid in lifting its teeths over obstructions, there would hâve been no in- 
vention in applying the pôle to the rake if a pôle was found désirable for 
any purpose; yet, with the Hudson rake in the field, there was, certainly 
no invention in applying a breast-strap from the collar of the horseto the 
forward end of it to use it for the purpose of guiding the machine, or 
backing it as is done in the complainant's patent. Hudson, it seems to 
me, could not hâve sustained a claim for a guiding-pole to his rake as a 
uew invention, or even as a combination, because guiding-poles wère old; 
and, if he ooùld not hâve done so, certainly Kenaga cannot be allowed to 
do so. 

It seems to me, therefore, that the défense of want of novelty is fuUy 
established by the proof in this case, and that this bill should be dis- 
missed because of the invalidity of the patent. 



KiKK V. Du Bois. 
{Otrmtt Oowrt, W. D. Pmnsylvania, December 27, 1887.) 

1. Patents fob Inventions-^Utilitt— Pkbsumftion. 

The presùmption of utility.9,rising from the patent itself is sufflcîent In favor 
of the patentée untilrebutted'by proof. 

2. SAMK-rAimciPATroN— Movablb Dams. 

The deviç,e called a newand useful improvement in movable dams, covered 
by letters patent No. 368,411, issued December 5, 1883, to Arthur Kirk, waa 
not iù use by John Du Bois before the date of the patenteé's invention. 
8. Samb— Infkingbment— MovABiB Dams. 

Ciaim 6 of such patent, described as a bear-trap dam, having a relieving 
or open sluice extending from under the gâtes, so as to relieve them from un- 
necessary pressure, is infringed by the device shown to hâve been manufact- 
ured by défendant, John Du Bois. 

In Equity. 0n bill for injunction^ 

Plaintiff, Arthur Kirk, filed his bill for an injunction ànd àccovint 
against défendant, John E. Du Boisl for the infringement of a patent. 

McKennan, J. The complainant is the patentée to whom was issued 
letters patent No. 268,411, dated December 6, 1882, for a new and use- 
fal improvement in movable dams. The patent covers ten claims, only 
one of which (the sixth) is alleged to hâve been infringed, and is there- 
fore the subject of this controversy. That claim is in the foUowing 
words: "(,6) A bear-trap dam^ having a relieving or open sluice exlecd- 
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îng from under the gâtes, so as to relieve them from unnecessary pres- 
sure; substantially as and for the purposes described." In the spécifi- 
cation this relieving deviee is thus described: "In the end wall of the 
dam I make an open sluice, water-way, or tail-race, 38, Fig. 2, at such 
height as will permit ail water which is not required to sustain the gâtes 
to escape from under them. When the gâtes are down, asshown in Fig. 
1, the water is admitted by the wickets under them. This raises and 
floats them up untiVthey reach the position shownby Fig. 2. By that 
time the water, having reached the sluice, 38, which passes through the 
wall around the end of the gâtes, wJU flow freely through, sustaining the 
gâtes at that level." "A modified construction of the sluice is shown by 
Fig. 4, where the outlet, 39, in the wall is below the level of the water, 
the latter passing through the outlet, 39, into a forebay or well, 40, and 
thence over the bridge, 41. * * * It is apparent that the form, 
place, and détails of construction of the sluice for relieving the gâtes from 
excessive pressure below can be varied by the skilled constructor; but in 
ail cases an open channel will be necessary when the water has reached 
a certain height or pressure under the gâtes. " 

It thus appears that the whole object of the invention was to regulate 
the hydrostatic pressure under the gâtes or leaves of a bear-trap dam, so 
as to raise and retain them at the desired height or level; and if it does 
not appear that this désirable object was accomplished by any analogous 
method before the patentée conceived and described the means of effect- 
uating it, he is fairly entitled to ail the benefits his patent was intended 
to confer upon him. Three grounds of défense are set up and insisted 
^pon by the respondent. 

(1) That the alleged invention is not useful, aside from the desirabil- 
ity of the resuit çontemplated by the patentée, and hence the ostensible 
value of any means conducing to its production. It is sufficient to say 
that no proof was presented by the respondent on this subject, and that 
Iherefore the presumption of utility arising from the patent itself is 
enough, without more, to meet ail the requirements of the complainant's 
contention, and that he is entitled to the uncontroverted benefit of it. 

(2) That the patented deviee was in use by the late John Du Bois be- 
fore the date of the alleged invention bj' the patentée. It is alleged that 
this deviee was embodied in a dam described as the "Chamber of Com- 
merce Dam," and was in use theire on the twenty-third of December, 
1879. On that day several members of the chamber of commerce of 
Pittsburgh and other persons, amongwhom was the complainant, visited 
this dam for the purposeof inspecting and examining it, and ail of them 
who were witnesses testified that no such deviee as that described in the 
patent was then connected with it. On the other hand, quite a number 
of witnesses who had been in the employment of John Du Bois testified 
that a relieving deviee substantially similar to the complainant's was then 
and there in use. In view of ail the surrounding circumstances, we are 
of opinion that the testimony in support of the complainant's hypothe- 
sis preponderates. And this conclusion is confirmed by whattranspired 
in the oourse of proceedings in. the patent-office. Xn the spring of 1 88 1 
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John , Du Bois and Arthur Kirk each filed appliôations în the patent-of- 
- fiiûe for ail improvemeût in bear-trap dams, as déscribed in the claim in 
' controverse hère. Theywere adjudged to interfère with each oflier, and 
an interferétièe was aoeordingly declared between Kirk and Du Bois. 
Aftér the taking of testimony and the hearing of the parties, the exam- 
inerai' interférences decided "the question of priority of invention in favor 
of Kirk." From this décision Du Bois, in writing, waived his right of 
appeàl. Now, klthough this décision was not cônclusive against Du Bois, 
yet the décision itàelf, coupled with his acquiescenoe iù it, is strongly 
■ persuasive that it was right. But an a verment of décisive signifieance is 
nladë in the preliminary statement by Du Bois -filed in pûrsuance of the 
requirement df the office. In that he says "that as yet (October 10, 
1881,) he hasmadeno mode! and has builtno dam similarto that shown 
in his pending case." How, then, is it crédible that the contested inven- 
tion could hâve been embodied iû thé chamber of commerce dam as early 
as December 23, 1879? In View of ail this, we must oonclude that the 
testimony îh behalf of the défendant is of the most doUbtful character, 
and that the weightof aU of it is With the complainant; and that this 
part of the défense must fail. 

(3) Has the défendant infringed the complainant's patent? The 
proofs, in our judgment, demonstrate that he has. But we do not pro- 
pose to discuss this question atanylèngth or in any detàiL ' It issought 
to differentiate the complainant's and thè defendant's aéthods by the ar- 
gument that the complainant's prbvides for the overflow of the surplus 
water on the Bide of the dam opposite to that where it enters it, whilein 
the defendant's the overflow is on the same side at which the water en- 
ters. But the différence in location is immaterial, as thé function per- 
formed, the result attained, and the mode of opération, are the same, So 
far as the essentialpurpose of the invention is concerned. 

Upon thè wiiole case a decree must be entered in favor of the complain- 
ant for an injunction and account, with costs. 



Holmes Electric Pbotective Co. v, METBOFOLirAiir Bubolas : 

Alakm Co. 

{Oireuit Court, 8. D. Neu> York. December 31, 1887.) 

1. Patents foh Intbntionb— InvéK'ïion— Electbio Safe-Linino. 

In an action for the infringement of letters patent No. 120,874, for an Im- 
provement in electric linings for safes, it appeared that the alleged invention 
consisted in placing the electrlcal apparatus on the oatside of the safe, instéad 
of the inside, as had been done Wg bef ore the patent was obtained. Held, 
that it was not an invention merely to flnd a new position for the electriclii»- 
ing, the device remaining the same. 

2. SamE— Abandonment — Dbsckiptioiî iK Former Patent. 

In an action for the infringement of letters patent No. 120,874, for an Im- 
provement in the electric lining of safes, it was conceded that every featûre 
of the patent had been déscribed in a patent issued the year bef ore to the 
same patentées, though not included in the daims thérein. Thère were ha 
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wordsoif leservation In tUe former patent. Held, t^t this was an abandon- 
ment oî those f eatures to the public, vhich could not be reclaimed, and a pat- 
ent Bubsequently granted, covering tbem, is invalid. 
8. 8amb— Anticipation— Elbctbic SABB-LiHnîG. 

Iniëtters patent No. 120,874, for an improvement in electric liningB for 
• ; Safes, tbeplaintiS claimed "a safe or vault provided with an electric outer 
I^ning snrrounding or covering it, " etc. A patent issued a year bef ore to the 
same patentées contained a clàim for "the combination of an electric envel" 
ope or lining for safes, vaults, and other structures with an instrument, " etc. 
Mfild, that the claim of the later patent is covered by the claims in the former 
patent; and exDired with it. 
4 Samb— Ddbation— FoRBiGN Patent— Impkovbment. 

Plaifitifl took ont a patent in England for an improvement in electric. lin- 

, ings for safes. Subsequently a patent was taken out for substantially th» 

same device in America. Whether the American patent expired wiw the 

Ënglish patent, eventhough it contained some additional improvetuents, in 

View of Insurance Go. v. SeUers, 8 Sup. Ct. Rep. 117, guoere. 

In Equity. Action for infringement of patent. 
8. A. Dmcan, for complainant. 
Ù. G, Frdingkwysen, for défendant. 

CoxE, J. The défendant is charged with îûfringing letters patent 
No. 120,874, granted November 14, 1871, to Edwin Holmes and Henry 
C. Booine, for an improvement in electric linings for safes. The alleged 
invention consista in placing the electrical apparatus on the outside in- 
Btead of on the inside of the safe. The claims are as foUows: 

"(1) A safe or vault provided with an electric outer lining surrounding or 
covering it whollyor in part, and insulated tberefrom, and protected, substan- 
tially aà herein sbown and spécifled. 

■'(2) i?he exterior inclosure, B, made of the parts 6 and c, substantially a» 
herein shown and described, to be applied to a safe or vault in tbe manner 
speclfted." 

The défenses are — Mrd, lack of novelty and invention; second, that 
the invention is fuUy described and claimed in a prior patent to the same 
patentées; third, that the patent expired with the expiration of a prior 
Ei^lish patent for the same invention. Infringement is not disputed. 

Prior to the patent it was old to protect articles of value by electricity. 
Buildings and rooms had been protected by placing the conductors of 
electricity on the outside, and safes had been protected by placing them 
on the inside. This being the state of the art, thèse patentées erected 
around the safe or structure to be guarded an exterior case of wood or 
papier moche, to the inside of which is attached the electrical lining, or 
it may be applied to the surface of the safe proper, without the use of 
an outer casing. In other words, the essence of the invention is the new 
position given to the old electrical apparatus, without any référence to 
thé spécial manner in which sueh apparatus is constructed. It is by no 
means important that the appliances described in the spécification be 
U8ed;iany "electric lining" located on the outside of the safe is within 
the claims. As oounsel and experts ail concurin the foregoing interpré- 
tation, it is safe to start with the proposition that the invention relates 
only to the position given to the old apparatus; its essential feature bèing 
the chaîne in the location of the protective lining from the inside to th© 
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outside of the safe. Was it invention to do this? An examinati'>n of 
the décisions pronounced in anàlogous cases will aid in the pfopeï :leter- 
mination of this question. 

In RàUroad v. Truck Co., 110 U. S. 490, 4 Sup. Ct. Rep. 220, it was 
held not to be invention to place a swiveling truck, prëviously used on 
cars, under the forward end of a locomotive. In ffarwood v. RaUway 
Go., 11 H. L. Cas. 654, no patentable novelty was found in the substi- 
tution of the fish-plate joint for the dangerous chair joint prëviously in 
use, similar plates having been used on bridge timbers. The men who 
made thèse changes introduced into the art of railroading improvements 
the greàt value of which is unqiiestioned. A railroad operated without 
them now would be regarded as-à curions relie of forgotten years, and 
yet the men whose ingenuity created this révolution were refused patents 
because they simply placed old devices in new situations, without change 
of resuit. In Stephmson v. Railroad Co., 114 U. S. 149, 5 Sup. Ct. Rep. 
777, it was held not to involve invention to attach a mirror to the front 
hood of a Street car, so that the driver, without turning around, could 
see the interior of the ç^r, although no one had ever employed a mirror 
in this mannsr, on a street car, before. In Bush v. Fox, B8 Law <fc Eq. 
Rep. 1, thé patentée sought protection for an ingeniously constriicted, 
caisson by which workmen, under the surface of water, were suppliéd 
with fresh airj but the same contrivance had been used under the surface 
of land in a similar way, and patentability was denied. In Hailes v. 
Stove Co., 8,Sujp. Ct. Rep, 262, (Sup. Ct. Dec. 12, 1887,) Mr. Justice 
Bradley says: "But we fail to see that any inventive power was required 
to apply the same fire-pot to a différent kind of circular stove. That no 
invention was required seems to us too plain for argument." So the su- 
prême court has decided that it did not require an exercise of the invent- 
ive faoulty to place a dredging screw in the stem of a boat which had 
prëviously been located in the stem, (^AUantic Worksv.Br'ady, 107 U. S. 
192, 2 Sup. Ct. Rep. 225;) or to préserve méats and fruits by a process 
which had been similarly used in connection with other perighable sub' 
stances, (Brovmv. Piper, 91 U. S. 37;) or to transfer a fuel magazine 
used in stoves to a âre-place heater, {Heating Co. v. Burtis, 121 U. S. 
286, 7 Sup. Ct. Rep. 1034.) See, also, Miller v. Forée, 116 U. S. 22, 6 
Sup. Ct. Rep. 204; Pomace-Holder Go. v. Fergmm, 119 U. S. 335, 7 Sup. 
Ct. Rep. 382, and cases cited. 

The rule deducible from thèse authorities, and many others that might 
be cited, is that it is not invention, the subject being the same, to find 
a new position for an old device, unless there is substantial différence in 
the manner of its opération, and some new and useful resuit is produced, 
The new application may be an unquestioned improvement upon the 
prier art, and supersede it in the market. The machine may work faster 
and better in the new position, and yield a larger product, the resuit may 
be in every way more satisfactory; nevertheless, if it be in fact the old 
machine or combination working in substantially tfie old way, and pro- 
ducing substantially the same resuit, there is nothing of which to predi- 
cate patentability. 
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In order to obtain a correct estimate of the patent in suit it is wise. td 
keep thèse rules in view, and also to divestthe mind of the idea that 
there was anything mysterious or nnusual in changing the location of an 
"dectric lining," as distiriguished from other protective linings then in 
use. The notion of gaarding the safe itself, as well as its contents, was 
undoubtédly a clever one; but an abstract idea, apart from the plan 
adopted for carrying it ont, is not patentable. The pjan adopted in this: 
instance was the transposition of the electrical conductors from the insida 
to the outside of the safe. The apparatus being old, it required no more 
ingenuity to accomplish this than to change a lihing of iron or steel or 
asbestos in a similar manner. Safe-alarms may be operated in raany 
ways; for instance, by the escape of water, air, or steam confined witbin 
the outer Wall of the safe. Mechanical skill might be needed to change 
the location of such water, air, or steam chamber, but nothing else. The* 
patentées took a lining out of an iron box and put it into a wooden or 
paper box. Did they do.more? i i • 

Let it be assumed that a new fire-proof and burglar-proof material, 
composed, for instance, of a combination of chrome-iron and vitreous 
wool, bas been discovered and placed by the inventor on the inside of a 
safe. Can it be that another party who, for the first time, places thiS: 
lining on the outside of a safe, can thereafter, by means of a patent, pre- 
vent ail persons from using it when located in that position? Or, tp 
push the simile one step further, would it be patentable novelty to make 
a top-coat of material which had hitherto been used only as a chest-pro- 
tector or as a lining for waistcoats? It should always be, reraernbered 
that thèse patentées are not seeking to secure their ôwn peculiar and iur 
genious mechanism. They wish to treat as infringers ail who by the 
use of their electrical apparatus, or any other, protect the outside of , a 
safe or vault. The complainant's expert witness understands that the 
covering should fit the safe "closely," but the claims are coraprehensiye 
enough to eover ^ exterior case many times larger than the safe which 
it incloses. It is, at least, a question whether a baijker who at night 
should roU his oflSce safe into a vault, protected on the inside by an elec- 
tric lining, would not infringe the claims. A merchant who should ask 
an electrician how he could protect the contents of his safe not only, but 
the safe itself, from burglars, would receive the spontaneous answer,, 
"Place it inside an electric lining." The merchai;it would be entitled to 
crédit, perhaps, for a practical suggestion, but what of the mechanic who 
simply arrangea the old apparatus in the old way around .the new article 
to be guarded? 

There is no pretense that there is the slightest change in the manner 
in which the conductors operate in the new position. Why should the 
patentées be permitted to pre-empt this particular location as exclusively 
their own? That they at one time entertained thèse views may be in- 
ferred from the fact that in their patent of 1870 they make the location 
of their apparatus, whether on the inside or on the outside of the safe, 
wboUy optional, and do not specifically claim it in either position. 

I hâve thought it proper to refer to this subject at some length, because 
v.33F.no.4— 17 
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it bas beéii idîscussed by couhsel, and it surelyis one of the crucial ques- 
tions in the Case; and yet I should hesitate to déclare the patent invalid 
upon thia ground alone, for the reason that the able and careful judge 
who heârd the motion for ^n injuiwîtion found with the complainant upon 
this issue. > : ' 

' But the questions arising under the patent of 1870 were brought to the 
attention of the judge ai so late a day that he declined to pass upon them, 
except in & pro forma vaaxiDiBT, and, quite properly, continued them to 
the final hearing. 

■ On the twentièth of Deoeraber, 1870, nearly a year prior to the patent 
in suit, Holmes and Roome, the patentées, were granted a patent for 
"animprovèment in electrormagnetic mwtopes for safe-vaults," etc., in 
whicU the arrangement now under discussion is fully described. In the 
spëqificationthey say: 

* "Figuré 1 représents an interior face vIew of our impi'oTed enveîope or lin- 
ing, as applied to the one side of a safe or vault.ior toooden case inclosing the 
sp,me." n ''.■:■''.:. 

And iagaîn the^ say that thé apparatus "may be applied in the form 
of a single shéet as an emelifpe or; lining to a safe, vault, or other struct- 
ure, or to the irmde qf a wooden cdvering surrounding the same.'" The effect 
of making " an envdope or lining" an élément of thrée of the four claims 
vrill bè çonsidered làtef oh. It is cohceded that every feature of the pàt^ 
ènt of liSTlis' described in the patent of 1870. "lltis description was 
given to thé woj-ld in Decembér, 1870, withoùt a word of réservation. 
If the usé'oif the electrio énvélopè^on the outside of the safe is not cov- 
eréd' by thé d9,ims bf the first i^atent it clearly Éaight hâve bôen . 

This is not the case of a patentée wïio bas made application for the 
second patieiif before thé first is issued. It would be manifestly unfiiir 
to bold, hinï tèspdnsible for the adtibn of the pateht-office in this regard. 
Nor is it the éasé of a patentée who is compellëd to disclose his second 
invention in brder to describe thé first intelligibly , the two being distinct 
and not the pfbpéi^subjectof a éingle patent; though in the latter case it 
would séém tHàt he should adopt some means-'io protect himself and 
warn the piiblic. The proposition which the court hère décides is that 
where a patent fully describes an invention which could be claimed 
thereiuj and màkes no réservation, ahd gives no warning to the public, 
a second patent, grantéd upon an: application filed months aftèrwards, 
■Which'claims simply and solely'the invention thùs màde public, is in- 
valid. It is fteely cOnceded that there is a wide dîversity of opinion 
upon this question, but it is thought that the wei^t of authority sus- 
tWiis the foi-é^ing proposition. The lànguage of tffe court in Mahri v. 
Sàrwood, îïâ"U. S. 354, 5 Sup. Ci'Éep. 174, is hàrdly susceptible of 
tWo i'nteîTpretetionâ. It seéms very |3lain and unequivobal. At page 360 
thé court sàj^':" ' 

"The ts&ing ont of a patent which ^as (as the la,w fequires it to hâve) a 
spécifie claim, Is notice to ail the Worla, of thé most public and solemn kind, 
that airthose parts of the art, machine, or manufaettiire set ont and described 
in the speci^jÉation, and not embraced in such spécifie claim, are not claimed 
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b^ the jiâ'teftteej atleast hbt clâiirled in afld by ihat pateïjt. If'hehas à dis*- 
dinct patetit ifor biher parts, or hasmàde application thérefor, or Jias resened 
thé rigjit tf> ^ak?y$mh appUea.tiprf., that is anoth^r ip^tter, npt^ffecting the 
patent in question. * * * The public isnotifled and informedby the mo?t 
solemn act on the part of the patentée that his claim to invention is for sùch 
and such an elenieiît or cbmbiaàtiion, and for nothing more. 0/ courie,}what 
is not olaimed ié public property. The presumption is, and such is geheraliy 
the fact> that what 18 not clàimed vras not invented by the patentée, but was 
known and used beifore he made his invention. But, whether so or not, his 
own act h£is made It public prpperty if It was not so bef ore. The patent itself; 
as Boon as it is issued, is the évidence of this." 

Ho'w <îân language be more perspicuous ? The opinion then proceeds 
to consider how, in case of migtàke, tbe patentée may; in some instànbès^ 
reclaiin what he has thus given up under thô équitable provisions re- 
lating to reissues, The theory that the patentée could retak;e thç/prop- 
erty of the public by means of a new patent thereafter to be applied for 
doeanot seem to hâve occurred to theaccomplished jurist who spoke^for 
the court upon that occasion. See, also, Campbdl v.Jajnes, 104 U. S. 356j 
MiRer y.^Brass Co., Id. 350; Gorni v. WUson, 113 U. S. 268, 5 Sup, Ct. 
Rep. 537; J^darasv, Stamping Go., 28 Fed. Rep. 360, 365; Eailtoay Reg., 
Go. V. Broadway Oo., 26 Fed. Rep. 522; Needle Co. v. Ne^dle Oq., 23 
Blatchf. 147, 32 Fed. Rep. 221; HiU v. Qmmisswner Patents, 33 0. G. 
757; Mamn v. LiUie, 27i,0. G, 299; Swift v.Jmh, 29 Fpd. Rep. 642; 
Ex parte Long, 25 0. G. 1189; Ex parte Rohm,, Id. 1190. 

The people, in a sensoj are parties to every patent. It is dealing 
most uiîfajrly with them to infonn them in this solemn manner what 
they maydo with impunity, and, months afterwards, retract what was 
said, and retake what was given up. When a patentée describestwo de- 
vices and claim^ one, it is tantamount to an affirmative déclaration that 
he does not claim the other. Can it be that a person who, in 1870, pur- 
chased an electric lining of Holmes and Roome and applied it in précise 
accordance with Figure 1 and the description of the patent of that year, 
could, 12 months afterwards, be compelled to pay tribute as aninirînger? 
The statute should not, and, it is thought, does not, permit such an an- 
omalous state of things. i 

If the invention is not abandoned when it is voluntarily and unreserv- 
edly described and not claimed, when does it become so? After two 
years, it is said. But why? A description of this character in a prior 
patent is by no means proof that the patented device has been " in pub- 
lic use or, on sale for more than two years prior to his application." The 
statute does not provide that the abandoninent shall continue for two 
years; it does not say that when a person has by express terms given his 
invention to the public he shall hâve two years in which to take it back 
again. Wheû, therefore, it is once established that the invention has 
been given up and belongs to the public, there is an end of 'the contro- 
versy so far as a new patent is concerned. What statute gives the in- 
venter the night to reclaim it? Not the reissue section, surely. This is 
not the case of à reissue. That section has littie application to the prés- 
ent circumstances. Besides, therè is no pretense that the patentées were 
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misled, or that any act of theirs occurred through înadvertence, accident, 
or mistake. They deliberately gavé to the publie in 1870 what they did 
not claim, and in 1871 they attempted, without a word of explanation 
or suggestion of mistake, to repossess it. 

So the simple question hère would seem to be: Has dedication to the 
public been proved? To thîs question the suprême court has over and 
over again given an affirmative answer, holding that abandonment is 
established byjust the facts which the record in this cause présents. 
The leamed cdunsel for the complainant quotas from Parker & Whipple 
Co. V. Olock Co., 8 Sup. Ct. ReJ). 38, as foUows: 

« "There is no évidence of any attempt to secure by the original patent the 
inventions covered by the flrst eight claims of the reissue, and those inven- 
tions must be regarded as having been abandoned or waived, so far as the re- 
issuejn question is concernecl, subject, however, to the right to hâve made a 
ïïew application for a patent to cover them ; in other words, those eight claims 
are not for the sàme invention which was originally patented." 

This languagë should bô read in connection with the paragraph which 
almost immediately précédés it, and which contains thèse words: 

"The description set forth in that speciflcation as the foundatioh for the 
flrst eight claims in it, and those eight claims themsèlvès, might hâve been 
the subject Of another application for a patent, at the Urne the original pat- 
ent was dppliedfor and taken oui." 

It is, of course, admitted by the complainant that if the invention 
was patented in 1870 the patent at bar is invalid. 

As has been seen, the essence of the invention is the outside position, 
and there is great plausibility in the argument that this feature is cov- 
ered by the claims of the patent of 1870. Take for instance the second 
claim: 

"The combiiiation of an electric envelope or lining for safes, vaults, and 
other structures, with a galvantimeter or instrument, the movements of which 
are prqduced by variation in a current of electricity frôm a battery or other 
electrical apparatus, in connection with a safe vault, or structure, substan- 
tlally as hereindescribed." 

: A référence to the description removes ail doubt that the word "envel- 
ope " in this claim refers to the apparatus when placed on the outside of 
the safe. The first patent claims the apparatus both on the outside and 
inside; the second, on the outside only. But that the outside position is 
referred to, suggested, and described in the claims of the earlier patent, 
and, so far as the présent question is concerned, covered by those claims, 
thère can be little doubt. It is true that the claims of the patent in 
hand take a much iwider range, but is not every élément thereof found 
in the claims of the prior. patent; in other words, did not the patentées 
attempt by the second patent to claim the same: invention more broadly? 
The récent case of Insurance Co. v. Sellers, 8 Sup. Ct. Rep. 117, (Sup. 
Ct., Nov. 14, 1887,) may be referred to as bearing upon this question, 
and also as bearing, with perhaps greater force, upon the défense founded 
npon the expiration: of the English patent. In that case the court say: 

j"It is contended by the eounsel of the complainants that the American pat- 
ent contains improvements which are not exhibited in the English patent. 
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But if this were so, it would not help the eomplainants. The principal in- 
vention is in both; and if the American patent contains additional improve- 
ments, this fact cannot save the patent from the opération of the law whieh 
13 invôlsed, if it is subject to that law at ail. A patent cannot be exempt 
from the opération of the law by adding some new improvements to the in- 
vention, and cannot be eonstrued as running partly from one date and partly 
from another. This would be productive of endless confusion." 

It follows that there must be a decree dismissing the bill, with costs. 



Washburn & MoEN Manuf'g Co. et al. v. Beat-Em-All Barb-Wibb 

Co, et al. 

{Circuit Court, N. D. lowa, E. D. January 5, 1888.) 

Patents fob Ibtbntions — Novelty— Pbior Use— Bakbbd-Wihe Fbnobs. 

Letters patent No. 157,124, issued to X F. Glidden, November 24, 1874, for 
an improvement in wire fence, held void, on the ground that it waa but a 
combination of known éléments, of which the patentée was not the inventer. 

In Equity. On biU for injunction. 

Proceeding instituted by eomplainants, the Washburn & Moen Man- 
ufacturing Company and Isaac L. Elwood, to restraiu défendants, Beat- 
Em-All Barb-Wire Company and others, from infringing letters patent 
No. 157,124, issued to J. F. Glidden, November 24, 1874, which eom- 
plainants now own. 

Offield & Towle, B. F. Thurston, and Gobum & Thatcher, for eomplain- 
ants. 

Blair <fc Dunham ajid 0. J. Hunt, for défendants. 

Shibas, j. The eomplainants, as the owners by assignment of lettera 
patent No. 157,124, issued to Joseph F. Glidden, under date of Novem- 
ber 24, 1874, and declared to be for an improvement in wire fences, file 
the présent bill for the purpose of restraining the défendants from con- 
tinuing the manufacture of barbed wire at Waterloo, lowa, on the ground 
that the wire so manufactured by défendants includes and embraces the 
improvements covered by the letters patent above named. In substance, 
the défenses interposed are — First, want of useful novelty in the Glidden 
patent; second, that, if there are éléments of novelty in the patent in 
question, Glidden was not the first inventor thereof; third, that even if 
it be true that Glidden was the first person to construct the barb or spur 
upon fence-wire by winding around the plain wire a short pièce of other 
wire, nevertheless he had dedicated or abandoned such improvement or 
invention to public use before he obtained the présent patent. 

In order to ascertain the éléments of novelty, if any, embraced within 
the combination described in this patent No. 157,124, it is necessary to 
ascertain the progress that had been made in the development of what 
is now known as barbed-wire fences at the time Glidden entered the field, 
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in 1873. The device of stretching plain wire from post to posl for fenc- 
ing purposes was then well knowû, and in common iisè. On June 25, 
1867, letters patent had issued to L. B. Smith for the construction of a 
wire fence equipped with rdtaryspools, armedwith four short wire spurs 
projecting from the spools, thèse being strung at intervais on the fence- 
wire, for the purpose of preventing animais from rubbing against the 
same. July 23, 1867, W. D. Hunt procured a patent for "providing 
the wires of a wire fence with a séries of spur-wheels;" it being declared 
in the spécifications that the spurs should be sharpened so that, by reason 
of thèse sharp spur-wheels, animais would be deterred from pushing 
against the fence, or attemptingto break, over it. On February 11, 1868, 
there issued to Michael Kelly letters patent No. 74,379, in the spécifica- 
tions of which it is said: "My invention relates to imparting to fences 
of wire a character proximating to that of a thorn hedge." In brief, this 
was accomplished by putting upon the fence- wire so-called "thorns" of 
iron or steel eut from a plate in such shape as to présent two sharp 
points at opposite ends with a hole in the middle, to enable the same to 
be strung upon the fence-wire. After being strung upon the wire, they 
were fastened thereto by a blow upon the side. They might be placed 
80 as to stand ail upon one plane, or irregularly on many planes. It is 
also stated that, "I can, where it is désirable to inerease the strength of 
the wire, lay another wire of the same or a difierent size along-side of 
a thom-wire, and can twist the two together by any suitable mechanism. 
This construction is represented in figure 2. It tends to insUre regular- 
ity in the distribution of the points in many différent directions." In 
November, 1868, a second patent was issued to Michael Kelly, includ- 
ing various improvements in the mode of making metallic fences. In 
the spécifications, we find it stated that "Fig. 8 represents "a thorn pré- 
parée! from a common round wire cutting it off obliquely in the same 
manner in which the thorn is prepared inFigs. 3, 4, and 5, but griped 
in machinery, (not represented,) so as to compress it near the middle 
and adapt it to be more readily locked." The claim in the patent to Glid- 
den is in the foUowing words: 

"A twisted fence-wire, having the trans verse spur-wire, D, bent at its mid- 
dle portion about one of the wire strands, a, of said fence-wire, and clamped 
in position and place by the otlier wire strand, 2, twisted upon its fellow, sub- 
stantially as specifled. " . 

When Glidden applied for the patent, in 1873, the use of a plain 
wire for fencing was old; the use of a twisted wire to inerease the strength 
of the fence was old, being found in the Kelly patent of February 11, 
1868; the use of spurs or sbarp pointa attached to the fence-wire to pre- 
vent animais from rubbing against, and thereby breaking, the same, was 
old, being shown in the patents of Smith, Hunt, and KeUy ; the making of 
the spur, thorn, or barb out of a short pièce of round wire was old, be- 
ing shown in the second patent to Kelly, issued November 17, 1868. 

Novclty in the Glidden combination is predicated of two things, — one 
in the mode in which the spur or barb is attached to the fence-wire, to- 
wit, by coiling it around the same, so as to leave the two ends of the 
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short wire projecting from the fence-wirej the other, in clamping the 
spur thus formed in its proper place by means of the second wire twisted 
around the first. 

Examining thèse claims in the reverse oirder, is there novelty shown 
in the use made of the second wire in the Glidden combination ? The 
claim is that the second wire aids in keeping the spurs in their proper 
place. When the spurs are placed upon the fence-wire, motion in two 
directions is possible, to-wit, laterally along the wire, and by révolution 
around the wire. If the spur is drawn. tightly upon the wire, freedom 
of motion in both directions is more or less prevented. The twisting of 
the second wire around the first aids in preventing freedom of motion of 
the spur, not by so clamping the spur as to bind it to the first wire, but 
by the blocking eflfect of the second wire; that is to say, if the spur be 
moved either laterally or circnlarly on the first wire, it will strike against 
the second wire, and further motion will be thus prevented. This is cer- 
tainly the main eflfect produced by the second wire. It is true that if 
care is exercised in the making of the combination, and the second wire 
is tightly drawn, it willhave some slight efFect upon the spur by reason of 
the pressure against the same, thus aiding in the keeping it in place; 
but, praotically, in wire as usually manufactured, the bénéficiai results 
of the second wire are almost whoUy, if not entirely, due to what I hâve 
termed the blocking effect of the second wire. Is not the same true of 
the form of wire shown in the Kelly patent of February 11, 1868, and 
denominated "Figure 2" in the drawing thereto attached? The barbs or 
spurs having been prepared with two sharp points, are strung upon the 
fence-wire, and are affixed thereto by a blow struck upon the side of the 
barb. The mechanical efifect of the blow thus struck is the same as the 
drawing of the coiled spur in the Glidden combination. In both cases, 
the aperture in the barb through which the fence-wire passes is lessened 
for the purpose of causing the barb to adhère to the fence-wire. Then, 
in both combinations, a second wire is twisted around the fence-wire 
with the barbs thereto attached. When twisted around a wire having 
the Kell}"- barb on it, the second wire, if carefully and tightly drawn, 
will tend to clamp the barb against the fence-wire, Its efFect in this par- 
ticular would not probably be very great; but the différence in the ope- 
ration in this respect in the Kelly and Glidden combinations would be a 
différence, and that but slight, in theresulting efFect, and not at ail in 
the mode of its opération. In the Kelly, as in the Glidden combina- 
tion, the principal eflfect produced upon the barb by the use of the sec- 
ond twisted wire results from the fact that the twisted wire acts as a 
block to the motion of the spur, either laterally or circularly, upon the 
first or fence-wire. This blocking eflfect is absolu lely identical in both 
combinations; that is, in each form of wire, motion of the barb is checked 
by the barb coming in contact with the twisted wire. It may be true, 
as was strongly urged in the augument, that in the Kelly form of wire 
the barb can be moved somewhat in a circular direction before it is ar- 
rested by the twisted wire, whereas in the Glidden wire but little or no 
circular movement can be had, but it is the twisted wire that checks the 
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motion in both instances. Its office and function is the same, and if the 
barb in the one case can be moved over a greater arc of a circle than in 
the other, this is due to the différence in the form of the barb, and not 
to any différence in the mannér of putting on the second or twisted wire, 
nor to any différence in the function it performs in the Glidden, as com- 
pared with the Kelly combination. 

But it is said that in the case of Manufacturing Go. v. Puchs, 16 Fed. Rep. 
661 , in the Eastern district of Missouri, Judge Tbeat held that the Kelly 
patent did not embrace the blocking effect of the twisted wire, and that 
therefore it has been judicially determined that Glidden 's claim to nov- 
elty in this particular is not defeated by anything found in the original 
Kelly patent. An examination of the case_cited shows that in fact it em- 
braced five causes, in which complainants, as the owners of the Kelly and 
Glidden reissued patents, sought to obtain preliminary injunctions re- 
straining the several défendants from manufacturing barbed wire, which 
it was claimed infringed the rights secured to complainants by the re- 
issued patenta relied on. Judge Treat held that both the reissued pat- 
ents were void, and therefore refused the motion for injunction. The 
judicial condimm thus reached and announced does not détermine the 
question now under considération, nor does it relieve this court from the 
duty of examining and determining it. It is unquestionably true that . 
in comparing thé original and reissued Kelly patents, for the purpose of 
determining whether the reissue had been unlawfuUy expanded, the court 
considered the question whether the original patent suggested the lock- 
ing effect sought to be secured by the reissued patent, and reached the 
conclusion it did not. 

The court, in that case, was dealing with the two Kelly patents. In the 
présent case, the court is called upon to détermine whether, in the use 
of the twisted or second wire, — the form in which it appears in the Glid- 
den combination , covered by the letters patent No . 1 57 , 1 24 , — any patent- 
able novelty is discoverable, when the same is compared with the combina- 
tion set forth in the drawings and spécifications connected with the orig- 
inal Kelly patent. The question is not whether Kelly's patent secured 
to him this invention, but whether the drawings and spécifications con- 
tain the idea or invention; for, if it is found therein, then Glidden sim- 
ply appropriated that which was already known and in use. Turning 
to the spécifications of the Kelly patent, after describing the manner of 
making and stringing the thom or barb upon the fence-wire, we find it said 
that, "I term thèse pièces 'thorns,' and it will be observed that each pré- 
sents two sharp points. They may be so placed that they will ail stand 
in the same plane, or they may stand irregular in many différent planes. 
I prefer the latter arrangement. I can, when it is désirable to increase 
the strength of the wire, lay another wire of the same or a différent size 
along-side of a thorn-wire, and can twist the two together by any suita- 
ble mechanism. This construction is represented in Fig. 2. It tends to 
insure a regularity in the distribution of the points in many différent 
directions." Now, certainly, the last sentence shows that Kelly under- 
stood and claimed that the use of the second wire accomplished a pur- 



pose other and différent from merely'strengthening the fence. It was 
a purpose connected with the barbs or points, to-wit, that of insuring 
their distribution in many différent directions. In other words, the sec- 
ond or twisted wire would aid in holding the points upon the feiice-wire, 
for it is only by aiding in keeping them fixed in position that it would 
"insure their distribution in many différent directions." A glanée at the 
drawing, or at a fence constructed according to the one so proposed, 
shows that the necessary effect of the twisted wire is to block the move- 
ment of the points, and it would seera entirely clear that it was upon 
this effect that Kelly relied to insure the distribution of the points in 
many différent directions. Support to this view is found in the further 
statement in the spécifications to the effect that "sonie of the advantages 
of my invention may be secured by simply stringing the thorns on cords 
of hemp or other analogous material, holding them in place by twiêting two 
or more cords together." The twisting of the cords takes the place of 
the twisting of the wire, and the resuit of holding the thorns or barbs in 
place is intended and accomplished as much in the one opération as in 
the other. 

Without any aid from the language of the spécifications, a mère inspec- 
tion of the drawing representing the use of the twisted wire would disclose 
at once the resuit obtained in the way of blocking the free movement of 
the spur or barb. It is a resuit that cannot possiblybeavoided. A sec- 
ond or twisted wire cannot be used in the mode described by Kelly , without 
blocking the free latéral and circular motion of the barb, and its effect in 
this respect is so plain that it could not escape the notice of any reasonably 
skilled mechanic. If the contention of complainants in this particular 
is correct, and there is found patentable novelty in the Glidden patent, 
in the use of the twisted wire for the purpose of clamping the spur upon 
the fence-wire, then it would follow that, in 1873, Glidden could bave 
obtained a patent therefor. In other words, without any change in the 
form of the spur or barb, he would hâve been entitled to a patent cover- 
ing the use of the second wire for the purpose of aiding in fastening or 
holding the barb upon the wire. In such case, he would bave presented 
to the patentroffice a drawing and spécifications exactly describing the 
corabination shown in Fig. 2 of the drawing atta^ed to the Kelly patent, 
to-wit, the twisted wires, with the barbs or spurs locked between. The 
utmost that he could hâve asserted in support of bis claim to a patent 
therefor would hâve been that he perceived more clearly the bénéficiai 
effect resulting from the combination in the direction of holding the spurs 
upon the wire; but he could not hâve successfully asserted that any act 
or thought of his had produced or increased the bénéficiai effect of the 
twisted wire used in combination with the Kelly barb. Kelly had in- 
vented or made known the combination. The combination, when used, 
will aid in holding the spurs in place upon the wire, and cannot be used 
without producing this effect. It is an absolutely necessary mechanical 
resuit. The fact that Glidden might hâve perceived with greater clear- 
ness the results that flow from the use of the second twisted wire would 
not hâve entitled him to a patent as the inventer of such use. 
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So far, I hâve coiisiderefi the question upon the theory that the bénéfi- 
ciai effect produced by the use of the twisted wire was mainly due to 
what I bave termed its blocking effect; that is, to the fact that when the 
second wire is twisted arqund the first or fence wire, it prevents free lat- 
éral and circular motion of the barb, by bodily occupancy of the Unes 
of motion. This is the view in which the point was discussed by coun- 
sel on the argument, and it is in my judgment the tr'ue view to be taken 
of the efifect intended to be produced by the use of the twisted wire in 
both the Kelly and Glidden combinations. It is the obvions effect of 
the combination, and expérience bas shown that in actual use it is the 
/most bénéficiai resuit produced by the use of the twisted wire. By a 
strict construction of the word"clamped,"used by Glidden in the claim 
of bis patent, it might be said that he relied upon the pressure of the 
second or twisted wire against the barb to hold it in place, rathier than 
upon its blocking effect; but the spécifications show that he claimed that 
the twisted wire would exert a binding aa well as a blocking effect, and 
the claim in the patent should not therefore be limited or narrowed by 
a strict construction of the word "clamped." This binding as well as 
blocking effect is présent in the Kelly combination. It may not work 
as effectually therein as in the Glidden combination; but, as already said, 
the différence in resulting effept is due to the différence in the form of the 
barb used by Glidden, and not to ftny différence in the mode of applying 
the twisted wire, or in the funotion it performs. It follows, therefore, 
that, in using a second or twisted wire for the purpose, of clamping or 
fastening thespurs or barbs upon the fence-wire, Glidden was simply 
repeating what had already appeared in the drawings and spécifications 
pf the Kelly patent of February 11, 1868, and that it cannot be claimed 
to constitute a novel feature in the combination described in the patent 
, issued to Glidden on the twenty-fourth of November, 1874, The con- 
clusion that the drawings and spécifications of tlie Kelly patent of Feb- 
ruary 11, 1868, show the use of the second wire for the purpose of 
preventing naotipn in the barb, is in accordance with the finding of the 
United States circuit court for Northern district of Illinois in the case 
of Manufaduring Go. v. Haish, 4 Fed. Rep. 900. 

We are thus brought to a considération of the question whether pat- 
entable novelty in the Glidden combination is found in the mode in which 
the spur or barb is constructed and affixed to the wire. In view of the 
: fact ihat in 1873, when Glidden applied for his patent, the use of barbs 
; upon a wire fence, and /the use of a second or twisted wire to aid in hold- 
. ing them in place, and the mode of afSxing the barbs upon the wire, by 
.passing the fence wire through an aperture in the middle of the barb, 
and the formation of the barbs out of pièces of short wire with sharpened 
ends, were.all known and described devices, it is not to be wondered 
jfttthat the claim of novelty asserted in support of the Glidden patent, 
; grov\îing out pf the mode of constructing and aflîxing the barb, bas been 
sharply criticised. That a barb constructed in the mode shown in the 
; Glidden patent is simple and most effective cannot be questioned. It 
was a valviable improvement in the art of constructing wire fences. Its 
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utility cannot be gainsaid; yèt it is urged on behalf of défendants that' 
the coiling of the short wire forming the barb aroUnd the fence-\\ire, 
which is ail the change actually made by Glidden, was not the exhibition 
of-inventive thought or skill on his part, but is only an instance of me- 
chanical improvement in the direct line clearly pointed ont by the pré- 
viens inventors. I do not propose, however, to do more than to state 
the proposition involved in gênerai ternis, for the reason that I am not 
called Upon, to décide this question as an original proposition, for the 
reason that this exact point was heard and determined by Judge Beewer 
in the case of Manufacluring Go. v. Wire Go., 24 Fed. Rep. 23, in the 
Southern district of lowa; it being held by the circuit judge that the 
formation of the barb by coiling the transverse wire between the ends 
around the fence-wire was first expressed in Glidden's application for a 
patent, and that it was novel and useful to a degree sufficient to support 
the combination covered by the patent now in question. Relying upoa 
the conclusion reached in that case, it foUows of necessity that the dé- 
fense of want of useful novelty in the Glidden patent cannot be sus- 
tained, by reason of the fact that the mode of forming and afBxing the 
barb by coiling the barb-wire around the fence-wire iS held to he a use- 
ful and patentable improvement. 

It is contended, however, by the défendants, that Glidden is not the 
originator of this form of barb, and that this mode of constructing and 
affixing the barb was known and in use long prior to the date of the 
Glidden patent. The burden of establishing prior use is of course upon 
the défendants, and it is a défense needing clear and satisfactory évidence 
in its support. It cannot be rested upon mère possibilities or even prob- 
abilities, but it must be made practically certain in ail essential pa:rtic- 
ulars. 

The first instance of prior use relied upon by défendants, is that known 
as the "Morley Invention." In the case already cited against the Grin- 
nel Wire Company, decided by Judge Brewer, it was claimed that a 
panel of wire fence had been exhibited at Delhi, in Delaware county, 
lowa, at a fair held in 1858 or 1859, containing barbs put on by coiling 
the same upon the fence-wire. The évidence tôuching the same was evi- 
dently wanting in many particulars, as is shown by the remarks of the 
judge to the efîèct 'that it was not disclosed who made the fence, nor 
whence he came, nor where he went, nor was any part of the wire shown 
to be in existence. The défendants in the présent case claim that one 
Alvin Morley was the exhibitor of the panel of fence at the Delhi fair, 
and that they hâve proved that he had used other spécimens of his fence 
in several différent ways or places, and that it consisted of a plain wire, 
with barbs coiled around it, made out of short pièces of wire with sharp- 
ened ends. The évidence introduced in regard to Morley 's invention 
cOvers many hundred pages, embracing the testimony-of alargenuniber 
of witnesses introduced on behalf of both parties, and the utmost I can 
do is to indicate the gênerai or salient points connected therewith. It 
is an \mquestioned fact that Alvin Morley owned lands in Delaware 
county; that his family lived in Bradford county, Pennsylvania; that foi 
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e number of years, including 1858 to 1864, he spent a large portion of 
his time in lowa, living alone, or boarding with his neighbors; that he 
was not of entirely sound mind, and that he died in an insane asylum 
in Pennsylvania in 1867, having beenplaced therein in 1866. It is also 
Bhown that after the beginning of the war, that is, after 1861, the county 
fairs of Delaware county were held at Manchester; none being held at 
Delhi after 1861. Whatever was exhibited by Morley at Delhi, and, in 
fact, whatever he did in the line 6î making barbed-wire fences, it is évi- 
dent, long preceded the application for the Glidden patent. 

On behaif of défendants, one John Dubois, a farmer living in Dela- 
ware county, testifies that in 1858 or 1859, at the time the fair was be- 
ing held at Delhi, Al vin Morley came to his house, having with him 
a pièce of fence wire which had short pièces of wire wound around it; 
that Morley remained with him that night; that the next day he saw 
a panel of fence on the fair ground exhibited by Morley, made by 
stretching wirea from a tree or post to another post; and that the wire 
80 used was the same or similar to that previously shown him by Mor- 
ley. H. L. Bâtes testifies that he is a blacksmith; that he attended a 
fair at .Delhi, and aided Morley in putting up the panel of fence that 
was exhibited. He describes the way the barbs were coiled around the 
fence-wire, testifies that he made the tools with which the short wires 
were twisted around the fence-wire; and describes the tools; and at the 
request of counsel, during an adjoumment in taking the testimony, 
he made a set of tools, which are exhibited in the évidence; and by 
actual experiment it is shown that the barbs can be readily put on 
by means of thèse tools. The witness also testifies that he afterwards 
made a pair of shears for Morley, to be used in cutting the wire into 
pièces suitable for barbs. T. W. Kobinson testifies that he acted as 
deputy-marshal at the fair at Delhi; that he rode a gray horse, and, 
having occasion to leave him, he hitched him for a few moments to a 
fence-post in the fair grounds, and on his return he found the horse's 
nose and breast bloody, caused by a eut on his lip, and then, on exam- 
ina tion, he saw that the wires attached to the post had snags or barbs 
thereon, formed by coiling a short pièce of wire around the fence-wire. 
This witness also testifies that in 1857 he was engaged in work upon a 
railroad being built through Delaware county, near which Alvin Morley 
had a pièce of land; that Morley was frequently where witness was work- 
ing, and tried to sell him the land for a pair of mules; that he had with 
him a pièce of wire with snags on it, which he exhibited to witness, say- 
ing he was going to get it patented. George Underwood testifies that he 
remembers the fair at Delhi; that he was then a lad of eight or nine years 
of âge; that, in playing with other boys on the fair grounds, he was 
thrown against a panel of fence, and received two cuts; one above and 
one below his eye, which bled freely, and the scars of which are now 
visible upon his face; that the cuts were caused by the wires twisted on 
the fence-wire. Stephen Potter testifies that he attended the fair at Delhi; 
saw Morley thereat; that he was exhibiting a panel of a fence, made of 
wires stretched between a tree and a post, with barbs made of short wires 
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twisted around the plain wires; that, at fais request, Morley gave him a 
pièce of the wire with barbs on it; that he took it home with him; that 
he and his wife talked about it, and its efifect on stock; that he had the 
spécimen of wire in his kitchen for some time, and then put it in ar ;ld 
trunk, in which he kept varions relies and keepsakes; that it had re- 
mained there; and was still there. And then, on request of defendant's 
counsel, witness went to his home, brought the spécimen of wire before 
the notary, and the same was made an exhibit in the case. It consists 
of a short pièce of plain fence-wire with two barbs on it, made by twist- 
ing short pièces of wire transversely around the fence-wire. J. H. Har- 
rington testified that he attended the Delhi fair; that he saw the panel of' 
fence made of wires situated between a smaU tree and posts, there being 
barbs on same, made of short wires twisted around the fence-wire; that 
what attracted his attention to it was that a man wbb was somewhat in- 
toxicated rode a bull around the track, and a "lot of fellows got around 
him, and tried to drive the bull on the wires with him on it;" that wit- 
ness then examined the wire, and notiçed its construction. J, H. Pétera 
testified that.he was at the fair; saw the Morley fence; that it had prick- 
ers on it; and remembered the eircumstanees of the bull being ridden 
around: In addition to the witnesses alreadynamedy;14 others testified 
that they were at the Delhi fair; that they saw the panel of fence exhib- 
ited by Morley; that there were snags, or what are now called barbs, 
thereon; and that thèse barbs were made by twisting short pièces around 
the fencôrwire. It is an admitted fact that Alvin Morley owned a sinail 
saw-mill located on the Maquoketa river. M. Eldridge testified that he 
is a farmer, owning a farm comering onto the 40 on which Morley 's mill 
was located; that in 1868 or 1859 he was frequently at the mill, haul- 
ing logs thereto, and for other purposes; that Morley had near the mill 
a small yard for cattle, made of posts and boards, and on part of it a wire 
was strung around the top, and that it had some sort of barbs on it, 
though he could not now describe the same; that Morley was frequently 
at his house. "Hewas always talking more or less about. getting up 
barbed wire and other things that he was hatching up." D. J. Johnson 
testified that in 1859 hewas at Morley's mill; saw a calf-pen there; that 
on it were wires with prickers on same; that Morley showed him how he 
put on thèse prickers; that he took a pièce of smooth wire, fastened one 
end to a tree, and the other to his wagon, and drew it tight, this wire 
being 20 or 30 feet long; that the prickers were made out of short pièces 
of wire; that Morley had two little machines, about ten inches or a foot 
long, witli holes in them, and that with thèse he twisted the prickers 
twice around the strand wire. S. R. Young and Ichabod McDonald both 
testified to seeing a cow-yard at the mill, made of posts, boards, and a 
wire with prickers on it. H. C. Spangler testified that at one time — and 
hé thinks it was in 1862— he went with Morley into a shed npon the 
latter's place for the purpose of getting a pièce of machinery; that he 
found the shed divided iiito two compartments by wire stretched acrosa 
the shed; that there were barbs or prickers thereon, on which ke tore 
his coat. It is an admitted fact that Morley had invented what is termed 
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& travJeling cow+peii;beingia peu withlthree sides, placed on wheels, and- 
ào cbaatructed.thatit'ndight be irioved;by!the animal insideofit. : Some 
seveii or eight Witnessesteètify thàt at dififerent dates, wben they saw 
th'is machine, it had on it oue or more strands of fence-wire with barbs^ 
orprickers on it, put on in the same manner as were the prickers on the 
Delhi fair exhibit. A large number of witnesses testify to the existence 
upon what are termed Morley's "North" and "South" farms of short 
pièces 'of^fence, madeiofplain wireSjWith barbs twisted around them. 
Many circumstances are detailed by the several wittiesses in connection 
therewith,as Êictsaiding their recoUection, and supporting the testimony 
they give; but it is impossible to even briefly state thém within any 
reasonable limits. 

To meet this array of testimony in support of the allégation that Alvin 
Mérley had used a bàrb of the same form as that found in the Glidden 
combination, thé complainants rely, first, oii the improbability of a man 
With the mental characteristics of Morley being able to couceive or in vent 
suchafence. That he was of unsound mind is not questioned. The 
undisputed facls showv bowever, that he had ability enough to attend to 
his business affiiirs, and that his mind ran on inventions of différent 
kihds. Dr. Boomer, a witness called by complainànts, who attended 
Morley professionally, and knew him from 1858 or 1859, testified that 
he'was sahe most of the time, and upon mostsûbjects. Taking the 
whole evidenpe togethér, it >wholly fails to show that, in 1868 and 1859, 
Morley did not pûssesa sufficient mental ability to do ail that is claimed 
that he did. Compla;inan.ts' next reliancë is upon the testimony of the 
immédiate famîly of Mr. Morley, to: the eflèct that they never heard him 
say anything àbout barbed wire or barbed-wire fences-. None of Morley's 
family evier résided in lowa; they rem^ined in Pennsylvania. Elizà 
Morley testified that she was the widow bf Alvin Morley; that he had 
dliied 18 yefers ago; that she was 83 years old; that she nevcr was in 
Ipwa; that her husband had spent a great deal of his time in lowa; 
that when at home he talked fully about his business;' that she did not 
think h% éver. said anything about bàrbed-fence wire, or fence-wire with 
èhàrp points qii it. It dpes not appéàr that heeVèr mentionèd to hei? 
ariy of his inventions. The testimony of the two daughters was to the 
samé eSeot. George Morley, a son; testified that he visited lowa once 
ini 1858, 1859,' or 1860; that he was at his father's mill some time, and 
saw no barbed wire about it,nordid he hèar his father say anything about 
itii.' Frank S. Morley testified that his father never said anything about 
barbed wire; that he did describe the traveling cow-pasture, and made 
àroùghmodel of it. It will beremembered that, inl866, Alvin Morley 
haid i applied for and obtained a patent Upon a âo-called traveling co w-pen. 
This patent waâ iound upon the body of Alvin Morley, and passed into 
the keeping cif the son, Fraùk, S. None of the family testify that the 
fether èver mentionèd any bther invention save the «iw^pen. This they 
wonld remeûiber because they had i|;he patent. Thecomplainants, by their 
own évidence, show that Morley had been working at a number of other 
Contrivanoes'in lowa.; If Morley never mentionèd any of thèse to his 
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family in Pennsylvania, ihen it ia'of no significant» if he did riot unen- 
tion the wire-fence. It. is, ho wever, entirely possible that he rnight hâve 
talked of ail of them , and the lapse of time hâve caiised ail to be forgottenj 
save the one covered by the patent, which served tb keep that in mem- 
cry. In regard to the fence exhibited at the Delhi fair, some seven wit- 
nesses testify that they were in attendance at the fair, and thai they saw 
nothing of the Morley fence. Tw^o copies of the Delaware Journal, then 
edited by J. L. MeCreery, with notices of the fairs held at Delhi in 1859 
and 1860!, are introdnced in connection with the tastimony of J. L. Me- 
Creery ^ The papers contain a list of premiums awatded. No mention 
is found therein of Alvin Morley or his fence; nor is thesamementioned 
in the editorial conunents. The papera show for themselves that only 
a very few items are named by the editor, and the absence of a matide 
of the Morley exhibit is of little moment. Complainants called as amt- 
ness W. W. Potter, son of Stephen Potter, who had produced the spéci- 
mens of wire, and identified it as a pièce given him by Alvin Morley ,aàd 
he testifièd that he had li^^ed with his father until August, 187:2, wh'èn 
he removed to Nebraska, being then about 20 years of âge; that hé ré*- 
members the old trunk referred to by his father, and its contents; that 
his father kept his razor in the trunk, and witness was in the habit df 
going to the trunk to get the razor, and that thepieceof wire in question 
was not in the trunk, This évidence contradicte that of the father in a 
very important partioular. It appears that the witness went from Ne- 
braska to-Ghicagoto give this testimony; the effect of which is to accûSô 
his own father of perjury. There are other miatters shown upon thè rec- 
ord tendjngto weaken the credibility of the son;' but withoutrelyingon 
thèse, and without accusing either party of deliberate falsehood.it is posr 
fiible to reiepncile the contradictory testimony. The relies in the trunk 
which the son remembers were mainly family keepsakes, such as would 
be likelytô be talked about, and the memorytheteof fixed in that Mfayi 
The pièce of wire, haying no such association, might readily hâve been 
in: the triink, and the son havë taken little or no note thereof. His vis- 
Ha< to : the trunk for the purposé of getting his father's razor drtuibtless 
ceasëd in 1872, when the witness went to Nebraska, and after the lapse 
iof 15: years !he might easily hâve forgotten the faot-.tlxat among the otbèr 
contents: of the trunk was the small pièce of wire. It is possible that the 
son should honestly but mistakenly testify as he did; but the testimony 
of the father, if untrtie, must hâve been intentionally false.;, Frotn this 
conclusion there can be no èscape. Quite a number of witiiesses are in- 
trodnced touching the fences erected by Morley, whose evideacie jitrongly 
tends to show that no barbs were put tipon the same, or, at least, that 
they never lioticed any; btit I shaU not attempt to state the sanie ih dé- 
tail, It is Bufficient to say that, if the évidence satisfactorily eslablishes 
the faot that Morley exhibited a panel of fence at the Delhi fiiir in' 1859, 
then it is entirely probable, if not certain, that he used a similar wire in 
the maniier the défendants' witiiesses describe. , • > 

In regard to the fair exhibit^ there axe but two solutions that are ad- 
niissible; Either th© witnèsses foi" défendant hâve been enabled to rie- 
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ealltand téstify to the séries of facts detailed by them, because they are 
traeî or eke a number of thèse witnesses bave intentionally concocted a 
false story, and bave inventëd, knowingly, tbe circumstances detailed by 
them; thuâ committing perjury by the wholesale. To successfuUy ac- 
eomplish what bas been done in this regard, if the story is false, hasne- 
eessitated a careful préparation ofthe witnesses, and a thorough and sys- 
tematic • training of them, which would of necessity inculpate a very 
large number of persons. Not only is there an entire lack of évidence 
to'show fhat suchia nefarious plan had been undertaken, but Ao motive 
can' be confleived of, that would induce so large a number of well-known 
persons to engage in such a conspiracy. If this solution is not admis- 
sible, 'then itmust be accepted as proved beyond ail reasonable question 
thàt, as early as in 1859, Alvin Morley had, for the purpose of render- 
ing'plain wir© more effectuai as a feuce, placed thereon what are now 
knownas barbs, made by twistingèhort pièces of wire around thé fence- 
wire,ywîth the sharpened ends prqjeçting therefrom; and that he had ex- 
hibited a spécimen of wire thus prepared with barbs at the fair held at 
Delhi in 1859. This beiiig proven and accepted as a fact, then valuable 
support is given tothe testiriiony on part of défendant tending to show 
the use of this: wire by Mftrley in the other ways and places named in the 
évidence, ànd it must be held that such use is established. 

A large amount of évidence has been adduced by both parties in re- 
gaM'to what are termed the :Loûg, Stone, Hutchinson, and Beer's fences. 
It is unneoes^ry to refer théreto at any length . If I am correct in the 
conclusion ' reached touohing the Morley invention, it is immaterial 
whëther the construction of thèse fences antedated Glidden's patent or 
not, for one instance of established prior use defeats the patent as effectu- 
ally as aidozen; On the other hand, if the évidence in support of the 
Morley invention is insufficient to establish a case of prior use, then it 
would be uséless to claimthat there was suflScient évidence to establish 
such priority in any of the other instances named. 

Having reached the conclusion that the défendants hâve shown that 
Alvin Morley did, as early as the year 1859, makeuse of a barb, formed 
of a shatpened wire coiled around thestrand or fence wire, for the iden- 
tical purpose subserved by the barb in the Glidden combination, and 
that this use was not confined to mère experiment, but was applied in 
the construction of fences upon his property, and became known to bis 
neighbors and acquaintances, it' folio ws that Glidden is proved not to 
hâve been thft first inventer of either the twisted wire, or the coiled barb 
forming his combination; and, if he was not the inventor of either, 
then the only. change he made in his combination was to substitute for 
the-Kelly form of barb a coiled barb not his own invention; and this 
act <if substitution cannot be held to be invention, as the resuit of the 
^ombinatiah did not effect any novel resuit. This being so, the patent 
'in question cannot be sustainecL 

Défendants also rely on the further défense of abandonment on part 
of the pateintee; basing this upon the facts connected with his applica- 
tions for the severàl patents issued to him . The first application fiied by 
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Glidden wasin October, 1873, in which he claimeda patent on (1) the 
wires, A, A, twisted together, and combined with spurs, D, E, as and 
for the purpose set forth; (2) the combination of the wires, A, A, and 
spurs, D, C, with the twister, C, substantially as described and shown. 
The application was rejected for want of novelty; spécial référence being 
made tothe Kelly patent of 1868. December 9, 1873, an amended ap- 
plication was filed by Glidden, in which he states: 

"I disclaim the invention of prongs per se broadly, as sueh hâve been at- 
tachéd to wire fence before, but confine myself to what is set forth in the 
daim. * * * i claim the combination of the prongs or spurs, D, E, with 
the twisted wire, A, A, and twister, C, when the latter is used in the manu- 
facture and support of the fence as set fortfa." 

The application as amended was again rejected; and Glidden, by hia 
attorney, addressed the office, under date of December 29th, urging 
the value of the twister as an important and novel élément in the combi- 
naton. No référence is made to any claim for novelty in the form of 
the spurs j or in the manner of affixing the same to the fence-wire by 
coiling. Under date of January 12, 1874, the application was for the 
third time rejected . On the fourteenth of March, 1874, Glidden filed an 
application for a patent for an improveraent in wire-strctchers for fences. 
In the drawing attached, two wires are shown with spurs, made of short 
pièces of wire coiled arouad the fénce-wires. In the spécifications, it is 
stated: 

"I do not daim tohaveoriginatedthedevicesknownas ' spurs ' or ' prongs ' 
on the wires, they having been used before, but confine myself to the means 
for holding the spurs at proper intervais on the wires, and to the means for 
obtaining a uniform tension of the wires, as claimed." 

A patent on this application was granted under date May 12, 1874. 
On the twentieth of June, 1874, Glidden filed an amended spécification 
in the application already rejected; and finally, on the twenty-fourth of 
November, 1874, the patent involved in this suit was issued. January 
26, 1876, an application for a reissue of the patent of May 12, 1874, 
was filed, and granted under date of February 8, 187,6; the claim being 
for, "in combination with a fence-wire, a barb formed of a short pièce 
of pointed wire, secured in place upon the fence-wire by coiling between 
its ends, forming two projecting points, substantially as specified." This 
reissue has been adjudged to be void, being an attempt to enlarge the 
claim of the patent on which it is based. 

There can be but little question that if Glidden had not procured the 
issuance of patent No. 157,124, on the amended spécifications filed Jiine 
20, 1874, there would be no escape from the conclusion that either he 
did not claim to bave invented the coiled barb, or, if he had originated 
the same, that he had dedicated such invention to public use. In the 
combination filed December 9, 1873. a disclaimer of the invention 
of prongs is made; the claim being for the combination of prongs or 
spurs with the twisted wire. Taking the disclaimer in connection with 
that found in the application for patent No. 160,683, and remember- 
ing that in thèse applications and drawings the mode of forming the 
v.33F.no.4— 18 
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barb, by coiling the same arouhd the fence-wirea, is expressly shown, 
it would seem an unavoidable conclusion that Glidden had tbus fully 
shown this mode of affixing the barbs, and had practically disclaimed 
being the inventer thereof, and had fully authorized thé public to make 
use of this form of barb or spur. If, therefore, he had not renewed 
his epplication on June 20, 1874, by the amendaient then made, the 
défense of abandonment would be clearly established. On part of 
the défendant, it is claimed that the filing of the amendment in June, 
1874, and the subséquent issuance of the patent in suit, does not change 
the légal effect of the facts stated, and that the disclaimers found in the 
applications are just as cogent evidetice of abandonment in the one case 
as in the other. On behalf 6f complainant, it is urged that the pat- 
ent, when ifinally issued, reverts backto the date of the original applica- 
tion, and, in effect, it speaks from that time. Under ordinary circnm- 
stances, this is doubtless true; but there are exceptions to the rule. The 
doubt in my mind, in the présent case, arises from the uncertainty as to 
the real daim intended to be asserted by Glidden to the form of the barb 
or spur, as shown in the combitiation when he originally applied for a 
patent, in October, 1873. Assuming that the patent as finally issued, 
covers the form of the barb or spurs as shown in the Glidden conibina- 
tion, whidi isthe effect of the adjudication by Judge Breweb in the 
Grinndl Case, aad that Glidden sought in his original application tose- 
cure that as part of his combination, then it is not made clear that» by 
the disclaimers filed, he intended jtaore than to négative the idea that 
he claimed to bave originated the idea of putting âpurs or prongs upoïi 
plain fence^wire. The fact that hé renewed his effort to obtain à patent 
upon his original application as àmeùded, and finally sùcceeded tbéreiri, 
shows that he had not abandoned his claim to whatever of noveltymight 
be found to exist in the combination covered by the patent issued; and, 
read in the light ofhis action in this particular, it must be held that the 
évidence fails tosustain the défense. 

The patent being void, however, on the ground that it is only a com- 
bination ofknown éléments, of which Glidden was not the ôrst inventor, 
for the production of an old and known resuit and that it is therefore 
lacking in patentable novelty, the bill in this cause must be dismissed 
on its merits, at complainants' eosts. 
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CoLtJMBIA RXJBBER Co. et ol. V. KlOUS. 

(Cireuii Court, D. Massachusetts. December 39, 1887.) 

Patents FOK Ikvéktioks — Kbisbxjb— Bustleb. 

A. W. Thomas, In a patent for improvement in buBtles, granted May 9, 1871, 
claimed a séries of standards composed of several uprights, secured perma- 
nently together at their bends •with ttieir ends spread apart and attaçlied to 
the bowB and waistband. In a reissue of May 14, 1873, the claim was broad- 
ened to coyer a single standard, in place of a séries, consisting of several up- 
rights. In a second reissue he claimed a single standard composed of a single 
upright. SëM, that the claimB in the second reissue, which were broader than 
the original patent at the flrst reissue, were void, and the Klous bustle which 
bas a horizontal bow, extending out from the waistband, with single uprighta 
attached to this bow, and their upper ends attached to the bows and waist- 
band, respectively, was quite différent, and no inf ringement. 

In Equity. On bill for injunction. 

The Columbia Rubber Company and others, complaînants, filed a bill 
to enjpin Seman Klous, défendant, from infringing a patent granted to 
Àraos W. Thomas, for improSrement in bustles. 

Idvérmore & Rsh, ioT complainants. 

J. J. Myera avid J, H. Appleton, for défendant. 

CoLT, J. This is a, bill in equity brought for thealleged infringement 
of reissued lettèrà patent Nô. 6,563, datedSeptember 2, 1873, granted 
to Amos W* Thomas for improvements in bustles. The original patent 
was dated May 9, 1871, and the first reissue, May 14, 1872. The prés- 
ent suit is brought upon the second reissue. The patent and the first 
reissue contain but a single claim; in the second reissue the claims are 
expanded to the number of twelve, and material changes and additions 
are made to the spécification. The original patent is short, and under- 
stood without difficulty, and this is true of the first reissue; it is only 
when we come to the expanded claims of the second reissue that any 
doubt or difiicultyarises as to the exact character and scope of the in- 
vention. Turning to the original patent, the patentée thus defines his 
invention: 

"My invention relates to the mode of suspending the horizontal or slightly 
inçlined bars of skirt-wire which project backward from the right and left 
isides of a band bnckled around the waist of a person; and consista of tbree 
séries, more or less, of standards, each séries consisting of several pièces of 
flatelastic skirt-wire, bent, secured permanently together at the bends, and 
the ends spread apart so as to afford straight uprights, when the upper end of 
the inner or longest one is securèly attaehéd to the waistband, and the ends 
of the successivçly shortening ones to the respective horizontal or slightly de- 
cljned bows, and tho. tournure applied so that the connected bent portion of 
eaçh of the said séries of standards will rest agalnst the person, and the said 
standards thus rigidly support the bows in therequired horizontal or declined 
positions, and at thé sàme time allow them to yield elastically inward to any 
biitside latéraipKëèsure or impact upon the tournure; the abject of my inven- 
tion being to afford auch a support to the rear portion of the dress skirt a^ 
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will effectually prevent its weight from swagging the bows downward, and 
at the same time allow the said bows to yield elastically inward to latéral 
pressure or impact from the outside of the dress." 

The clairn is as foUows: 

"The séries of standards, C, C, C, in combination with the waistband, A, 
and bows, B, B', B^, B^, B<, constructed and arranged to operate substan- 
tially as and for the purpose hereinbefore set forth. " 

From the spécification taken in connection with the drawings, the in- 
vention of Thomas is clear. It consisted of a standard, or standards, 
coinposed of several uprights secured permanently together at their bends 
with their ends spread apart, and respectively attached to the bows and 
waistband. In the original patent the claim was limited to a séries of 
standards in combination with the waistband and bows. In the first re- 
issue, granted about a year afterwards, the claim was broadened so as 
to cover a single standard, C, in place of a séries. It reads as follows: 

"The brace, or standard, Ccomposfcd of a séries of converging wires which 
hâve their outer ends respectively connected to theiwaistband and the several 
bows, as set forth." 

In the second reissue the attempt is made to broaden the claims of 
the original patent and the first reissue, so that the patent shall cover a 
standard composed of a single upright. The original invention was for 
a séries of standards, each composed of several uprights; the first reissue 
contained the broader claim of a single standard consisting of several 
uprights; the second reissue, granted more than two yearsafter the date 
of the original, now seeks by changes in the spécification and additional 
claims to enlarge the sc(^pe of the patent, so that it may include a stand- 
ard composed of a single upright. Under the law as now well estab- 
lished this cannot be donc, and ail claims in the second reissue which 
are broader than the claim of the original patent or the first reissue are 
void. The plaintiflfs rely upon claims 5 and 9 of the second reissue. 
Claim 5 reads: 

"A bustle standard or support for sustaining superincumbent weight ex- 
erted In the direction of its length, without yielding in said direction, having 
a base which rests against the person of the wearer, an outer extremity se- 
cured to the bow or bows, and a suspender proceeding from said base to the 
waistband, substantially as described." 

This claim, by its language, covers a single upright secured to a bow, 
and is broader than the daim of the original patent or the first reissue, 
and therefore it must be held to be void. 

Claim 9 is for a "bustle standard or support for the bows, having a 
séries of braces, two or more, the extremity of each of which is attached 
substantially as described, and which are united where they corne to- 
gether." This claim is manifestly broader than the claim of the original 
patent, where the patentée limited his daim to a séries of standards. 
The plaintiffs contend that the word standard in tho original patent means 
an upright, and that the term séries of standards in the claim signifies a 
séries of uprights. But the drawings make it clear that the word standard 
refers to several uprights secured together at the bends with their ends at- 
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tached to the several bows and waistband, and the patentée so specificaliy 
States in his spécification. It is u rged , however, that claim 9 is not broader 
than the claim in the first reissue, and that therefore it is not invalid. 
Assnming this to be true, I am of opinion that the defendant's bustle does 
not infringe this claim. The Klous bustle has not the séries of uprights 
whichare the main feature of the Thomas invention. The claim says 
that the séries of uprights or braces are united where they come together, 
which is at the bends. This feature is also absent from the Klous bustle. 
In the Klous bustle we find a new élément, namely, a horizontal bow 
extending out from the waistband below the other bows. Single uprights 
are attached to this bow, while their upper ends are attached respect! vely 
to the bows and the waistband. The combination of éléments which go 
to make up the ninth claim of the Thomas reissae are not found in the 
Klous busùe, nor what may fairly be considered their équivalent. The 
organization of the Klous bustle is quite différent. 

For thèse reasons I think that the Mil should be dismissed. 



WisE V. Grand Avenue Ry. Co. 
(Gù-euit Court, W. B. Missouri, W. D. January 5, 1888.) 

1. Patents fok Intentions— Inpringembnt—Injcfnction. 

It is not necessary for a patentée to establish the validity of his patent at 
law before he can obtain équitable relief for its infringement; but the chan- 
celier may in his discrétion require an action at law to be brought and tried, 
before awarding an injunction, if he doubts the validity of the patent. 

2. Samb — Suit i"ob Infbingbment — Law and EquiTt. 

A patentée may sue either at law or in equity for an infringement of his 
patent, according to the na|;ure of the relief demanded. 
8. Same— Suit foe iNFErNOBMBNT— Certaintt in Pleading. 

A bill to enjoin an alleged infringement of a patent described therein merely 
as an "Improvement in Cable Bailways" is demurrable, as not showing with 
BufiSlcient certaiuty in what the alleged invention cousists. 

In Ëquity. On demurrer to bill. 
R. H. Mànning, for complainant. 
D. B. Holmes, for défendant. 

Thayer, J. In this case the objections taken to the complaint are 
threefold and as follows: First, that the complaint does not contain 
any matter of équitable cognizance; second, that the complaint does not 
show in what the alleged invention of the complainant consista; and, 
third, that the biU does not show that the validity of the alleged patent 
has as yet been established at law. 

The first and third objections to the bill are untenable. The com- 
plainant seeks an injunction to restrain an alleged infringement of letters 
patent, and, as an incident of such relief, he also prays for a discovery 
and an account of the profits realized by the défendant by the use of the 
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invention. This is a mntter that falls within the équitable jùrisdictioiî 
of the court. It is now settled thàt a patentée may sue either at law or 
in equity, according as the relief demanded is of a légal or équitable 
nature. If damages for an alleged înfringement are sought, an actior» 
ftt law is the appropriate action; and if the patent bas expired at the 
Jime suit is brought, so that an injunction cannot be awarded, it is ordi- 
narily the exclusive remedy. But if the patent bas not expired, and the 
patentée wishes to restrain acts of infringement, he may sue in equity 
fôr an injunction, and, as an incident to that form of relief, the court 
bas power to decree an accounting as to profits realized by the défendant. 
A patentée is not compelled to sue at law and establish the validity of 
bis patent in that forum as a condition précèdent to obtaining équitable re- 
lief, although the chancelier may in his discrétion require a suit at law 
to be brought and tried, before awarding an injunction, if he doubts the 
validity of the patent. But, as a, matter of practiee, courts of equity 
rarely, if ever, require a suit at law to be brought to establish the valid- 
ity of a patent, preferring usually to hear and détermine for themselve» 
ail questions that may arise affecting the validity of the same. Thèse 
questions bave ail been so well settled that a référence to the authoritiea 
is ail that is deemed necessary on thèse points of the demurrer. Root v, 
Railway Oo., 105 U. S. 189; Oochranev. Deèner, 94 U. S. 780; Goodyear 
V. Day, 2 Wall. Jr. 296; SicUesv. Gloucest&r Co., 3 Wall. Jr. 186. 

The secoùd objection to the bill, in my opinion, is well founded; that 
is to say, the bill of complaint does not show with any certainty in what 
the alleged invention consista. It merely avers that plaintifif is tlie in- 
venter of a new and useful device described in the spécifications of letters 
patent of the United States No. 357,162, and therein named an "Im- 
provement in Cable Railways;" that said letters were duly grauted to 
complainant on February 1, 1887, and were signed and counteraigned, 
respectively, by the secretary of the interior and commissioner of patenta. 
After reading the bill, the court has no information respecting the inven- 
tion further tban is centained in the statement that it is called an "Im- 
provement in Cable Railways," and that letters patent bave been issued 
for the same. Neither the patent nor the spécifications annexed thereto 
hâve been made exhibits to the bill, according to the usual practiee 
in such cases. The resuit is that an expert machinist might make a 
careful examination of ail the machinery and mechanical contrivanees 
employed by the défendant, and, after such examination, he would be 
Unable te déterminé orëveri guess, from the description ef thecomplain- 
ant's invention cbntained in this bill, whether any such invention as ia 
described is in use by the défendant. The complaint does not even Show 
to what part of the machinery usually employed by a cable rail road the 
invention hère in question appertains. 

Without further comment it will suffice to say that the bill is clearly 
defective in the respect herein indicatèd, and the demurrer will be sus- 
tained for that reason. 
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Geapf et al. v. Boesch et a?, 
{dreuif Court, If. D. California. October 8, 1887.) ■ 

1. Patents pob Intentions — Patentabilitt— Ïnfbingement. 

On the facts disclosed by the proofs, held', that the flrst claim of letters pat- 
ent No. 389,571, granted to Cari Schwintzer and William GrafiE for a lamp- 
burner, shows a patentable InTention, and is infringed by the lamp-burners 
sold by respondents. 

a. SAMB— RlQHTS OP PUBOHASER IN THE UniTED StATBS FEOM MANUFACTURER 
IN A FOREIGN COUNTBY. 

Where an invention was patented in Germany, attd subsequently patented 
in the United States, and under the Qerman patent-laws a manufacturer in 
Germany had a right to practice the invention in Germany, because he bad 
made préparation to do so prior to the issue of the German patent, and for 
that reason the German patent was of no effect as against him, a purchaser 
in the United States, purchasing from such manufacturer in Germanyi bas no 
■' right to sell the articles in the course of trade in the United States without 
licensefrotn the owner of the United States patent. 
'{Syllabus by the Court.) 

In Equity. Bill for înfringement of patent. 
Langhame & Miller, for complainants. 
(Sfcnwer <fc\Boo»ie, for respondents. 

S AWYEB, J., (oraKT/.) I hâve carefully examined this case. I am not 
satisfied that the first claim does not cover a patentable invention. It is 
a combination. The German court, which had it under considération, 
evidenily held it to be a patentable invention. It was also of the opin- 
ion that the défendants' instrument ia an infringement, and so am I. 
At ail events, I am not satisfied that it is not a patentable invention. 
The patent itself is prima fade évidence on this point which is not satis- 
factorily overthrown. It isclaimed, hojtrever, because a man by the 
îiame of Heoht bas a right to manufacture this invention in Germany, 
ihat thèse articles which the défendant brought hère, having been pur- 
■chased in Germany of him who had a right to manufacture them, the 
purchaser can lawfully import and sell them hère. I do. not think that 
can be done. I do not think the case is at ail within the range of any 
of the cases cited. In fact the first case cited by the défendant is directly 
the other way. The case that bas gone further than any of them is Adarns 
v. Burke, 17 Wall. 453, decided by the suprême court, where the pat- 
entée holding an American patent has himself sold bis right to a partic- 
ular district, free from any restrictions whatever. It was held that a 
purchaser from an assignée within the district, to which the right was 
sold, of an article manufttctured in the district, was authorized to use the 
article in any district. But the décision was carefuUy limited to the 
use. Nothing was said as to the right to sell the article outside the 
district. 

The case of McKay v. Wooater, 2 Sawy, 373, cited from the décisions 
■of this court, does not go so far as seems to be generally supposed , because 
ihat is limited, so far as the facts and the décision go, to the case where 
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a patentée had sold a limited terrîtory while owning the whole, without 
any limitation or restriction whatever, so that the assignée could make 
and sell within that territory without limitation or restriction, to be used 
anywhere, as the patentée could do. A subséquent assignée of another 
district, could net obtain any more than the patentée had at the time of 
the latter assignment. The. patentée could hâve sold the right to use 
anywhere in the United States at the time of the first partial assignment. 
He did not put in the assignment any limitation, or restriction, as to sales 
within the district assigned. The next purchaser, who takes another 
portion of territory, takes subject to that right before assigned, which 
counsel do not seem to hâve noticed. The purchase of California in that 
case was a subséquent purchase of territory with this limitation upon it. 
The first patent for the invention involved in this case is not an Ameri- 
can patent at ail. It is a German patent. Hecht, the man who has a 
right to manufacture in Germany, did not get his right from the patentée. 
He does not claim under the patent. Under the laws of Germany, when 
a patent is issued, if another man has made a machine of the kind pat- 
ented, or is prepared to make it, before the patent issues, the patentée 
has no right as against him. That was the position of Hecht, who 
manufactured in Germany the infringed articles now in question, and 
sold thera to the party who imported them from Germany and sold 
them hère. At the time that patent was issued, or applied for, Hecht 
had already made the patented article, or got machinery ready for mak- 
ing it. That, under the German law, took it out of the patent as to him, 
so that, although the patentée had a right, in Germany, as against any- 
body else, he had no right as against Hecht. Hecht did not get his right 
from the patentée at ail. He got it whoUy indépendant of him, so that, 
even if the same invention is patented in this country, he got no right 
from the patentée in either country. Hecht simply got such right as the 
German patent law gave him.. If thèse parties hère ean buy of anybody 
else who can lawfuUy manufacture the machine in Germany without the 
consent of the patentée, then ail that is necessary to do to defeat ot avoid 
an American patent, is to step over the line into Mexico or Canada, where 
the patent does not reach, and manufacture and stock the market in the 
United States by importation which can be done without any authority 
from the patentée. This is an American patent. The complainants 
claim under it; They hâve purchased it, and no one else has got any 
right from the patentée in this country. I hold that parties who seÊ 
in the United States the patented articles manufactured in other coun- 
tries, where the invention is not protected by a patent, are infringers. 

I, therefore, find in favor of the complainants on the first claim of the 
patent. It will be referred to the master to ascertain the profits and 
damages. 
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HUNTINGTON V. HaRTFOED HeEI/-PlA.TK Co. 

(CHreuit Court, D. OonneetienU November 25, 1887.) 

1. Patents for Inventions— Inpkingbment—Heeij-Plates for Rubbers. 

In letters patent No. 296,623, of April 8, 1884, to Frederick Richardson, for 
a die for securing heel-plates to rubber sboes, the invention is limited to the 
radially-placed inclineà planes, which serves to curve and clinch the ends of 
the prongs, and which, owing to the peculiarit^ of the prongs, viz., studs hav- 
ing large bases to serve as pjugs and flattened cïinching ends, are well adapted 
for the purpose. In the Richards heel-plate, (letters patent No. 369,554, of 
September 8, 1887, to Francis H. Richards, for a machine for attaching heel- 
plates,) the two extrême élévations are in lines radiating f rom a common cen- 
ter, the two corresponding prongs are curved by means of the inclines in the 
same direction in which tue Richardson end prongs are curved, and the ends 
of the prongs are flrst curved. Seld, as to such élévations, an inf ringetnént. 

S. Bame. 

Letters patent No. 296,624 of April 8, 1884, to Frederick Richardson, for a 
machine for securing heel-plates to rubbershoes, considored, and held not in- 
fringéd by letters patent No. 869,554, of September 6, 1887, to Francis H, Rich- 
ards, for a machine for attaching heel-plates, the pecuiiar parts of the Rich- 
ardson machine being the holder or guide and the mechanism connected there- 
with, and neither the platen nor the clamp nor the spring in the Richards ma- 
chine, nor the fhree in combination, being équivalent thereto. 

In Equity. On motion for prelirainary injunction. 
Wm. Edgar /Sinwnds, for plaintiff. 
Charles E. MUchéll, for défendant. 

Shipman, J. This is a motion for a prelimînary injunction against the 
alleged infringement of two letters patent, No. 296,623 for a die for secur- 
ing heel-plates to ruhber shoes, and No. 296,624 for a machine for se- 
curing such plates to such shoes, each granted to Frederick Richardson, 
April 8, 1884. The patentée described the object and gênerai charac- 
ter of the invention claimed in No. 296,623 as follows: 

"This invention has référence to an improvement in the dies which are 
placed into rubber shoes for the purpose of bending and cïinching the nails or 
pins by which metallic wearing-pieces are secured to the rubber shoes; and it 
consists in the pecuiiar and novel construction of the die for bending the nails 
or pins, and also the die for cïinching the same, as will be more fullysetfortb 
hereinafter. In rubber shoes, and particularly in rubber overshoes, the rear 
portion of the heel is subjected to more wear than any other portion of the 
shoe, and when worn admits water to the interior of the sboe. This portion 
is thereforeusuallyprotected bysome metallic plate or wearing surface, which 
requires ta be flrmly secured by cïinching the nails or pins; and to do this 
more effectually, so as to prevent the tearing of the rubber and also prevent 
leakage. is the object of this invention. When nails or pins are driven 
through the heel of a rubber shoe against the ordinary iron last, the nails are 
llable to bend near the heel-plate and tear the material, thus making a rent 
through which water may enter the shoe, and this makes the overshoe prac- 
tically useless. I form the die so that the flrst opération will be to curve the 
ends of the pins or nails witbout bending the portion in the material of the 
beel, and the continuation of the pressure exerted on the heel-plate will clinch 
the pins or nails, and so compress the material around the shanks of the pina 
or nails that no water can enter the shoe." 
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Pins, flattened at the ends which penetrate tlie rubber, are formed în; 
oné pièce with the heel-plate. ; To insure the bending of the lower part 
of the pins only, and also the close fitting of the pins in the rubber, the- 
die is providedj near the edge of the semi-circular heel-plate, with "radi- 
ally-placed inclined planes, the incline of which is placed in opposite 
directions," 80 as to bend the ends of the pins in opposite directions, 
when pressure is applied to the heel-plate and to curve the ends. The 
planes may also be placed so that each pair of pins is turned and bent 
towards each bther. Thèse planes are uniform and regular dépressions 
in the suriace qf the die; the highest élévations of ail the planes are on. 
lihes radiating from a common center. 

The claims of the patent are as foUpws: 

"(1) A heel-dle prôvided with the radially-placed inclined clinching sur- 
faces, d, d, constrùcted to bend and clinch the nails or pins of a heel-plate, 
and secure the plate to the heel of a rubber shoe, as described. 

"(2) À heel-die prôvided with the hole, o. by which it can be secured to a 
post, and radially-indlned planes, constrùcted to bend the lower portion pf the 
nails or pins, so as to enter the material In clinching and secure the heel-plate, 
as described." 

The operative part of the defendant's die consists of projections above 
its surface, whereby the prongs are set in the rubber by one stroke of 
the plunger. One side, which is the working face of each projection, is 
concave. The die of ordinary size has five pïojections, three of which 
are net radially placed. The highest élévations of thé two end projec- 
tions are on radial Unes centering at the same point. The first opération 
of the defendant'Éi die is to curve the ends of thé prong. 

Lasts or anvils which enable pronged heel-plates to be secured upori 
rubber shbes are Ôld, and a last having depressionis or recesses upon its 
surfaces, which ôperate to turn and clinch rivets or prongs in the sole of 
a shoe is old. From the nature of the subject the patent must be a 
narrow one, and the patentée haS limited it to radially-placed inclined 
planes, which serve to curve and clinch the ends of the prongs. Thèse 
planes are not simply planes circumferentially arraliged around the edge 
of the die. Such a construction would contain no patentable peculiarity. 
'ïhey are inclined planes, the élévations of which are in lines which radi- 
ate from a common center. This uniform method of construction is well- 
adapted to the peculiar prongs of the Richardson heel-plate, viz. , studs, 
which hâve enlarged bases serving as plugs, and flattened clinching ends. 
The ends, which are the only bent portion, must be carefully bent, to 
enable the plug to foUow the pointed end and fill the hole. The prongs 
of the Richards heel-plate are slender throughout their length, and ap- 
parently there is not so much need of the uniformity in the inclines of 
his projections as in the Richardson die. But the two extrême élévations 
are iû lines radia.ting from a common center, the two corresponding proiigs 
are curved by meahs of thèse incliries in the same direction in which the 
Richardson end prongs are curved, and the ends of the prongs are first 
curved. I am satisfled that, so far as the défendant uses radially-inclined 
planes, the plaintiiFs patent is infringed. 
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No. 296,624 is for a machine for fastening or securing metallîc heel- 
plates to a rubber shoe, and consists, the patentée says in his spécifica- 
tions, "in the peculiar and novel construction of the machine by which 
the rubber overshoe and the heel-plate are held and guided so as to be 
always in their proper relative positions, and the heel-plate is fotced upon 
and secured to the heel of the shoe." The first, third, and fifth claims 
which are said to be infring^d are as follows: 

"(1) In a machine for securing heel-plates to rubber overshoes, the com- 
bination with a support for the shoe, of a guide and holder, substantially as 
described, by which the heel-plate is held in the proper position on the shoe, 
and means, substantially as described, by which the heel-plate is f orced onto 
the shoe, and the nails or pins tbrough the satne and secured by clinching, as 
described," 

"(3) ïhe combination, with the piyoted swinging-post, or horn, B, con» 
structed to support the shoe, of the guide, F, constructed to support and guide 
the heel-plate, and the plunger, g, arrangea to force the heel-plate onto the 
shoe, and secure the same, substantially as deseribed." 

"(5) A machine for applying heel-plates to rubber overshoes, consisting of 
devices for attaching the same, provided with the holder, F, and means, sub- 
stantially as described, for brin^ng the same in contact with the rear portion 
of the shoe, as described." 

It i& diflBcult to describe intelligibly, without the aid of a picture or 
model, the machine of the plaintiff. It consists, in gênerai, of a swirig- 
ing-post upon which the die and the shoe are placed, the shoe being aîso 
supported upon a slender frame work. A plunger is forced by means of 
a cam against the heel-plate which is placed upon the "holder guide," and 
the pins on the heel-plate are forced through the rubber. The holder or 
guide, and the mechanism connected therewith, are the peculiar parts 
of the machine. It has a segmentai end on which the heel-plate resta, 
being secured in a central position by a double spring upon the seg- 
mentai end. On the under side of this segmentai end are pins which bear 
firmly against the rear and sides of the shoe, " so that the heel-plate ia 
also placed in the proper and exact relation required to secure the same 
in a proper manner to the shoe." This segmentai end lies between the 
under face of the heel-plate and the heel, so that after the plunger has 
descended, and after the heel-plate has been partially forced into its po- 
sition, the end must be withdrawn, or it would become pinched between 
the heel-plate and the shoe. This is effected by a projection on the 
plunger which comes in contact with an arm of a bill-crank lever, which 
acts upon an adjustable arm on the slide which carries the guide and 
withdraws the end of the holder from between the heel-plate and the heel. 

The defendant's machine is also a press, and is described in the afïi- 
davit of the inventor, Mr. Richards, as follows: 

"The defendant's machine consists in gênerai of a frame work having a 
hollow post, and a column which reaches up and laterally and terminâtes over 
said post; a plunger or slide having a vertical movement in said hollow post, 
and carrying on its upper end a suitable heel-die, sueh as I hâve already de- 
scribed in comparing dies; a lever and pitman for operating said plunger, and, 
depending from the upper end of said post, a platen or abutment, on which 
the heel-plate is secured by a clamp. This platen is hung upon à pivot, so as 
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to swing inji vertical plane npward to admit the attaehment of the plates by 
the clamp in-the way in which I hâve already stated, after which the platen 
is swung down into place over the plunger and die, where it is held by a stiff 
spring in the column against a suitable stop. A rubber shoe being iield by 
the operator upon the die or anvil by his le£t hand, the plunger carrying the 
die is forced upward by the lever whose handle is grasp^ by the right hand, 
and the beel of the shoe in ascending is ârst presented to the prongs of the 
heel-plate and perforated by said. prongs, which, passing through the shoe, 
strike the die and are bent and olinched in the way I hâve already described. 
At this stage, the shoe is attached to the abutment or platen by means of the 
clamp which holds the heel-plate, and the clamp is thereupon released, there- 
upon releasing the shoe. " 

The first and third claims include the guide, F, and the fifthclaim 
includes the holder, F, and means to bring the same in contact with the 
rear portions of the shoe. Neither the platen, nor the clatop, nor the 
spring, nor thèse three parts of the defendant's machine in combination, 
are the guide or holder, F. The Eiohards machine has a holder, and the 
plate, having been secured to it, is brought by the operator into proper 
relations with the shoe; but the whole mechanism is a simple afPair and 
is very différent from the ingénions mechanism belonging to the guide, 
F, or the holder, F. The same resuit is accomplished, but in the Rich- 
ardson machine the guide and holder and the actuating mechanism do 
the whole work of holding and gUiding the heel-plate so as to be always 
in the proper relative position with the shoe. The Richards machine 
resembles an ordinary press in which the heel-plate is clamped upon one 
post and is brought into contact with the shoe by means of the plunger 
which carries the die, and if the shoe is properly held upon the die by 
the hand of the operator, the shoe and the heel-plate will naturally be 
in proper relative position. 

Let there be a temporary injunction restraining the défendant irom 
the infringement of 296,623 by the use of any radially-placed inoUned 
planes. 



McClain V. Ortmayer d al. 
{Circuit Court, N. B. IlUnoia. January 9, 1888.) 

Patents for Intentions— IiWRiNaBMENT—HoRSB-CoLLAES. 

In an action for infringement of a patent, the claim charged as infrînged 
was for a hook f ormed of elastic wire, with a saf ety-pin intégral with the hook 
for attaching it to pads for sweat or horBe-collars. HeM, that the use of a 
hook, fastened to a pièce of leatber, so as to give an axial motion, and the 
leather fastened to the pad by means of rivets, was no infringement. 

Bamb — NovBi/TY — Combination. 

A patent obtained upon a device, upon which a patent had already been ob- 
tained, in combination with anotber exactly similar but unnecessary device, 
which it required no invention to dispense with, there being no material différ- 
ence in the mode of opération and resuit, présents no patentable novelty, 
aod for that reasou is void. 

In Equity. On bill for injunction. 
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Bill by plaintiff, Edward L. McClain, to restrain défendants A. Ort- 
mayer & Son and others from the infringement of letters patent owned 
by plaintiff. 

Pdrce & Msher and James Moore, for complainant. 

Banning & Banning, for défendants. 

BiiODGETT, J. The bill in this case seeks to restrain the alleged in- 
fringement of letters patent No. 259,700, granted to complainant Janu- 
ary 20, 1882, for a "pad for horse-collars;" patent No. 267,011, granted 
to complainant, November 7, 1882, for a "pad for horse-collars;" and 
patent No. 298,626, granted May 13, 1884, to John Scherling and L. 
D. Randall & Co., for a "pad fastening for horse-collars," which last let- 
ters patent complainant now holds by assignment. Ail thèse patents re- 
late to devices for fastening the pad to a horse-coUar, the pad being a 
sort of oushion, made of soft cloth, stuffed with hair, to be interposed 
between the coliar and neck of the horse, used mainly for heavy draft 
harness, the pads themselves are admitted to be old, and thèse patents 
hâve only to do with contrivances for fastening them to the coliar. 

The first patent covers a fastening consisting of two elastic steel hooks, 
fixed firmly by rivets to the pads, with the hooks so adjusted that one 
clasps the front roll or wale of the coliar, while the other hook clasps the 
after roll of the coliar; the hooks being of elastic material, set so as to 
firmly grip or clasp the roUs of the coliar, and thus keep the pad in 
place, and, by reason of the elasticity of the springs, the pad, while held 
properly in place, is readily détachable from the coliar. This patent 
contains two claims, but infringement is charged only as to the first, 
which is in thèse words: "As attachments to a sweat or other horse-col- 
lar pad, the elastic springs, s, s, substantially as described, and for the 
purpose set forth." 

The second patent shows a deviee similar in ail respects to the first, 
except that only one elastic hook is used, which is so arranged as to 
clasp the fore roll of the coliar, the hook for grasping the back roll of the 
çoUar being dispensed with. This patent contains two claims; infringe- 
ment is charged as to both. Thèse claims are as folio ws: (1) "As an at- 
tachment to a horse-collar pad, or other harness pad, and as adjustably 
attaehing a pad to a horse-collar, or other part of harness, the elastic sin- 
gle-roU, or single-curved spring, S, constructed, arranged, attached, and 
operating substantially in the manner shown or described, and for or 
with the purposes set forth." (2) "The combination, with a horse-collar 
pad, of the elastic single-roU or single-curve spring. S, substantially in 
the manner shown or described, and for the purposes set forth." 

The third patent covers a single safety-pin and hook, so constructed 
that the shaft of the pin is thrust into the soft material of the pad, and 
its point secured in the safety-lock, while a bow or hook springing from 
the guard of the pin is clasped over the fore roll of the coliar, substan- 
tially in the same way shown in the McClain second, or single-hook pat- 
ent; th^ only différence being that in McClain's second patent, the hook 
is riveted to the pad, while in the Scherling patent the hook is pinned 
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tô'the'eùrfaceof the pad. Infrîngemeht îs charged of the Srst clâîai of 
'this ' patent, whichis: "The described safety-pin and hook, fonned of 
wire, consisting of the bows, 6, 6, and the part, a, Connecting the bows 
with suitable intégral devices for attachaient to thè collare formed upon 
the ends of the bows, substantially as described." 

The défenses are: (1) That défendants do not infringe either patent. 
(â) That the two last-mentioned patents are void for want of novelty. 

The défendants use a strong, stiff wire hook, fastened to a stifiF pièce 
of leather, which is riveted to the pad , and adapted to clasp the front roli 
only of the collar, depending for its ready connection with and grip of 
thecoUar rather upon the yieldihg nature of the collar than the elasticity 
ôf the hook. Although there is undoubtedly some elasticity in the wire 
from which défendants' hook is made; yet it is manifest that the hook ië 
intehded to operate by forcing the coUar-roU into the thrôat of the hook 
instead of opaiing a light fleiible epring, and snapping it around'the 
coUar-roU, as wttuld be done in applying the spring shown in either of 
the McClain patents. 

As to the firàtof thèse patents, I thiuk there can be no doubt that the 
flrst claim, and for that matter both claims, requires thô use of the double 
eprings, s, 8, one arranged to grasp the front, and the other the back roll 
of the collar. The claim is for the attachaient of thèse springs, s, «, to a 
horse-collar pad. The patentée says in his spécifications: 

"One end of a spring is so curved as to partly enoirclé the fore wale or small 
roll of the oollar, and to hug it so closely as to keep out of the way of the hame, 
and the other end; is so curved as to similarly partly encircle and hug the 
after wale, or body side of the collar, and yet not interfère with the hame." 

Hère he describes two hooks or elaslic springs for the purpose of at- 
taching the pad to a horse-collar, and claims this device as his invention. 
A study of tl)e spécifications of this patent also shows, I think, very clearly, 
that the patentée intended to use hooks which should dépend mainly 
for their opération on their quality of elasticity. Now, as the défendants 
use only one hook, and that not dépendent on its elasticity for its efiect- 
ive opération, as I think a stiff hook of çaat or malléable iron would 
work as weU as défendants' wire hook, it is clear to me that they do nOt 
infringe the first claim of this patent. It was urged on behalf of défend- 
ants upon the argument that this first claim is baldly for the elastic 
springs, «, «, and that the words "as attachments to a sweat or other horse- 
collar pad " are surplusage, on the ground that an inventer is entitled to 
ail the uses to which his invention is applicable, (Roberta v. Ryer, 91 U. 
S. 157;) and that this claim, not being for a combination of the springs, 
a, 8, with the collar-pad, is for the springs alone. This claim may be sub- 
ject to this construction, but I do not base my opinion upon this view 
-of it, as it is palpable to my mind that the claim only covers the two 
springs, s, s, when used together to fasten a pad tô a horse-collar, and that 
the use of one spring is not an infringement. In fact the complainarit 
must, I think, be held to hâve admitted that his first patent required 
two springs byhis subséquent application fora patent on his single-hook 
\attachment. 
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The second patent is for the elastic single-ciirve sprîng, S, constructed 
and arranged so as to clasp only the fore roU of the coUar. It in no re- 
spect différa in construction, mode of opération, and resuit from the 
spring sbown in the first patent, which was intended to encircle and hug 
the fore roU of the collar. In othér words, the patentée has eut the two 
springs of his first patent apart, rejected the one intended to clasp the 
back roU of the collar, and taken a néw patent upon the single spring or 
hook which fastened the pad to the fore roll of the collar in the first pat- 
fflit. Undoubtedly, expérience in the use of the device covered by the 
first patent showed that the back fastening was praetically unnecessary; 
that in use the pad was held sufficiently in place by the fore fastening, 
and that the back fastening, if not a hinderance and objection, could at 
least be dispenaed with. But it did not require invention to reject thia 
useless or superfluous back fastening, and rely only upon fastening to the 
fore roll of the coUar. Any teamster who had become tired of applying 
the two hooks, where one was ail that he deemed necessary, could hâve 
broken off the back hook to save himself needless trouble, and used only 
the fore hook. This patent cornes directly within the principle stated 
by this court iaStowv. Oiiiy àf Chicago, 8 Eisa. 47, 3 Ban. & A. 91, where 
it was said: 

"A reconstruction of the machine so that a less number of parts will perf orm 
ail thé fUnctionsof thegreater maybe invention of ahigh order, but the omis- 
sion of a part, with a corresponding omission in function, so that the retained 
pMts do just what they dld before in the combinatlon, cannot be other than 
a mère matter of judgment, depending upon whether it is désirable to bave 
tbe miachine do ail or less than it did before." 

■ ■ ^ 

In his first patent, McClain provided fastenings to the front and rear 
rolls of the collar. He found by use that the front spring alone was a 
sufl&cient fastening for practical purposes, and there was, therefore, no 
invention in omitting the rear spring from his device, and using the 
front spring alone to perform the same functions it did in the first patent. 
It le true that when only the forward spring is used, it enables the per- 
son using the pad to fix its location on the collar more readily than when 
two springs are used , as in that case the two must be so located as to enable 
both springs to clasp their respective rolls of the coUar, and, as the rolls of 
the collar diverge, the double spring could fix the pad only at one place on 
the collar; but the convenience that may follow this use of this front spring 
alone, does not give to this front spring any new function or feature. In 
otherwords, itwas nothingbuta convenient mechanical adaptation of this 
first patent to the uses for which it Was designed to eut offone of thèse 
springs when expérience had shown the back one was not necessary . The 
single spring shown in the second patent does not do ail that was donc by 
the two springs in the first patent, but it does enough for practical purposes. 
Mr. McClain having by his claim and spécifications clearly limited him- 
self by his first patent to the two springs used together as shown, I da 
not think there was any patentable novelty in dispensing with one of 
thèse springs; and hence oonclude that the second McClain patent is void 
for want of nov4ty. 
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In regard to the Scherling patent, as already stated, it shows a com- 
mon and well-known safety-pin, combined with a hook of the same ma- 
terial, and intégral with the pin, the material being elastic wire, so that 
the hook may be secured or fastened to thepad by meansof the pin, and 
the pad then attached to the coUar by clasping the hook over the fore 
roll of the coUar. The drawings and spécifications show two forms of 
this device. In Figs. 1, 4, and 5 of the drawings, the safety-pin is 
shown, and in Figs. 2 and 3 the hook is attached to the pad by pins in- 
aerted in the texture of the pad, with nb safety-loop or lock to hold the 
pin in place. The proof shows that safety-pins, with hooks intégral 
with the pins, are much older in the art than the Scherling patent. 
They are shown in the English patent of Montelart of February, 1864; 
in the American patent of Moore of March, 1869; in the American pat- 
ent of Marston, January, 1872; in the American patent «fJenkins, Au- 
gust,1880; in the American patent ofJudd, March, 1882; whiletbeCa- 
nadian patent to McClain, the complainant in this case, of July, 1883, 
shows a pad fastened to a horse-collar by a wire hook fastened to the pad 
by inserting therein a pin intégral with the hook. The only différence 
that I can perceive between this patent and the two McClain patents, is 
that this device, especially in the safety-pin form, gives an axial move- 
ment of the hook; but it seems to me that McClain had in view some 
mode of attaching the hook to the surface of the pad, similar in its ac- 
tion and rèsult to that obtained by the Scherling pin and hook. In both 
his patents McClain says in substance that he would net deviate from his 
patent to fasten his springs to a surface pièce, and then fasten such sur- 
face pièce to the surface of the material of the pad by Stitching; and it 
will readily be seen that by so doing some flexibility between the pad and 
hook would be secured, for, the surface of the pad being of cloth, quite 
a. free movement of the hook back and forth would be obtained from the 
looseness and flexibility of the cloth. But without saying that McClain 
anlicipated Scherling in this particular, I am satisfied that with safety- 
pins and hooks combined as shown in the Jenkins and Judd patents, 
there was no room for invention in substituting a safety-pin and hook, 
fiuch as are shown in the Scherling patent, for the single hook or spring 
shown in the McClain patent of 1882. While McClain says in his single 
hook patent that he expected in practical opération to fasten his hook to 
the pad by means of rivets, yet at the same time, as he does not confine 
himself specifically to that mode of fastening, I apprehend that any mode 
by which the spring could be fastened to the pad, and secure the resuit 
intended to be secured by the patented device, would be allowable and 
■open to McClain. Hence, if in the device covered by his single-hook 
patent McClain. found that it was better, on the ground of economy, or 
for any other reason, to fasten the hook, or spring as he calls it, directly 
to the surface of the material of the pad with a pin, or in any other 
manner which was practically useful, he would hâve had the right to do 
60 under his patent of 1882; while his Canadian patent shows the use of 
& wire hook and spring fastened into the surface material of the pad by 
a pin; not a safety-pin, it is true, but by thrusting the pin into the ma- 
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teïial of thé pad suTDstantîally as is shown in tlie Schërling drawings, 
Nos. 2 and 5. But if I am ^^tong in this constï action, I am satisfied 
that the défendants do not infringe the Schërling patent. The claim of 
that patent, in substance, is for a hook formed of wiïe, with asaféty-pin 
intégral with the hook for attaching the hook to the pad. (The claim 
says the pin is for the attachaient of the hook to the collar, but this is 
evidently a mistake, audit was undoubtedly intended that the safety-pin 
should attach the hook to the pad.) The défendants do niot use a pin 
intégral withtheîr hook for the purpose of fastening their hook to the 
pad; but the hook is fastened to a pièce of leather in such manner as to 
^ve it an axial or rolling motion; and this leather is riveted to the pad 
by rivets passing through the material of the pad. In view of the pat^ 
entsto McGlain, this Schërling patent must be confined to the spécial de- 
vices sTiowQ and claimed, and cannot be enlarged or. expanded by con- 
struction, because hooks, both double and single, with which to fasten 
pads to coUars, and performing the same function in the same way as is 
done by Schërling, were shownin the two McClain patents now in sait, 
and also in McGlain's Canadian patent; and hence as the défendants do 
n,otuse a safety-pin int^ral with their hook to attach their pads to the 
collars, th^y cannot be said to infringe the Schërling patent. ; ,i 

For thèse reaSons, I conclude the complainant's billmust bedismisaed 
for want of equity. 



Shannon ■»., Bbuneb. 
(CHreuU Court, B. î). Missouri, B. B. May 8, 1887.) 

Patents fob Intentions— iNPBiifGBMBNT^CoNCRBTB PAvbmbnt^s. 

PlaintifE was the owner of a patent îor laying a concrète pavement in blocks, 
se that one block might be remoyed without injuring the rest of the pave- 

, ment; the division being effected by ptftting tar-paper or some équivalent 
material between the blocks. Défendant flrst laid a lower course of concrète, 
removed the wooden frame around each block, and against the edges of the 
concrète placed paper, sand, or wood, to separate it f rom the adj oining block ; 
then placed another course of concrète above, and eut thiough the lipper 
course with a trowel, making the joints of the upper course coïncide with 
those of the lower course. Éeld, that by the interposition of sand, paper, or 
wood between the blocks in the lower course, he infringed upon the patent 
of the plaintiflf. 

Same — Utilitï — Conckbte Pavements. 

The évidence showed that many attçmpts had been made to lay concrète 
pavement substantially in the mode described in plaintifE's patent, and that 
when so laid it materially afEected the wear of the pavement, and prevented 
cracking by frost. Held, that the patent Was not void for want of utility. 

Same — Anticipation— Concrète Pavements. 

Plaintiff had a patent for laying a concrète pavement in blocks, so that the 
blocks could.be removed. Défendant plead that the patent was void for want 
of invention,- ih view of prier patents, — one for a concrète foundation for a 
stone pavement without joints, with removable panels; one for a combina- 
tion for a pavement, but not covering any method of laying the substance; 
and one for laying strips of wood across the bed prepared for the concrète, 
and spreading the concrète over them, but not providing for forming blocks 
v.83F.no.4— 19 
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/-^-^rîtli Joints ëixtending froiù the fonndation, tpthe surface, as <îid the plain- : 
tiff'g. Held, tbifA uQiie.Df thèse established the défense interposed by the de- 
.' fendant' ' '' '' '' "'' ' ' , ' ■'' 

■il- i';.;!;i ■ ^ ■ . :i,:>\'- ■;,, ' ^ ' .,; ;. • ' ' ■ ::■.',■ i , ..: \.:i: 

^In'^uity. Billtor injunction» •• 

I UpUm M., Yornig, Alexaàdèr Young, and Alhert Elcdr f for complàinant. 

'Gbô. HïKniffht and Eough, Cherojl & Judson, for défendant. 

Thayer,' J. This is a suit for infringement of lettèrs patent on con- 
crète pavements, granted to John J. Schillinger, July 19, 1870, and re- 
issued undOT date of'May 2, 1871. ' This patent bas been several times 
before the varions fedecal courts iïi cases ofalleged infringement, and tha 
décisions ftre not wholly in accord as ^ to what is coveréd by the patent. 
The disagreement appears tô hâve arisên since a disdaimer was filed by 
the patentée in 1875y whereby he withdrew certain parts of the spécifica- 
tions bf the reissuéd'letters. The circuit courts bave verygenerally held 
the invention, since thé disclaimer, itoconsist in dividing a concrète pave- 
ment, lasitis laid iîitoblocfcs op sections, so that one block may be re- 
mîovéd or repaired without îrijury to the: rest of the pavement, the divis* 
iotf bëingeffected byinterposing !Somle substance betweep the blocks> 
such as tar-paper, or some equivsitent material, SchiUinger v. Chiivther, 14 > 
Bl«téhfi 152; Same-ViSame, 17 Blatchf. 66; Pavmg Cb, Vi MoUtar, 7 Sawy. 
190, 8Fed. Rep. 821; SchiUingerv. Brewîng Go., 21 Blatçhf. 383, 17 Fed.: 
Rep. 244; Kuhl v. MueUer, 21 Fed. Rep. 510. On the other hand, the 
suprême court of the district of Columbia bas held, in an elaborate and 
carefully prepared décision, that the Schillinger invention, after the dis- 
claimer, "comprehended only a combination of strips of tar-paper, or 
its équivalent, with separate concrète biocks," s6 as to make a tight joint; 
and the équivalent of ter-pajper was held to be some "flexible or manage- 
able substance, like tin-foil."" SckiHAnger v. C^anford, (decided July 6, 
1885,) 0,f@.DecenîbeF 21, 1886, p„ 1349. , , 

Owîng to the spécial jurisdiction in patent cases conferred on the su- 
prenieçjjiirt pf thé Distriètbf ColumMa, its décision^ jp such matters are 
entitledto great respect. ; But tlie suprême court o^ the United States, 
in a still later case, seem to bave approved of the construction given to 
1jbispa,1féht;by thé/circuit courts otV the United States, in thé cases first 
above cited. Pasing Go, !v. Schalicke, 119 Û. S. 404, 7 Sup. Gt. Rep. 391. 
While tl^^ Stlpreme couft^ iti the casé last referred to, does nôt attempt 
to definé tïie soope of the Schillinger invention by an ihdependeht bx- 
amination of the subject, yet it refers with manifest approval to the 
cases of SiMlinger v. Om^ver, supra, and other kindred cases; and the 
qùestibp, of! infringement or npR-ihfringément, in the case under con- 
sidération, is made to tum on the point wbether there had been a com- 
plète division of the pavement into biocks, in the process of laying the- 
s'^me. by thé intetpositiçto bf some sëparating médium, so as to permit 
blocks.to be removed separately, and soas to control the:line of fracture. 
Th« court say: . ' ' 

"TIj^, évidence lii the pre^jènt casé shows that the clefeiidant, during the 
proçjBSS of oiaking his pavepxent, marked oS its surface into squares. But. the 
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question îswhéthe'ryie, to any exténti divided Uinto htoclis, so tJiat the Une 
ofefacHing uaas àontrolled^and induced to folloio the Joints of thedivisioiMt 
ratiter thcm the bodp ofthe Uook, and so that a bloefi ipquld be tak&n pttt, 
and a new one put in its placÇf without disimrhing ori^juring the wdjoinr 
tfig hlock." , , , ,, ' / ; ' , ■ ',, ' 

And, inasmnch as it appeared in that case that the défendant laîd bis 
pavement in strips, ànd then marked the same crosswise, and inerely on 
the surface, With ià blunt niarkér, without ditiditig thé same into blocks, 
las prôvided in the Schillinger patent, the court held that the lattet patent 
had not been infringedi I rë^rd the case of PaiMg Co. v. SckaMcke a,B 
settling the constinietion tobe'given to the SchUlingef patent, and as 
adopting a construction substantially in accordaûcé With the rulingS df 
Judges SfiiPMAN and BLatchford in SchUlingerv. Gùnther, 14 Blatchf. 
152, and 17 Blatchf. 66. I tum, therefore, to a considération of the al- 
leged acts of infringement in this case. 

The testimony shows, beyond contradiction, that the défendant, for 
èeveral years past, had been engaged in laying concrète pavements. It 
is hot denied that he divides his pavements iiito sections or blocks in the 
process bf laying the same, and while the concMe is in a plàstito state^ 
byiiîterposiGg some substance, sueh as tar-paperj blue-paper, sahd, 6t 
thin strips of wood, between the blocks. The évidence shows that hé first 
làys a lôwer course of concrète, fronl 2} to 4 inches in thickness; then 
removes the seantling forming the framé for the block, and agaitist the 
iedgtes of the concrète places paper or sand or wood to separate it from 
the adjoining block; thèn forms the adjoining block in thé same maùner 
as the firét was formed, and eventually covers the lower course of con- 
crète with an upper course of fiîner concrète, from bne-half to three-fourthsi 
of ah inch thick, and cuts through the upper courée with a trowel, so as 
to nàake the joints of the upper course coïncide with the joints of the 
lower course, which are filled with the material above stated; that is to 
eay, with paper, sand, or wood. The resuit of the process is à concrète 
pavement, divided into sections with the joints of the lower course filled 
with some substance, which produces a complète séparation of the blocks 
from^ the base to the surface, and permits them to be separately removed, 
and to ctâck separately when upheaved by the frost, without nece^sarily 
injuring the adjoining blocks. On the hearing of this case, it was con- 
tended that the défendant only used thin wedge-shaped strips of wood 
to separate the various sections of the pavement. The testimony, how« 
ever, tends strongly to show that strips of wood were only ùsed by the 
défendant for a brief period, and that, as a gênerai rule, he bas separâted 
thè blocks by the use of sand packed closely against the edges of the 
block while it is in a plastic state, and before the formation of the ad- 
joining block, or by the use of some species of paper in the place of sand, 
or by the use of sand and paper oombined, or a poor quality of concrète. 
As the défendant divides a concrète pavement into blocks by the perma- 
nent interposition of sand, paper, or wood. between the eamCj in manner 
last described, it is not necessary, in this case, to considêr whether the 
making of a joint between thesections by a trowel, clèaver, or somesharp 
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instrument, whîle the concrète is in a plastic state. (the joint beîng left 
open or unfiUed,) would be an infringement of the Schillinger patent. 
But the process above described, that haa been adopted by the défend- 
ant, is, in my jûdgment, a d^r infringement of the Schillinger patent; 
putting that constructoin upon the invention which I feel bound to do, 
under the authorities above citçd. I ; 

With respect to the second défense interposed by the défendant, that 
the Schillinger patent is yoid formant of utility, it wiU suffice to say 
that the défense is not susta,ined by tjie proof. The fact that so many 
attempts haye been made (as disclosed by the proofs and briefs in this 
case) to lay concrète pavements,. §ubstantially in the mode described in 
the Schillinger spécifications, demonstrates very conclusively that the 
method of dividing concrète pavement into separate sections as it is laid 
bas substantial merit. It seems clear that the laying of the concrète 
pavement in sections, rather than in pne continuons sheet, bas a very 
material efifect on the wear of the pavement; that the joints prevent the 
pfivement from caracking to the same extent and in the manner that they 
would otherwi^e crack when upheaved by frost. This is evidently the 
view entertained by men experienGe4 in the business of laying concrète, 
^ither for pavements or floors, and tbere appears to be no reason to doubt 
the , utility of the invention. 

The third défense insisted upon by the défendant is that the patent is 
void for the want of invention, in view of the older art. Numerous prior 
patents bave been pleaded and offered in évidence in support of this 
défense. The patents chiefly relied upon seem to be those of F. N. Hop- 
kins, issued.in November, 1869; :|hat of Horace P. Russ, issued March 
28rl864; and that.of W. B. Steele, issued in July, 1869. With respect 
to the Rues, patent, it is unhécessary to do more than to call attention 
to the remarks of Judge Blatchfoed, with respect to that patent, in the 
case oî Sch'iUinger.v. Èrewing Co., 17 Fed. Rep. 244, namely: "The 
Russ patent shows a concrète found,ation for a stone pavement without 
joints, and having; removable panels, consisting of frames fiUed with 
concrète, to be lifted out to give access to water-pipes," Although no 
expert testimony was introduced by the défendant in that case to point 
ont wherein. the Russ patent had a bearing upon the invention of Schil- 
linger, yetthe patent itself and the spécifications were before the court, 
and in themselves they clearly showed the nature and extent of the Russ 
invention, and the bearing it had on the SchiUinger process. Giving 
the Schillinger patent the scope which bas heretofore been given it, and 
çopceding that that which is claimed and covered by it is patentable, it 
B©e™s obvious that it was not.anticipated by the Russ patent. Neither 
do«s thelïopkins patent anticipate the Schillinger invention. The Hop- 
kins patent was for a combination of Richie minerai or albertite, with 
sand and gravel, or other équivalent substances, to form a conglomerate 
JEbr paying or roofing material. The patentin question did not cover any 
paftiçùlar method qi laying the substance. , The inventer evidently con- 
tsmplated that' it was to be laid in one continuons sheet or mass, or that 
it sbould be moulded into blocks, and laid.in the same manner in which 
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bricks are ordinarily laid. The Steele patent approachessomewhatnearer 
to the inveation claimed by the Schillinger patent, but it cannot be said 
that it anticipated the Schillinger patent. Steele simply laid strips of 
wood diagonally across the bed or foundation prepared for the concrète, 
and spread the concrète in one continuons mass over the strips of wood, 
so as to imbed them therein. It does not appear, however, that he con- 
templated forming blocks or sections of concrète, with joints extending 
from the foundation to the surface, in the manner adopted by Schillinger. 
The resuit of my investigation is that none of the défenses interposed 
by the défendant hâve been established. A decree will accordingly be 
entered in favor of the plaintiff, as prayed for in the bill. 



Kennedy p. Hazleton. 
{Oireuît Court, N. D. Minois. January 8, 1888.) 

PATHTfTS POB INVENTIONS — CONTRACT TO ASSIGN — SpBCIFIC PeRPOBMANCE— Is- 

8UB TO Otheb than Invbntob. 

A bill to compel the spécifie performance to assign any patent which de- 
fendant might obtain for a certain invention chargea that défendant, in order 
to évade his contract, had obtained the issue to a third party of a patent for 
an invention of which the défendant was the real invcntor. Held, on demUr- 
rer, that, conceding the f acts charged, the patent would be void, and spécifie 
performance of a contract to enforce the same would not be decreed. 

In Equity. Bill for spécifie performance. Demurrer to bill. 
Banning & Banning, for complainant. 
West éc Bond, for défendant. 

Blodgett, J., (prally.') The bill in this case charges that on the tenth 
of July, 1884, the complainant entered intp a contract with the défend- 
ant, Milton W. Hazleton, by which the latter agreed to assign to the 
complainant any and ail patents which he might thereafter obtain from 
the United States or the dominion of Canada for certain inventions refer- 
ring to steam-boilers. The bill then avers that shortly after the making 
of this contract Hazleton announced that he had in his mind an invention 
for the improvement of steam-boilers; explained some of the features of 
it to persons with whom he talked on the subject; and said that he should 
caU it the "Tripod Boiler;" stating the gênerai features of the new de- 
vice, and especially that he was to divide the stand-pipe into two or three 
hoUow parts, or water-legs, extending through brick- work. The bill 
then further avers that Hazleton afterwards formed the acquaintance of 
one Henry C. Gonlding, and combined and confederatedwith him to 
avoid the effect of the contract with complainant heretofore mentioned; 
and caused to be prepared at his (Hazleton 's) own expense, but in the 
name of Gonlding, the necessary papers for the procurement of letters pat- 
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■rentof the United States for the said invention, somade ifcnown by him 
lànd denominatèd the "Tripod Boilerj" and that Gonlding'yfor the pur- 
po^ of enàbling Hazleton to avoid hjis said contract with coriiplainant, and 
, without any consideration.réceived from Hazleton therefor, did assent to 
; the use of his name on the record as the alleged inventor of said improve- 
ment; and thereupon Gk)nl,ding, actihg at the request a^d by the procure- 
ment of Hazleton, filed an application, on April 10, 1886, in the patent- 
office, and such proceedings were had on the application as that on De- 
cember 14, 1886, letters patentdf the United States, No. 349,039, for 
the said 80+cjlled "TripodBoiler," were issued to the said Hazleton: as 
assignée of the said Henry G. Gonlding. i The bill then further avers that 
Hazleton, on receiving this patent as the assignée of Gonlding, the pre- 
tended inventor, proceeded to put the invention in use, and has made large 
profits by the use of this invention, and is continuing to enjoy the fruits 
of said invention, contrary to his said agreement with complainant, and 
refuses to assign the same to conaplainant; and the prayer of the bill is 
that Hazleton be compelled by th'edecree of this court to specifically per- 
form the contract which he made with complainant;, and to assign to the 
complainant the patent in question, which is still owned by Hazleton; 
and also that an açcounting be had of the profits made by Hazleton by 
the use of said patented device, and that he be compelled to pay sucn 
profits to the complainant. The défendant demurs to the bill, and re- 
lies upoù two grounds for his said demurrer: Hr^t, that the bill is 
multifairious in that it seeks not only a spécifie performance of the con- 
tract, but àlso seeks an açcounting for the profits which hâve been made 
by Hazleton fi-om the use of the patent; secondly, that by the showing 
of the bill itself the complainant is entitled to no relief, because, if the 
statemeiits in the bill are true, — ^and they mùst be taken as true for the 
purposes of this demurrer, — the patent issued to Gonlding is void, inas- 
much as there can be no patent issued except to the inventer of the de- 
vice covered by it. 

The latter ground I propose to consider first. The bill charges that 
Hazleton was the real inventor of the device covered by this patent; that, 
for the purpose of evading his contract with the complainant, he entered 
into a conspiracy with Gonlding, by which the latter, falsely pretending 
to be the inventor, filed his application for a patent, and took such steps 
aa that the patent was issued upôn such application, when in fact Hazle- 
ton was the inventor of the device. There can be no doubt, I think, on 
the assumption that the statements in the bill are true, that this patent is 
void in the hands of Hazleton at the présent time, and would be void in 
the hands of complainant. The patent was obtained by fi:audulent state- 
ments made by Gonlding that he was the inventor, and, as Gonlding could 
take nothing by his false and fraudulent statements, so Hazleton took 
nothing by the assignment of this void patent from Gonlding. And if 
this court shouid grant the prayer of this bill, and decree an assignmeiit 
of this patont to complainant, the court would put complainant in a po- 
sition to impose upon the public by a fraudulent and void patent, as, 
according to the bill, Hasieton has been doing. 
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It is urged that it does not lie ini themouth of Hazleton to object that 
his patent is void, so long as he has by bis ôwn acts given it currency, 
and dealt with it as valid; and there might be some force in this point 
ifthe bill did not show that tiie patent is totally valueless, and void a6 
initio, for the îraudulent practicès by which its issue was obtained, so that 
a court of equity would abuse its high character and prérogative by treat- 
ing this patent as property. It would be as consistent for the court to 
compel the conveyance of lands which a party held, or pretended to hold, 
under a forged deed, when the party seeking to compel such conveyance 
knew of the forgery. This objection to the bill seems to me so unanswer- 
able that I do not deem it necessary to discuss the question of multifari- 
ousness made by the demurrer. 

The demurrer is silstnined and the biU dismissed. 



Tue Calvin P. Habeis. 

' HiQGiNS^ ai. •». Lynn Gas-Light Co. 

(Lixtriet Court, D. ÉàssacTiutOtt. December IS, 1887.) 

Whabvbs— Dtjtt ov Dock Ownbes Liabilitt for NEauGBircB. ' 

Tbe owner of a dock is bound to use reasonable care to keep the dock îa 
such a condition as to be reasonably safe for yessels which enter it upon hig 
invitSition, express or implied; and ne is liable for injuries to vessels caused by 
tsny defect therein, which by the exercise of ordinary care would- hâve béôn 
known to him, or which he negligently permitted to exist; f oUowing 7%« John 
A. Berkman, 6 Fed. Rep. 685. 

This was an action brought by Aaron S. Higgîns et al., owners of the 
sdiooner Calyin P. Harris, for injuries sustained by the schooner while 
entering a dock belonging to the Lynn Cras-Light Company. 

E. 8. Dodge, for libeîants. 

J. B. Rkhardson and W. H. Niles, for respondents. 

Nelson, J. The Lynn Gas-Light Company is the ôwner of a prîvate 
wharf iand dock in the harbor of Lynn; the upper or shore end of the 
wharf bèing used by the company as a coal wharf. The approach to the 
coal wharf for vessels is by adredged channel extending across the flats, 
and by the dock above mentioned dredged out along the eastëriy side of 
the wharf. The schooner Calvin P. Harris, from Philadelphia, arrived 
at the outet end of the wharf on the morning of seventh of September, 
1885, having on board a cargo of 645 tons of coal owned by the com- 
pany, which, by direction of the company's agent,, was to be unloaded 
on the coal wharf. The schooner's draft ofwaterwas 13 feet and 9 
inches. At 11 o'clock a. m., or at high water, she hauled into the dock . 
to get to her discharging berth at the coal wharf; but before reaching it 
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she grou'nded' ou a hard bar or shoal' in the dock, and sustained injury 
for whicb the owners in this suit claim to recover damages against the 
gas Company. The rule of law applicable to this case is that adopted by 
this court in ïl^eJoAn^. jÇerfojian, 6 Fed.Rep. 535. The rule there stated 
is this: The owner or occupant of a dock is liable in damages to a per- 
son who, by his invitation, express or implied, makes use of it, for an 
injury caused by any defect or uhsafe condition of the dock which the 
occupant negligently causes or pennits to exist, if such person was him- 
self in the exercise of duecare. Such an occupant is net an insurer of 
the safety of his dock, but he is required to use reasonable care to keep 
his dock in- such a state as to be reasonably safe for use by vessels which 
he invites to enter it, or for which he holds it ont as fit and teady. If 
he fails to use such due care, — if thëre is a defect which is known to him, 
or which by the use of ordinary care or diligence should be known to 
him, — he is guilty of négligence, and liable to the person who, using due 
care, is injured thereby. Tested by this rule, there can be no question 
as to the liability of the company for this accident upon the state of facts 
proved at the heariug. It,£i,ppeared that the bar was caused by the back- 
water of a mill-pond, which at low stages of the tide flowed across the 
flats and eutered the dock at this point, carrying with it the wash of the 
flats. The water had beeh running intd the dock from the mill-pond for 
many years, and this was known to theofficers of the company. Twice 
before the bar had formed from thesame cause, and each time had been 
removed by the company. Only the year before, the coijipany had paid, 
damage to another vessel which had grounded on the bar and received 
injury. That it had recently increased in dimensions is shown by the 
çircumstance that only Qpe month before, on a tide of the same height, 
and drawihg no less water, the Harris had passed through the dock to 
the same berth without touching. It also appeared that the bar was 
dredged out by the company after the occurrence of this accident. It 
thus appears that the officers of the company had notice of the existence 
ôf the bar, and of its danaérous character; that causes werè constantly at 
work to increase it; that its removàlwas practicable; and that there was 
no lack of time or opportunity to remove it. It was therefore culpable 
négligence in the ofEcers of the company to permit the dock to be used 
by vessels of the draught of the Harris, and in the agent of the company 
to' direct the Harris to enter it. 

There is no évidence in thecaseshowîngwantof due care on the part of 
the owners of the vessel or of the master and pilot in charge. She was 
hauled in on a tide of ordinary height, and in the usual manner. That 
a barexisted was known to them, but they did not knowit had increased 
sb as to. be dangerous. The Harris had brought coal to this wharf for 
several years, and never before had trouble in getting iii* On the pre- 
vious trip in August she had corne in without difficulty. They had no 
reason to suppose there would be any at this time. The company's 
agent gave them np notice of the danger. They had the right, in the ab- 
sence of positive knowledge to the contrary, to rely upon the direction 
of the company's agent to discharge at the coal wharf, as an assurance 
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that the bar had not încreased, and that the dock was safe and free from 
obstructions so far as it was the duty of the company to make it so. 

I am of opinion that the gas company is responsible for the damage to 
the Harria. Interlocutory decree for the libelanta. 



The Hieam R. Dixon.* 

LoED e( oZ. r. The HiRAM R. DixoN. 

(DUtnci Court.. E. D. Neu) Ttrrk. December 15, 1887.) 

1. StARiTiMa Lnms— StiPPLiBfi— Bbfoke Vessel Latjnchkd. 

A contract to f umish necessaries for the use of a vessel during a Toyage at 
sea is a maritime contract, tbougb, at the time pf making the contract, tbe 
veasel/be not launched. 
8. Samb— doNTBACT— 80PPUE8 IN FoREiGN Port. 

Wben a contract contemplâtes the furnishing of sapplies to a vessel at a 
. foreign' port, it is to be presumed that a lien on the, vessel was contemplat.ed 
by the parties, unlesBSomething to the çontrary appears. i, 

8. Samk—MabiTimb Contract— To BuppltFishing-Nbts. , 

A contract to furnish nets to a fishing vessel i» a maritime côntracit, in viéw 
of the stibjeot-matter, though the contract be made on land and nets deli veifed 
on land; and if snch nets are furnished when the vessel is in a foreign poit, 
a lien for their price is created on the vessel. 

In Admiralty. 

Lindsay & FÏaTrmer, {Geo. F. Betts and Saml. R. Bette, of counsel,) for 
libelants. . 

JjudJow Ogden, for claimant. 
Stem & Mym, îoiKesalei. 

Benedict, J. This is a proceedîng in rem to enforce agaînst the 
steamer Hiram R. Dixon a lien for the price of certain fishing-neta. 
The facts are not in dispute. In 1883, the steamer proceeded against 
was built at Mystic Bridge, in the staté of Cohnecticut. In April of 
that year, ùpon being launched, she was towed to New York to reçoive 
her boilers and angines. For that pUrpose she remained in New York 
until July 4, 1883, and while there was enrolled, that being the résidence 
of her owner; After her enrollment she proceeded to Bristol, in the 
state of Rhode Island, and there received her outfit for a fishing voyage. 
As part of her outfit for that voyage she received on board the nets in 
question, and thereafter proceeded to sea, and with them engaged inthe 
business of catching menhaden. Thèse nets the libelants made to order 
for this vessel, upon request of Hiram R. Dixon, for whom the vessel 
was then being built at Mystic Bridge. Pursuant to directions from 
Dixon, the nets when eompleted were sent to William M. Fish, the des» 

^Beported l)^ Edward O. Benedict, Esq., of the New York bar. 
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, ignatec} ipaater of tbe; veSsel, whp Was; then at Btistal Fefryj "whëre the 
vessel wasto be fitteà out for a flsbiog voyage under bis direction. Fish 

: reoeiyed the.netp in May, 1883. At this time the vessel wias in New York 
receiving her boilerg^wid angines. . ;, From New Yorjfv as already statad, 
she steamed to Bristol Ferry, and thence, after receiving thèse nets and 
other outfit for her intended voyage, she proceeded to sea. The nets not 
being paid for, the vessel, wben ebe arrived in this district, wasseized 
in this proceeding. 

Tbere is no controversy as to the receipt of,the nets and the amount 
due therefor, but the cMmants say the libelants bave no lien. And 
first tbey contend th^t t|ae contract sued on was not amaritime contract, 
because wben the néW Wëre coiïtractèd for theré was no vessel. The Hi- 
ram R. Dixpn was not theq launçhed, but wçis merely a hull, expected 
to become à vessel in pirocess of tirnë, but whichnëvertbeléssmigbtnever 
become one. According to my understanding, the contract tofurnisb 
necessaries for the use of a vessel during a voyage at sea is a maritime 
contract; wbether attbetinieof'ûiaking the càntract the vessel be al- 
ready launçhed or only aboutto be l^uncbed; and ior the reason that in 
one case as in the other the contract relates to navigation, business, and 
commerce on the sea. In this case^^ the sole object of the contract sued 
on was to enable ibis vessel to niàké a conteraplaledfishing voyag^. 
The nets were made for this particular vessel, and without thèse nets 
the voyage then contemplated could not bave been undettaken. They 
were an 'èssénti'ai part of the outA-t^^f the vegsèï .fër sUch a voyage. 
Thèse features are the éléments 6f a maritime contract. A seaman, 
sbipped for a particular voyage on a new ship then ,on the ways; un- 
launched, who shouldjoin her wben launçhed and perform, the voyage, 
sureiy would not be debarred from recovering bis wages in admiralty. 
But in that case it would be as truly said as in this that,tije contract is 
not maritime, because when it was made tbere was no sbip. Many 
charter-parties bave no doubt been signed when at the time the ship lay 
"in the deepbospm of the..ocean,buried;^" but could it be sucçessfuUy con- 
tended insuçb a case that the charter was not a maritime contract? The 
questiO|n is wbether tl^g contract enables the ship to pursue her business 
on the sea. jf in the çpntemplatioji^ of the parties to tbe contract such 
is the objéct,- ànd if S:Uch be its eflectjthe contract is a maritime ; con- 

",|traot, .altbougb it be the fact th^t ,at the time the contract is made the 
ship is nnfit for sea, or eyen on the ways, as yet unlaunched . . r 

, It is pointed out by the advocatesi.for the daimants that the contract 
in question was made onland; to be performed on iand; that.to con- 
fitruct thç nets required three mqntjis of time on Iand; and that the de- 
livery oi" tbe nets toot place on Iand. True, but the nets were not con- 
structed to \y% used on Iand. TJiey were made to beused infishing, and 
by this particular vessel, on the sea^ Attention is also çalled to the fact 
that when the nets were deliveredat Bristol Feyry the vessel had not 
(jrriyed at Bristol Ferry,,, but was taking on board her boilersand engines 
ai New York. She was, however, expected to arrive at Bristol Ferry; 
and the master of the vessel tbere received the nets for tbe use of the 
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vesBel, to which use they werë applied when fehé did arrive. The test 
of locality is now abandon'ed. . The true test is the subject-matter. The 
subjeçt-matter of this contract is the outfit of the vessel for a tishing voy- 
age from Bristol Ferry, and the sole objectsought to be attained by the 
contract was the accomplishment of such a voyage. Such a contract re- 
lates directly to navigation, business, and commerce on the sea, and is 
therefore maritime. The contract being maritime, and the nets being 
necessary for the vessel to enable her to perform an intended voyage, 
and being reoeived on board at Bristol Ferry, where she was a foreign 
vessel, by the maritime law a lienattached to the vessel enforceable in 
admiralty. So, also, in my opinion, an action in personam against the 
owner could hâve been maintained in admiralty upon the contract when 
performed. 

Again, it is contended that the contract was one for original equipment, 
and therefore not maritime. The case of 2%e Thomas Jefferson, {PeoipWs 
Ferry Co. v. Beers,) 20 How. 893, is cited asauthority. In the case ôf 
The Thomas Jefferson, a contract for building the huU of a ship was held 
not to be a maritime contract. The only reason given, is that the con- 
.tract was made on land , to be performed on land , and had no référence to 
a voyage to be performed. Considering the time when it was made. — 
1857,-'— this -décision is to some extent explained by the statement in 
the opinion that "the question presented iuvolves a contest between the 
state and fédéral government." In the subséquent case of The GapiM, 
{ExKLch Y. Chapman,) 22 How. 129, argued by Judah P. Benjamin, in 
1859, a contract for building, a ship, or supplying engines, timber, or 
other materials /or hér constniçlion, was held not maritime, upon the 
grounds stated in the case of The Thomas Jefferson, tbat the contract was a 
contract foreonstruction, made on land, and had no référence to a voy- 
age to be performed. Thèse décisions are stiU law in cases fôr coin- 
structing a ship, made without référence to a voyage to be performed. 
"The eflfect of thèse décisions is not to be extended by implication to 
other cases. ^l, Insurance Oo. v. Dunham, 11 Wall. 28. They do not 
control this case, because the contract Yor thèse nets did hâve référ- 
ence to a voyage to be performed, and besides' was not a construction 
contract. The nets were to be used on a then contemplated voyage, and 
the sole object of the contract sued on was to enable that voyage to be 
performed:. , When they were receivedby the vessel she was alreadycon- 
structed, and had made a voyage from New York to Bristol Ferry. 

As the décisions of the suprême court now stand, wages of Ship- 
wrights, eiarned in thé building of a steamer, engines and boilers enter- 
ing into her construction when she is built, if contracted for without réf- 
érence to a voyage to be performed, are not maritime contracta. The su- 
prême court has yet to hold that contracts to make nets for a contemplated 
fishing voyage of a fishing vessel are not maritime because made on land, 
and without référence to a voyage to be performed. Since the décision 
in the case of The Thomas Jefferson, other courts hâve held that a contract 
for sails made for and fitted to a ship when being built, and even a con- 
tract for anchors and chains furnished a ship when being built, are not 
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maritime contracta. Aa to whicb cases it may perhaps be justly said 
that without the articles in question thé vessel could make no voyage at 
ail. But net everything furnished a ship while being built goes into her 
construction. Does eoal furnished a steamer before she islaunched go 
towards her construction? Are the furnishers of harpoons and lines to 
a whaler before she is launched builders of the ship? No more are 
theae net-makers. That fishing instruments are not to be deemed part 
of the ship itself appeared as long ago as the laws of Oleron. See 
Godol.. London, 1661, App., containing an extract from the ancient 
laws of Oleron, No. 25. And so, as I conceive, bas the iaw remained 
until this day, 

My finding, therefore, is that thèse nets are constructed for this vessel, 
in pursuance of a maritime contract, and that they were received by the 
master at Bristol Ferry for the use of the vessel, and that they were nec- 
essary for, and actually used by, the vessel in catching menhaden. 
From thèse findings it follows that the vessel became bound for the pricé 
of the nets, heoause at Bristol Ferry the vessel wasa foreign vessel. She 
was neither built nor enrolled nor owned in the state of Rhode Island. 

It is again said that the nets were furnished upon the personal crédit' 
of Dixon, and therefore there is no lien. The contract contemplated the 
furnishing of the nets to the vessel at the foreign port of Bristol Ferry, 
and it is to be presumed that a lien upon the vessel was contemplated by 
the parties themselves, unless something to the contrary appears. It 
matters nothing that the nets arrived at Bristol Ferry before the vessel 
did. They were sent there in anticipation of the vessel's arrivai, in or- 
der to be put on board her there, and they were there received by her. 
Nothing in the contract or correspondence is sufficient to show the ab- 
sence of an intention to sell the nets upon the crédit of the vessel. It is 
indeed true that the libelant's order-book contains no charge against the 
vessel, but neither the absence nor the présence on the books of a charge 
against the vessel is conclusive. The omission to mention the vessel in 
this instance is explained by the fact that the vessel was then unnamed. 
Hère the burden is upon the cfaimants to show facts from which an in- 
tention to rely solely upon the crédit of the owner can be inferred, and 
such facts bave not been made to appear. So as to the défense of lâches. 
No lâches is shown. Indeed this défense bas not been urged in argument. 

My conclusion therefore is that the libelants are entitled to recover in 
this action against the vessel proceeded against the amount due accord- 
ing to the Schedules A and B, attached to the libel, the other items hav- 
ing been waived. For the amount of thèse two bills Schedules A and 
Bj with interest and costs, let a decree be entered. 
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The Gazelle. • 

LijJKLATEB ». The Gazelle. 
(DUtriet Court, N. B. lllinoia. November 28, 1887.) 

1 Collision— F AiLtTRB to Makb Liqht. 

The J., a sailing yacht of about seven tons, slpop-rigged, was comlng 
through the south-east passage of the outer brèakwater, at Chicago, at a spèea 
of two and three-fourths miles, with a light south-west wind, when the pro- 
peller G., bound for South Chicago, left her landing at the foot of Harrison 
Street, and laid her course, at a speed of four and one-fourth miles, for the 
same passage. Tbe J. carried but one light, a bright white one ; but that waa 
placed on her pawl-post, just forward of her mast, -where it couldbe plainly 
seen by any vessel approaching her from directly ahe^d or forward ofeither 
quarter. The course of the two vessels was suôh as to Causé them tojipproach 
each other substàntially bbws on. When 600 feet apart, the light was plainly 
seen by passengers of the G., which vessel was aboutthat tirne hailed by t}ïe 
J. The G. kept on with the ligbt in full yiew until bcit 200 feet lay between 
her and the J. Her lookoùi then made the light for the flrst time, and ttie 

' wheel was at once put to port and the bell rung to stop and back. The J. 
was struck on the starboard quarter, and sunlï.^becoming a total wreck., ; M^là, 
that the G. was altogethér at fault in not having maâe the light of tie J. un- 
til the collision was unavoidablèl •' 

à. Same— Pleasubb Yacht — Customaht Lightst-Rbgtjlation LigSW. 

I , A collision occurred iù ©hicago harbor on a summer night, when the wat' 
ers were alive with pleasure crafts. The J., the vessej sunk, was a seven 
tons sloop-rigged sailing yacht, and she carried the light custoinary with 
vëssels of that sort in those waters, vlz., a single bright white lighti placçd on 
her pawl-post, just forward of her mast. She was not enroUed and registpred 
for commerce under the navigation laws. The G., the vessel in fault, was in 
command of an oiBcer familiar with the waters of the harbor and the fact that 
they were frequented by many vessels like the J., and that they carried but 
the one light. Held, that the G. was estopped to set up the défense that the 
collision was caused by the f allure of the J. to carry the régulation lights. 

6. Same — Damages. 

The sunken vessel, which was a total loss, was nine years old, having been 
in the possession of the libelant about flve years. She cpst him $250, and he 
put $350 worth of repairs upon her. In addition, she had f 100 in personal 
property aboard when she was sunk. It was in évidence that a riew yacht of 
the same size and rig could be built for $700. Hel4, that'$500 damages should 
be awarded. 

In Admiralty. Libel for damages. 
Schuyler & Kremer, for libelaut. 
R. Rae, for respondent. 

' Blodgett, j. The libelant in this case seeks to recover the damages 
sustained by him as owner of the sailing yacht Josie, by reasonof a col- 
lision between the propellerGazelle and said yacht in the waters of the Chi- 
cago outer harbor. The facts, as they appear in the case from the proof, 
are that the Gazelle was, during the summer season of 1886, employed 
as an excursion steamer in the Chicago harbor and vicinity , and h&dbeen 
80 engaged under the command of the same master for the two preced- 
ing seasons. ' The Josie was a sailing yacht of about seven tons measùre- 
ïnent, sloop-rigged, and itsed by her owner in giving excursions, and 
taking out sailing parties upon the waters of the harbor and vicinity. 
The proof shows that a large nuniber of sailing yachts similar to the 
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Josie had been employed în the same kind of business during the sum- 
mer seasons for many years past, abput the basin and waters of the Chi- 
cago harbor; and that such yachts, as a rule, carried a single white light 
at some point forward-of their forèmast, so as tôbe clearly seen by other 
craft approachipgithem from abead or on eitherquarter. On the evening 
of July 6, 188Ô, the Gazelle leit the landing at the footof Harrison street 
with a large pumber of excursionistS on board for South Chicago or that 
yî'ciuity, and laîd hër côursé'for thç south-east passage, through the outer 
bieakwater. The yacht Josie: had been out on the lake with a small 
Jàtfty, and, aboùt the time the Gazelle left thé landing, the yacht was 
eomîug into the basin of the bptei* harbor throûgh the south-east passage. 
The wind was from the south-west, and quite light, so that the Josie, 
standing 'o|?:, hercdurse io hèr proposed landing, one block south of the 
footof lïarrison street, was hQtmaking more than two and one-half to 
three iniles headway per hour. The Gazelle was probably running, 
ôfjMn the tiitie sh^ shaped hér course for the south-east passage, at about 
four or four- and pne-half miles per hour. The cpurse oï the two vessels 
wa,8 such àB tô cause them to approach ^ach other eubstantially bowson. 
Whén froin âÔO tô 3Ô0 yard:s apart, the master of the Josie, seeing the 
Gazelle wae coming directly towards him, haUed the Gazelle so loudly 
tiiàt the'pàsseDgers on her heard the bail, asking if they were going to 
ijvin into ifliini., :4'l' t^at tirae thè light on thé Jôsle ^fras plainly visible to 
the passengers on the promenade deck of the Gazelle. No notice was 
apjpaTently ta,ken by the oflScets in charge of the Gazelle of this bail, and 
no ^t^mpt made to changé the course of the Gazelle, until thé two 
veSselsi were probably within less than 200 feet of each other, at which 
tiine, as the daptain of the Gabelle téstified, bis mate, who Was acting as 
lookout, and whb wàs standing on the hurricarie deck in frbht of tbe 
pilot-house^'called bis atteation to the light on the Josie, and the cap- 
rin, on sèeîflg'thè light, sUftd'feeëîng that it did uot change position with 
•refermée; tp il?' (M^^ be put tO port, and iirime- 

diately following that order rang the bell to stopand back, The vessels 
were then in too dose proximity to prevent a collision, but, undOùbt- 
edly, the headway of the Gazelle ha,d been considerably checked^ because 
she struck the Josie with only sufficiènt force to break in her slarbqârd 
quarter; when, if she had been going àt the full speed. of four and ohe- 
half miles, it is probable that she would have'gône directly over lier . 
SEt^eiJosie éanfc swithin a few monients, and bôCain'é'a total wreck, the 
dcaouniofwredcagesaved from hér selling for only about $15. ; 
i, iTwoj défenses arP interposéd: , (1) That the ofSeers of the Gazelle 
jRei!e::guilty of no; negligéncet and did ail they could, to avoid ithe col? 
Us^,! as sdOn âs the light on the Josie was discoyered ; (2) : that^ the Josie 
wasiiioti.carrying:Suéh lights as ar&irequired by the sailing rules enaoted 
bjB.'Congress for the purpœe: of preventing eoUisions.: > ,: 

-■îAsto the first point made, by the, idefenee, the évidence seems, to m» 
boaaclusive, and overwheltiaing that tbe light from the deck of the Josie 
was( ïpMnly visible i froto the: point w'here the lookout tC as standing, ' as 
àî* station wjss fully as favorable iojj, the purpose' of seeing lights upon 
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the water as that of the promenade deck, whan the vessels were at.Je^st 
600 feet apart, and that her %ht isontinqed in sight, from both dçcks 
of ihe Gazelle up to the timé o,f the collision. ThC; passengers upon the 
deck, who hâve testified in regard to the niatter, say they h^ard the hail 
orcall from the deck of the Josie, and saw her light some, when she 
was 200 yards away, or 250 yards away; others, when she was 100 
yards away; others, when she was two or three blocks away, — the dif- 
férent estimâtes of the distance hy the différent witnesses arising from 
the fiictthat each witness gives his estimate of the distance the vessels 
were apart at the time he first çaw the lighta on the Josie, and heard the 
hail, It is hardly possible 6r probable that ail thèse witnesses from 
amdiig the passengers on the Grazelle saw. thB Josie or her lights ^t the 
sametime. It is clear, however, that they did see her lights, andheçird 
the hail, for; what might be ooniaidered, yndçr the çijrcumstanoes, some 
considérable time before the light Wi^s seen by ttie lookopts or the captain; 
because the wheelsman says he ireceived the order to port, and, threwtbe 
wheel over as quick as he could, put his foot on the spoke to: hold it 
thercj and looked ont; and then saw the spars of the Josie j\ist abaft the 
flag-stafP, and instantly afterwards the stop and reverse beÛs siœre rang, 
and then came the collision, It is clear; to my mind, from this testi- 
mony, that the Gazelle was not discoyered by the Ipokout or the captain 
unlil they were so close to the Josie as to xender the çoUision imminent, 
if not unavoidable; and it is equaUy clear, from the testimpny of oth^ 
witnesses, that a vigilant lookout upon the faurricane deck of the Gazeille 
should and could hâve seen the light upon the Josie in ample time. to 
hâve avoided a collision. The proof shows that the Josie carrieda brigjit 
white light upon ;ber pawl-post, just forwftrd ;of her mflst, the josiç; be- 
ing sloop-riggedv where it could be plainly seen by ainy vessel; approaçh- 
iiig hef from directly ahead, or fprward of either quarter. Tfee.proof 
shows that this light was seen by persons upon the shorenear the ppint 
from where the Gazelle started, and by the ! witnesses. Mr. and Mrs. Fi:ei- 
neaux at distances even greftter than tbose estimated by the witness vf^ho 
saw the H^t from the promenade deck of the Gazelle; .,,% ha,ve ,thQre|fore 
' no doubt that, if the lookout of the Gazdlehad doue his duty, andbept 
the vigilant watch which Was demanded under the cirouiçstwces,, he 
could hâve seen, and would hâve seen, the Jpsie long before hedid do 
so, and that the collision could readily hâve been avoided if this lookout 
had not been négligent, The lookout bas not been produced as a wit- 
ïiess, and we havé, therefore, no explanation from him as to why he did 
, not see the Josie's light sooner» ■ , . .:, 

As to the second point, that the Josie was not carrying the lights r^ 
quired by the sàiling rules, the proof shows that she was not a vessel en- 
rolled and registered for commerce under the navigation laws of the 
, United States. She waa of less than 10 tons burden, and was only vised 
as a yacht or harbor craft; and the proof shows that in the Chicago har- 
bor it had been the uSage, for many years prior to this cplliiSipOi, for 
,yacht8 0f this description to carry a light such as tfaei Josie was çarryiijg 
upon the night in question.^— a single white , light forward of the ,n^?.sj, 
where it couM;be seen fiJoDftaûy point forward,of her qviarter. , Thft piQof 
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shows that this bàsin and the adjacent waters on summer nights was 
âliVé, sa i/O speak, with skiffs and sailing yachts carrying parties forpleas- 
tlté; knd the captain of the Gazelle, having had three seasons' expérience 
itt rtinningupon thèse waters, mUst hâve known that he was in constant 
dtogôr in making the passage from the Harrison-street landing to either 
bf the passages through the breakwater, of coUiding with some of thèse 
nùnïerous craft. And he also, from the testimony, must be charged with 
knowledge of the kind of lights they carried, as well as the necessity of 
kéepîng a vigilant lookout for thosé lights; ànd it seems to me there can 
bé iiodoubt that, with this knowledge, it is no excusé, for a collision 
liké this, to say that the water-craft run into or sunk had not the regù- 
lat'iôh lights on board. As ftlreadj" said, he knew what Mnd of lights 
this clàsë of vèssels carried, aUd it Vpas his duty to look out for that kind 
of lightè, and avoid thëm . The rulé that a steamer should keep out of 
the way oif à sailing vessel is as applicable, it seems to me, to a smaU 
plèàsïiJre'yàéht like this,as it would betoâ larger vesselengaged in coni- 
iiiercè itostéad of plea&uris; anâ*hence it is no excuse fgr the négligence 
shbwïl'by the officers iù chaîne oif this vessel that she had not the régu- 
lation li^ts displayed. ■ 

I uiiderstand that sinCe this accident the attention bf the board of in- 
spectbra has been called to' this mfltter, and an order bas been promul- 
gatted re<Jùiring craft of the character of the Josie to carryside lights; 
arid I do not intend to be ùnderstood in holding the Gazelle liable for this 
collision tb say that, if a collision should now happen between a steamer 
and one of thèse smaU pleasure yachts carrying a single white light as 
the Jbsie did, there might nôt be a greater degree of négligence chargeable 
to the yacht thali can bô'in this case. But hère we hâve the ofHeers of 
the Gaulle chargeaîble with notice-— i^rst, that they were in constant dan- 
ger of ïàèeting with, aiid must avoid, this great number of small yachts 
upon the waters of the harbor; and,, secondly, of the kind of lights that 
this eràft carried in the hight-time; and hence the officers and cre;Br bf 
this steamer must be held to a due and proper vigilance to avoid collis- 
ion; with this kind of craft. I therefore feel oompelled to find that the 
collièibn in question occurred solely by reason of the want of due care 
on the part bf the bfficèrs ând crew bf the Gazelle, and must hold her re- 
sponsible for the damages. 

I bave had some difficulty in satisfying myself as to the amount of 
damages that should be awarded to the libelant in this case. The libel- 
ant hîmself, who was her owner, testifies that the Josie was worth $800 
in cash, and that he lost about $100 worth of personal property which 
was'On board of hér. The proof shows that she was nineyears old; that 
libelant had owned her four or five ySars; that he paid $250 cash for 
her; and had put about $&50 worth of repairs upon her during the time 
he bv^ned her. The probf also shows that a new yacht of thè size and rig 
of the Jbsie bould be built for about $700 cash. In view of ail the testi- 
mony in the case bearing: upon the question of the amburit of the libel- 
ânt's damages, and what would make him substantially good for his loss, 
I hâve concluded to fix the damages to be paid by the Gazelle at the 
suhi of $500, and a decree will be entered for that amount. 
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Rawley V. Southern Pac. R. Ço. 
{Cirmit Court, E. B. Tems. Deceinber 31, 1887.) 

Courts — Fedbkal Jubibbiction— District Where Suit mat bb Bhought — 
ACT op March 8, 1887. 

Act of congress of llarcli 3, 1887, § 1, provides that suit shall be broughtin 
the district of the résidence of either party, wheE the action is between citi- 
zen s of diflferent states. Helâ, that fédéral courts will take jurisdiction when 
plaintifE is a résident of the district wherein he brings suit, and défendant a 
corporation created by laws of a f oreign state. " 

AtLaw. On motion to arrest judgment. 
^mdi/ (fc Jîmgr, for plaintiiff. 
WawZ <fc WftiAer, for défendant. 

Sabin, J. This is a motion in arrest of judgment for the wantôf ju- 
risdiction. The pétition was filed October 21, 1887, and the answer 
thereto Ndvember 29, I88t. The cause was tried Deeember 7, 1,887, 
resulting in a verdict for plaintiflf for 82,500; and défendant filed d'ino- 
tion'for new trial herèin, December 9, 1887, which was overruled; De- 
cember 22, 1887; and thereafter, December 26, 1887, défendant! filed 
his motion herein in arrest of judgment. The pétition allèges that the 
plaintifif is a citizen of the state of Texas, residing in the county of Har- 
ris, in said state; and that défendant is a corporation, duly organized 
under the laws of the state of Kentucky , being engaged in a gênerai rail- 
road business in Harris county, in the state of Texas; and having an 
agent and managing oificer in charge of its business in said Harris county, 
Texas. I ma;y hère state that Harris county is in the Eastern district 
of the stâte of Texas, and thàt the suit is one to recover damages sus- 
tained by plaintiff while engaged as a brakeman on the roads Operated 
by défendant. The citation was served on C. C. Gibbs, acting agent of 
défendant, October 26, 1887. The défendant appeared and filed an an- 
swer to the pétition, November 29, 1887, denying each and every allé- 
gation thereof, and then,, further answering, set up several spécial dé- 
fenses on the merits, and upon which the cause was tried with a jury, 
resulting in a verdict as abovestated. The answer raised no point of ju- 
risdiction; neither was there any spécial exception of any kind, nor any 
gênerai demurrer. It was a fair and square défense upon the merits as 
set forth therein. But, the verdict and judgment having gone against 
the défendant, it now asks for an arrest of judgment — Firû, because the 
court had no jurisdiction therein when the suit was instituted; second, 
because it appears by the pétition and pleadings in the cause that the 
plaintifif, A. A. Rawley, on the twenty-first day of October, 1887, the 
time offiling the pétition, and the institution of said suit, was a citizen 
of the stàte of Texas, and that the défendant, the Southern Pacific Com- 
pany, is a corporation under the laws of the state of Kentucky, and it 
does not appear by said pétition or pleadings that the défendant is an in- 
habitant of the Eastern district of Texas; third, and for othèr reasons ap- 
v.33F.no.5— 20 
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parent on the face of the proceedings in the case. In reply to which it 
is claimed by the plaintiff that he was at the time of the filing of thia 
suit a résident ofthis district, and a citizen of Texas; and that although 
the défendant may hâve been an inhabitant of Kentuck}', that its appear- 
ance and answer, and going to triai ùpon the merits, without exception 
to the jurisdiction, was a waiver of any privilège it might hâve had (but 
npne is admitted) to hâve been suedelsewhere, and not hère. It is fur- 
ther claimed. by plaintifif that the suit was rightiy brought, and that 
this court would hâve had jurisdiction had no appearance or answer 
been pied herein. In both of which yiews I fuUy coiieur. 

In Texas, citations are served in suits against corporations on the prés- 
ident, secretary, or treasurer of suoh coippany, or upori the local agent 
representing such company in the county in which the suit is brought. 
See article 1223, Rev. St. Tex. And it hasbeeàheld by this court, in 
the case of Angerhoefer v. Bradstreet Cb., 22 Fed. kep. 305, that a corpo- 
ration is found personally présent in its local ag«nt, and such is the 
practice in this state. But therç is no exception tothe service upon the 
local agent; thé motion presented iaking a much wider range. It claims 
that this court not only has no junsdiction herein, but that it is prohib- 
ited fromtaking any jurisdiction ,whatever, becausethe défendant ie not 
an inhabitant ofthis district; and that consent cannot confer the juris- 
diction, eitherby stipulation, or by appearance and the mâking of dé- 
fense and trial herein without exception. It is vèry plain that no method 
couid be resorted to, when tlie jurisdiction restée! soîely upon the citizen- 
shipof the parties in différent stâtes, by which citizens of the samestate 
could confer jurisdiction upon the court. Stipulations in such a case would 
he of no avail; filing of suit, citation, appearance, and défense, accompa- 
nied even by a craving |hat the court would take or hàye or îdlow juris- 
diction, would be of no avail. No court of the United States would per- 
mit it, But where the parties respeçtively, and taken together, hâve 
the elemente pf jurisdiction in thpmselves, bemg antagonists, and the 
one sues the jpther in either a différent division of a district frpm his 
résidence, or in a différent district from his résidence, he beihg a .citizen 
of a state ojihér, than that of thè plaintiff, and the plaintiff being a rési- 
dent of sucîh district, he could undoubte^ly come in and make défense; 
andby so doing, without exception, he would no doubt effectually waiye 
his jurisdictional privilèges, andthe'court ^yould haye jurisdiction through 
the elem entai jurisdictional qualifies of the parties, and the incidental 
récognition of the jurisdiction of the court by making a défense, upon the 
merits without protest or exception. 

Ithinkthatl might stop hère, and with propriéty overrule the motion 
in arrest of judgment, and would do. so but for the very able argument 
presented j)y the counsel for the defeindant, and eupported by the case 
of County qf F«&a v. Mine Cp., 32 Fed. Rep. 183, to the effect that sec- 
tion 1 pf.the act of March 3, 1887, amending the act of March 3, 1885, 
to détermine the jurisdiction of circuit coiirts of the United States, etc., 
absolutely forbids this court from taking jurisdiction of this cause; the 
défendant nôt bèing ah inhabitant of this district. I do not consider that 
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siich is thè éffect or intent of ihat statute, but the cbntrary. The décis- 
ion referred to clearly.sustains all^ that is claimed forit by the défendant; 
but I dissent therefrom^ as I am unable lo concur with the very learned 
judge who delivered thé opinion, or the eminent jurists who concurred 
therein, so far as it in any way affects the jurisdiction of this court, where 
it isfounded ordy on thefad that the action is between eitizem of différent states. 
The clauses bf section 1 relied upon by défendant are precisely the same 
in both acts, eommencing with the word "but," down to and including 
the word "inhabitant," with the exception of the word "of" in the làst 
act, which is plainly intended to be "or," as in the first act. The punct- 
uation is dissimilar, but the sensé is the same. In the last act, the sub- 
jects are continuons, but divided by semi-colons without the use of a 
period; as, in one instance, in the first act, they are as foUows, viz.: 

1875. 1887. 

"But no person shall be arrested in "But no person shall be arrested in 

one district for trial in another, inany one district for trial in another, in any 

civil action before a circuit or district civil action before a circuit or district 

court. And no civil suit shall bë court; and no civil suit shall be 

brought before either of said courts brought before either of said courts 

against any person by any original against any peison by any original 

process or proceeding in aniy other process of proceeding in any other 

district than that wbereof he is an in- district than that whereof he is an in- 

iiabitaût,"' ^ ' habitant;" 

It Ipolfi to me very pjlain that în the absence of the résidence of the 
plaintiff herein in thia district, that if those portions of that section — 
the one stopping at a comma, and the other at a semi-colon, each being 
only a portion of a sentence — were either the whole of it, or alone to be 
eonsidered, that this court wpuld not bave any jurisdiction of this cause, 
nor couid any species of consent give it jurisdiction. But unfortunately 
forthe argijnient ofcounsel for the défendant, and the conclusions reached 
hy the eowrt in the case above referred to, there is a little more of the 
sûtute connected thèrewith, and as a part thereof, and embraced as a 
portion ôfëach of the foregoing provisions, viz.: 

1875. 1887. 

"Or in whidh he shall be fonndat "But, where the jurisdiction is 

the time of sérving such procesSj or founded only on the fact that the ac- 

coramencjiig such proceeding, except tion is between citizens of différent 

as hereinafter provided." states, suit shall be brought only in 

the district of the résidence o£ either 
the plaintiff «r the défendant." 

What is the différence now between those two continuations, and what 
is the effect upon the présent jurisdiction? Why under the act 1875 a 
citizen bfOifesfâte could sue a citizen of another state in aûy district' in 
\!^hich hè mjght be foûnd, notwithstanding the prohibition in question», 
while under. the aew iâw hecan only sue the défendant in tiie districts 
of the reàdeÉce *'of either-thé plaintiff or the défendant." In this. case, 
the plaintiff brought the suit in the district of bis tesidence^ and:tbe de- 
feildantwàs;cited:into court an èonformity with' the state law by service 
ail the local; agent,' or agant'representing the compàny ^nHarris oounty, 
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in this district. Thia was as much the district to sue the défendant in 
as any district in Kentucky. Underthe new law, (1887,) you cannot 
sue the défendant in any district wherein he may be found; but, if in 
a suit where the jumdiction is founded wkctty on the fact tkat the action is 
between citizens of différent states, he can only be sued either in the dis- 
trict of the résidence of the plaintiff or the défendant. Formerly, in such 
case, the défendant could be picked up and sued in any district where 
he might be found; but it is not so now. A référence to the two statutes 
printed in opposite columns is made to the 120 U. S. 786 et seq., for a 
more full and perspicuous comparison of the laws in question. 

The jurisdiction of this court in this case is unquestionable, and the 
motion in arrest of judgment herein must be overruled, and it is so or- 
dered. . , , 



Reinstadleb V. Reeves el al. : 

(Oireuit Court. B. D. Missouri, E. J) Decembér 80, 1887.) 

1. Courts — Fbdbbal Jurisdictioit — Whekb Suit mat bb Bbouôht— Act of 

Maeoh 8, 1887. 

Under the act of congress of Marcb 3, 1887, § 1, providingthat suita in the 
fédéral circuit courts shall be brought in the district where thé défendant ré- 
sides, except when the citizenship of the parties is the jurisdictional fact, a 
bill to restrain the infringementof a patent filed in Missouri against a citizen 
of Indian a cannot be main taiued. 

2. Samb. 

Whether the act of March 8, 1887, operated to deprive the circuit court of 
Missouri absolutely of jurisdiction over the case in question, or whether it 
simply gave the défendants a privilège, which.they might waive, of being 
sued m the district of their résidence, not decided. Seld, hôweyer, that even 
if the act conferred a privilège merely, which défendants might waive, that it 
had not been waived by a formai appearance entered on the flrst rule-day, 
followed on the second rule-day by an assertion of the right to be sued only 
in the district of their résidence. 
8. Same. 

Held, further, that, as the bill showed On its face that défendants were rési- 
dents of Indiana, the right might be asserted by demurrer as well as by mo- 
tion to dismiss. 

In Equity. On demurrer to bill. 
George H. Knight, for complainant. 
ParUnson & ParMnsan, for détendants. 

Thayer, J. , (oraUy.) The suit of Eenry Rdnstadler v. MarshaU T. Reeves 
<md others is an action to restrain the infringement of certain letters pat- 
ent. The bill was filed on the fourth day of last October, and the sub- 
pœna was regularly issued and duly served in this district on the fifth 
and sixfh days of October. 

The bill shows that the complainant in the case is a résident of the 
state of Missouri, and that the défendants are ail résidents and inhabit- 



EEINSTADLER V. REEVES 309 

ants of the state of Indiana. On the November rule-day, the défend- 
ants, by their solicitors, entered a formai appearance. On the succeed- 
ing rule-day in December, they appeared and filed a demurrer, based 
upon the ground that, uhder the act of March 3, 1887, they are not 
amenable to suit in this jurisdiction in cases of this kind, bec: se they 
are not inhabitants of the district. 

The tirst section of the act to détermine the jurisdiction of the circuit 
courts of the United States, approved on March 3, 1875, contains this 
clause: 

"And no civil suit shall be brought before either of said courts against any 
person by any original process or proceeding in any otlier district than that 
whereof he is an inhabitant, or in which he shall be found at the time of 
serving such process or comtneneing such proceeding." 

. And that clause is nothing rnore than a répétition of the same clause 
contained in tho judiciary act of 1789. The corresponding clause con- 
tained in the first section of the amendatory act, March 3, 1887, is in 
the foUowing language: 

• "And ïio civil suit shall be brought before either of said courts against any. 
person by any original process or proceeding in any other district than that 
whereof he is an inhâbitant; but, where the jurisdiction is founded only on 
the fact that the action is between citizena of différent states, suits shall be 
brought only in the district of the résidence of either the plaintifE or the de- 
fendant." 

As this is a case where the jurisdiction does not dépend upon the fact 
that the parties are citizens of différent states, but dépends upon the 
Bubject-matter of the suit as arising under the patent laws of the United 
States, the défendants contend that, as the law now stands, they caniiot 
be sued on this cause of action in any other district than that whereof 
they are inhabitants. And they further claim that, under the act of 
1887, jurisdiction of this suit bas been withdrawn from the court, so 
that even though the défendants chose to submit themselves to its juris- 
diction, the court would be without power to hear the case. 

Counsel for complainant apparently concèdes that under the act of 
March 3, 1887, a bill to restrain the infringement of a patent should be 
brought "in the district whereof the défendant is an inhabitant," and 
such seems to be the effect of the amendment in question. Two propo- 
sitions are advanced, however, in opposition to the demurrer, and they 
.are as foUows: 

First. That the provision in the act of March 3, 1887, to the effect that 
"no civil suit shall be brought before either of said courts against any per- 
ron by any original process or proceeding in any other district than that 
whereof he is an inhabitant," — is merely the grant of a privilège to the 
défendant to be sued exclusively in the district of which he is an inhab- 
itant, which privilège he may waive if he likes, but that it does not op- 
«rate to deprive the court absolutely of jurisdiction. In this respect, it 
is claimed that the same construction should be placed on the clause that 
hafi uniformly been placed on the cprresponding provision contained in 
ihe judiciary act of 1789 and in thei açt of March 3, 1875. Harrimi v. 
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Rowàn, Vei: C. C. 489; Logan v.Painch, 5 Cranch, 288; Lovejoy v. Insur- 
ance Co., 11 Fed. Rep. 71, note; Romaine v. Insurance Co., 28 Fed. Rep.: 
638,639; 

Secmdîy. It. is contended that as the provision under considération 
confersa privilège merely, which a défendant may waive if he likes, the: 
défendants in the présent insttoce should be held to hâve waived the 
privUege Of being sued in the district of their résidence^ by entering an 
appearanceat^the November rules. 

With référence to the question whether the clause quoted from the first 
sectionof the actof March 3, 1887, should receive the same construction 
that has been placed on the corresponding clause in the judiciary act of 
1789, or whether there are reasona apparent on the face of the lastamend- 
atory act why the clause in question should be regarded as a déniai of 
jurisdiction, ràther than the grant of a privilège, I express no opinion; 
but, in my judgment, the proposition advanced byi the complainant's 
counsel to t^e effect that the privUege granted to the défendants (if it be 
a mère privilège) has been waived, is untenable. In this instance, the 
process wa^ regwl^r on its face; it was duly issued to the marshal of this 
district, and was served on the défendants withiu thîs district. In thèse 
respects it is unlike a case in which there has been no service of process, 
or a defectivé service, or in which the process is irregular, or it has beèn 
executed oùtsïdé of the state and district, and the défendant isfor that 
reason at liber ty to ignore the process. See Toland v. Sprague, 12 Pet. 
300. ïn tdl ôf such cases, if the défendant enters a geiiéral appearance, — 
that is to say, gives no notice that he tvillsubsequently question the reg- 
ularity of the process or the service thereof, by means of which his ap- 
pearance has been secured, — he rbay be fairly regarded as havihg waived 
ail such objections. But in a case likethe,present,wheré the process and 
service are in ail respects regulary and process has been served in the dis- 
trict,, and where the statute accords to the défendant the substantial privi- 
lège of being sued only in his own district, he should be permîtted, in 
my judgment, to assert that privilège in any appropriate form , even after 
a formai appearance, if no other steps besides an appearance hâve been 
taken, looking to a défense of the action on its merits; To assert aùy; 
right whatever, the défendant miîst àppear; and' if he has a substantial 
rjght, Buch as is last described, he should nôt be regarded as havingin- 
tïlntionally abandoned it by a mère ëntrjr of an appeàî'ahcè on one rule-- 
day, foUowed on the next by an assertion of his statutory right, by a plea 
dr otherwise. ' Certainly an appearance, such as was entéred in the prés- 
ent case, contains no évidence on its face of an actuai intention on the 
part of the défendants to waive any substantial right, and inasrùuch as 
the privilège claimed by the défendants is that of ha^ing à triai in soriie 
other forum than the one in which thëy hâve been sued, the court may " 
well heâitâte td give such eSectto the appearance as will force them to a 
trial in a jurisdiction to which they ôbjeCt. ' 

' In conclusion I hâve only to add that I hâve some donbt whether thé; 
défendants should be permitted to ïaîse the question involved on this 
Hôaring by deoïurfer, in view of thé fact that' I havé thus far consideréd 
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the case upon the theory that the court has jurisdiclîon of the subject- 
anatter, and might try the issue if the défendants submitted to a trial in 
this forum. Of course if a bill shows on its face that the court bas no 
jurisdiction of the subject-matter, a demurrer may be filed. But if the 
court has jurisdictionof the subject-matter, and the défendant merely as- 
serts the privilège of being sued in some other jurisdiction, it would 
«eem more regular to assert it by motion to dismiss the bill, in those cases 
where the privilège of being sued elsewhere appears on the face of the 
bUl. As was shown by Judge Hammond, however, in the case of Romaine 
V. Insurance Go., 28 Fed. Rep. 635, 636, there is no uniform method of 
laising such issues as are presented in the présent case; and, as ail the 
facts appear upon the face of the bill, it is perhaps as weU to entertain 
thédeiiiurrer based on the ground of the défendants' exemption frotn 
«uit in this district, as to require the filîng pf a motion to dismiss the 
bill. The demurrer is accordingly sustained. 



CoVEET tl. WaLDKON «{ OÎ. 
(.Circuit Ooviri, 8. D. Nevo Torh. Januaïy 3, 1888.) 

CJOURTB— FBDKBAL JUBiaDICTION— OlTIZBNBHDP OF DEFENDANTS— ACT OF MaKCH 

8,1887. 

'Where in a suit it appears that many of the défendants are from the same 
State, with conflicting interests, the controverse îs between citizens of the 
s^me State, and the fédéral courts hâve no jurisdiction under Act Cpng. March 
8, ISST^^giving them jurisdiction wheu the suit is between citizens of difEerent 
States.* 

In Equity. Bill for discôvery. 
V Tunis Covert, complainant, of Canada, filed a bill for discovery and 
marshaling of assets against S. J. Waldron and several hundred other 
-défendants. 

Jamea H. McOreery, for complainant. 

Fogter & Stevem, for défendant Oakley. 

Lacombe, J. The complainant in thîa suit îs a citizen of Canada. 
The défendants number several hundred, and are citizens of very many 
différent' States and territories. • Thirty or more of them are citizens of 
the state of New York. The complainant avers that he is a lineal de- 
scendant -and heir at lawof four of the original patentées of certain lands 
in the city of New York, now divided ihto 62 blocks of ground. The 
patents ïfeferred tti weré issùed by governors Nichbls and Dongan, in 
1691 and 1712, respectivelj'. It is further averred that under the laws 
of the state of New York complainant is a tenant in common with the 
heirs at law of ail said patentées, and entitled to participate in the dis- 
tribution of said estate, and that the défendants are or claim to be de- 
scendants and heirs at law of the said original patentées, or of one or 



312 FEDERAL EEPOETER. 

more, of them. On thèse facts the complainant prays the court to grant 
nim its aid to discover and détermine who are the heirs at law, com- 
plainant's co-^tenants, and the quantum of their interests, and who, as 
such, are entitled to be made parties to a proceeding in partition for the 
settlement and distribution of the estate. Pending the détermination of 
this question, the court is asked to appoint three receivers for the préser- 
vation of the property, with power to sell any part thereof, and to mar- 
shal the assets of the estate for distribution among those decided by the 
final deçree of this court to be entitled to participate therein. The bill 
closes with a prayer for gênerai relief. , 

Several serions objections hâve been urged to this bill, which need not 
be considered!. The citizenship of the parties is fatal to the jurisdiqtion 
ofthia court. Where a fédéral question is not involved, nor the con- 
flicting grants of différent states are in question, the controversies of which 
the circuit courts of the United States aregiven original cognizance, n>Xi^t 
be between citizens of différent states, or between citizens of a state and 
foreign citizens or subjects. It is abundantly settled by authority that, 
in arranging the parties relatively to the controversy between them, the 
mère form of the pleadings may be set aside, and the parties placed 
on différent sides of the matter in dispute, according to facts. When, 
upon such an arrangement, it appears that citizens of the same state ap- 
pear on both sides of the contjoversy, the controversy is not within the 
jurisdiction of the circuit court. Rêmoval Cases, 100 Ù. S. 457; RaUroad 
V. Ketchum, 101 U. S. 289; Bamey v. Latham, 103 U. S. 205; Carsonv. 
Hyatt, 118 U. S. 279, 6 Sup. Ct. Rep. 1050; Bhke v. McKim, 103 U. 
S. 336. 

The interests of ail the parties to the controversy in the case at bar are 
conflicting, and, in arranging them relatively tb the matter in dispute, 
Phoebe A. D. Bosworth, a citizen of New York, who is made a défend- 
ant, is as much opposed to H. S. Blunt, another citizen of New York, 
made a défendant, as is the plaintifif himself. The controversy is one, 
therefore, in which citizens of New York appear on both sides, and, as 
such, is not within the provisions of section 1 of the act of March 3^ 
1887. 

The particular motion which has been argued is to strike out the ap- 
pearances of certain persons who are not défendants, and who also apply 
on pétition for leave to intervene and défend on the ground that they 
are in actual possession of the property to which it is alleged in the bill 
the complainants and the défendants ckim title. The objection to the 
bill being jurisdictional, may be enforced by the court, masponte, though 
not raised by the pleadings nor suggested by counsel. Morgan v. Bdoit, 
7 Wall. 618; Lewis v. Gocks, 23 Wall. 466. 

Let an order therefore be entered dismissing the bill for want of juris- 
diction. , 
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Fellows d al. v, Hyman d al. 

LooKER V. Samb. 

{Circuit Court, D. Colorado. January 3, 1888.) 

Lâches— What CoNSTiTtTTBS— Dblay iiï Bringing Suit. 

In an action to avoid a conveyance of mining lands, alleged to hâve been 
procured by fraud, from plaintifE's ancestor. it wae shown that the ancestor 
died Boon after. without knowledge of the fraud, and for 18 montha prior to 
the suit plaintifls lived in Calif ornia, and knew nothing of the land, or what 
was going on inthis state; but immediately on getting information of the 
fraud, proceeded to investigate it, and brought suit in a few days— a little 
less than three years from the date of the conveyance. Held, on demurrer, 
' that this was not such lâches as ought to deprive plaintiffs of the right to sue. 

In Equity. On demurrer. 

BiE filed by plaintiffs, Julia Fellows and others, against défendants, 
Daniel M. Hyman and Charles Burns, to set aside a deed conveying an 
interest in mining lands, made by the father of plaintififs, since deceased. 
Défendants' demurrer overruled. 

L. 0. Rockwdl, for complainanls. 

C Jiifttgi/iea,: Jr., for défendants. 

Breweb, J. In the case of Julia Fellows against Daniel M. Hyman the 
demurrer was argued yesterday, in which the only question discussed was 
the one reserved by Judge Hallett for considération before me, that 
of lâches. Complainants hâve filed an amendment to their Qomplaint, 
in which they state more at length the circumstances which delayed the 
bringihg of this suit. 

The défense of lâches is one peculiar to a court of equity, and is en- 
forced wherever, from the delay of the complainant in the bringing the 
suit, it would be inéquitable to enforce the spécifie right. There is no 
fixed period of time which courts require as constituting lâches. Each 
case stands on its own peculiar circumstances, and yet there are two kinda 
of cases between which there is a marked distinction. One is where the 
complainant was under a contract or other obligation to do something at a 
particulâr time, and omitted to do it at that time; as, for instance, where 
there is a, contract to convey real estate, in which complainant bas failed 
to make payment at the very time specified in the contract; there the 
complainant is at fault, and courts oftentimes will refuse spécifie per- 
formance, even though the delay has been short, if by reason of any 
ehanged condition in the relation of the parties, or the value of the prop- 
erty, it would be inéquitable to enforce spécifie performance. The other 
case is where the défendant is at fault; where he is guilty of some fraud 
or other wrongful conduct by which he has obtained a title which, but 
for his fraud or misconduct, he would not hâve obtained. In cases like 
that, courts do not enforce the rule of lâches with any great strictness, 
and certainly do not enforce it if the complainant commences his suit 
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within a reasonable time after the knowledge of the fraud or misconduct. 

Now, this case is in the latter (ilass. The bill charges that the défend- 
ant, bj' fraudulent représentations, obtained, in January, 1884, the title 
to an interest in certain mining property. This suit was not brought 
until nearly three years thereafter; but complainants show that within a 
few weeks after the making of the deed which was made by their an- 
cestor, he died, ignorant of the fraud which had been perpetrated, and 
that, for 18 months prior to the commencement of this suit, they hâve 
resided in Califomia, moiat of the tinie in the rural districts of that statej 
that they hâve had little communication with Colorado, hâve not seen 
the papers of this state, and weré ignorant of what was transpiring with 
référence to that property, ,an(i th^t they remained in ignorance until 
about the twenty-fifth day of November, 1886, when information was 
received by letter from ,some fWeûd hère, which induced one of thèse 
complainants to come and make investigation; and immediately on mak- 
ing investigations, and within 12 days after reaching Denver, this suit 
was brotight. So that it iS' a éase iti which the défendant, by fraudulent 
represéntaltidns, by his own înisconduct, obtained title to this property, 
ahd the «oiœtplalinants, Within a^very few days after ascertàining the fact 
of that fraud, and of thèse fraudulent représentations, and of defendant's 
misconduct, instituted this suit. If it were an action at law^ the familiar 
rule is that the statute of limitations does not commence to run until the 
discovery of the fraud; and in equity, it certainly will not do to apply 
a harsheriulé, and say that lâches will be imputable when the party 
eommences his suit imnlediately after the discovery of the fraud . Not 
ônly do complainants avèrabsoliite ignorance of the fraudulent repré- 
sentations, but they show a state of aiffairs which renders their continued, 
ignorancei whoUy reasonable, and suèh as might be expected. They were 
absent from the state while that litigation, which has become notorious 
hère, was pending; and, by their résidence, and their lack of commu- 
nications with Colorado, they were so situated that it could not well be 
otherwise than that they should remain in ignorance of what was going on. 

Now, under circumstances like that, the fact that since the sale of 
Ûie property, through, perhaps, the active efforts of the défendant, ha» 
become enormously valuable, is not such a change in the situation of 
afiairs as relieves défendant from: responsibility for his misconduct or, 
for his liability to place the parties back in the situation in which they 
would hâve been but for his misconduct. The bill sets out at length 
tWo lawsuits which hâve been pending in regard to this property, — one 
a controversy affecting the title to part of it,. a controversy depending 
ùpon the validity of the location made by the ancestor of thèse complain- 
ants, in conjunction with others; a litigation pending yeftrs before the 
èale was made and which is still unfinished. Now, the existence of that 
litigation was a matter which was known to the parties at the time of tha 
sale. The fraudulent représentations charged had no relation to the faota 
involved in that litigation; its existence, in no manner, would tend to 
create a suspicion of unfairness. There was nothing in it which would 
disclose or suggest any misconduct on the part of the défendant, or throw. 
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upon eomplainants, or their ancestor, the duty of investigatîng to see 
whether there was misconduct on defendant's part. Tbe other litigation 
— that which affecta the value of the property, in which, as averred, there 
bas bëen large expenditures by défendant — was a litigation which arose 
after eomplainants had left the state, and has been carried on during 
their absence, and of which they were ignorant. Npw, while it may be 
true that ail this litigation, this enonnous expenditnre of money, this 
large development of the property, has made it very valuable, yet ail that 
has happened without the slightest imputation of neglect, omission, or 
fault on the part of the eomplainants; and surely that changed situation, 
brought about by défendant, in no way relieves him from the consé- 
quences of his own wrong-doing years before this change has taken place. 
It seems to me, upon the facts as stated in the bill, it cannot be held 
that eomplainants bave been guilty of any lâches in bringing this suit, 
and I shall therefore bave to differ with my Brother Hallett in his cpn- 
clusions on the bill; conclusions reached, however, it must be noticed, 
when he did not hâve the full détail of facts, as stated in the araended 
complaint, before him. Ii shall therefore overrule the demurrer to the 
bill. Défendants hâve 30 days to answer. 

The case oî Looker v . Hyman el al. is kindred in its nature, and the 
same order will be entered. The demurrer will be overruled, and leave 
to answer in 30 days. 



Sheffey et al. v. Bank of Lewisbtjeg et cH. 
{District Court, D. We»i Virginia. December 1, 1887.) 

1. EqtTITT— REHnARINGI — RcLB 88— FmAL DncEBK. 

Equity raie 88 provides thàt "no rehearing shall be granted after the term 
at which the final decree shall hâve been entered and recorded. " A. decree of 
f oreclosnre was entered, leaving nothine to be done but exécute its provisions. 
At the next term of the court a pétition lor rehearing was flled, and upon hear- 
ing the decree was ordered to be vacated. Sdd that, as it was a final decree, 
it was not aSected by the order. 

a. Dbbd — Reoobdoîg— Peiobitt. 

One Q. cave a deed of trust to secnre certain debts to the eomplainants, who 
recorded it. The same day défendants, five hours later, recorded a deed of 
trust on the same property from G., given them a month before. Held, that 
in the absence of actiial notice of the existence of the former trust deed to 
tbe eomplainants, their deed of trust had the priority. 

8. Samb. 

One G. made a trust deed to eomplainants for the beneflt of his creditors, 
providing as preferred debts for vendor's lien judgments and other para- 
monnt liens. He had giTen a trust deed on some of his real estate to défend- 
ants, who had not recorded it. Held, that it was not a paramount lien at the 
date of exécution of the deed to eomplainants. 

In Equity. Bill to restrain sale of land under a trust deed. 

Sheffey and Bumgardner, eomplainants, filed a bill against the Bank 
of Lewisburg and othérs, défendants, to restrain a sale of real estate under 
a trust deed, claiming they had a prior lien on the land. 
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TT. ^. Owamer, for plaintiffs. 
!/4. F. Mathews, for défendants. 

Jackson, J. On the eleventh day of October, 1875, Robert J. Glendy 
executed a deed of trust to the Bank of Lewisburg on a tract of land in 
Greenbriar county, in this state, to secure to the bank a loan it had made 
to him of $15,000. The bank held this deed, and did not place it on 
record, until after another trust deed was executed by Glendy to the com- 
plainants in this cause, on the twentieth day of November, 1876, cover- 
ing the same land. This deed was admitted to record under the registry 
laws of the state, on the twenty-first day of November, 1876, at li o'clock 
A. M., of that day, while the deed of the Bank of Lewisburg, the défend- 
ant in this cause, was not recorded until some five hours after, on the same 
day. In April, 1877, the trustée under the deed to the bank advertised 
for sale the lands described in it; but before the sale took place the com- 
plainants filed their bill in this case, claiming that they had a prior lien 
upon the land, and applied to this court for an injunction to restrain the 
trustée under that deed from makîng sale until the court could détermine 
the respective rights of the parties under the two trust deeds. The judge 
of this court, on the third day of May, 1877, passed an order at cham- 
bers to restrain the trustée Mathetys from selling the property described 
in the bill Until the further order of the court. On the fifteenth day of 
November, 1877, the bank filed its answer, alleging — First, that Sheffey 
and Bumgardner, trustées under the second deed of trust, had notice of 
the bank's deed before the exécution of the deed to them; second, that 
Sheffey and Bumgardner had such notice before the recordation of the 
deed; third, that by the terms of the deed to Sheffey and Bumgardner 
the debt due to the bank had priority; and, fourih, that the deed to Shef- 
fey and Bumgardner was void on its face. 

Nothing further was done in this case until the May term, 1878, when 
it appears that on the fourth day of May the bank tendered an amended 
and supplemental answer, setting up the fact that, at the time that 
Glendy executed the two deeds of trust heretofore referred tô, he was 
not vested with the légal title to the lands upon which he had given the 
two deeds of trust, and that since the filing of the original answer he 
had received and recorded. his deeds, and had become vested with the 
légal title, and that since he had become vested with the légal title, the 
bank had obtained judgment at law against him; and that, under the 
provisions of the Code of "West Virginia, it had obtained priority over the 
deed of trust to Sheffey and Bumgardner. The filing of this answer was 
objected to by the complainants, and the objection was sustained; the 
court holding that the matters set up in it, if true, did not affect the 
questions at issue in this cause; and for this reason the court perpetuated 
the injunction, decreed a sale of the lands, and ordered the proceeds to 
be distributed under the provisions of the Sheffey and Bumgardner deed. 
Àt the next term of the court, on the second day of August, 1878, the 
bank tendered a pétition to rehear so much of this decree as refused to 
allow the supplemental answer to be filed; and the ôrst question that pre- 



SHEFFEY V. BANK OF LEWISBHEG. 317 

sents itself for the considération of the court is, whether this decreë was 
a final or an interlocutory order in this cause. It appears that the con- 
sidération of the questions presented by this pétition was postponed until 
the November terui of this court in 1885, when the court passed upon 
them, and entered a decreê which vacated and set aside the decree of the 
fourth day of May, 1878. It is now insisted that the court could not 
properly make the order vacating that decree, for the reason that it was 
a final decree disposing of ail the questions presented by the pleadings 
in this cause. The Mil filed was mainly for the purpose of settling con- 
ilicting rights under two deeds of trust given by the défendant Glendy 
upon a valuable farm in Greenbriar county, — one to the plaintiflfs in this 
cause, and the other to the défendant the Bank of Lewisburg. The deed 
to the bank was first executed and delivered, but the deed to the plain- 
tiffs was first duly recorded under the registry laws of the state. The 
bill made the Bank of Lewisburg, Alexander F. Mathews, and Robert 
Glendy défendants. 

The vital question presented by the pleadings was, which of the two 
deeds secured the first lien upon the property. For this purpose it was 
only necessary to hâve the bank and the trustée before the court, as the 
plaintiffs were only contesting the right of the bank to assert a prier lien 
under its trust. When this question was disposed of, ail the court had 
to do was to direct the sale of the property, and distribute the proceeds 
among the creditors secured by the trust which was ascertained to.be 
the first lien upon the land conveyed, and, if there was any balance 
after satisfying the creditors secured in that trust, àpply such balance to 
the satisfaction of the debts secured in the second trust. This question 
being settled, the merits of the controversy as presented by the pleadings 
were at an end, The decree of May 4, 1878, directed the sale of the 
land in controversy, distributed the proceeds arising from the sale, and 
perpetuated the injunction inhibiting the bank from seUing under its 
trust deed. It is obvions that this decree determined the rights of the 
parties, and was, in effect, a decree of foreclosure of mortgaged premises, 
leaving nothing to be donc except to exécute its provisions. Such a de- 
cree has always been held by the légal tribunals to be a final decree. 
That the défendant bank so regard ed it is évident from the order it ob- 
tained from the court on the second day of August, 1878, tendering "its 
pétition for a rehearing of the order made in the cause of the term be- 
fore." The pétition did not seek to open the decree, only so far as the 
court had refused the bank permission to file what it termed its amended 
and supplemental answer, which presented the fact that, at the time that 
Glendy executed the two trust deeds referred to, he was not vested with 
the légal title to the lands conveyed, and that the bank had obtained 
judgment against Glendy, and had the same docketed after he acquired 
the légal title. The subject-matter of this pétition was duly considered 
at the time, and we see no reason now to change the views we then 
entertained, and only refer to it to show the conclusive character of the 
decree as admitted by the pétition filed by the bank. If then, this de- 
cree is final, as we hold it to be, it is not a subject of review by the court 
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which pâsséd it after the term at which it was eatereïeiJ, the time hm- 
ing expired within whick, tindèr equïty rùleSS, a rèh'earing could be 
had. That rule expressly declai'ea that "no rehearing shall be granted 
after the tenu at which the filial deoree of the court shall hâve beén en- 
téred and recprded." The application ofthis rule hàs ^bÉfen frequently 
the subjeét of considération by the suprême court, and in the case of 
Roemer v. Simm, 95 U. S. 214, it held that the court which rendered 
the decree"cannot grant a rehearing after the tenn at' which the final 
decree was rendered." 

It is triie, this decree has been vacated for thé reasôn, given bythe 
court ai that time, that the beneficiaries, or cestuû qtié trust, were not be- 
fore the court. Subséquent reflection has not only indueed me to change 
myvievi>s lapon this question, but it leads me to the conclusion that if 
' there is a want of proper parties before the court, it is an error which 
cah be reached only by anappeal. It follows therefore, that the decree 
of May 4, 1878, is unafifected by the orderentered in August, 1878, at 
the fol] owing term of the courti ' 

I might Well rest this eaâô upon this ground, but there is another ques- 
tion which I wiU briefly cdndder, for the reason that I regard it as con- 
clusive of the case, and that is, whether the plaintiffs were purchasers 
with notice. A strong effort bas been raade to show that the trustée 
Shefiey had notice of the existence of a trust deed to the bank. Nptice 
must be either actual or constructive. It is not contended that he had 
constructive notice, and therefore, if he had any, it must bave been act- 
tial. There is no direct proof of notice, but there is an attempt to show 
such circumstances as amount to notice. Notice of this charactor must 
be clearly proved. That no one proves it does pot seem to admit of a 
doubt. It is pot sufficient to say that there is a web of circumstances 
that surround the plaintiflf SheflFey in this transaction which tend to fix 
a strong suspicion of notice Upon him. If this were true, then the guilt 
of fraud would attach to him, which Would be unjust » founded on such 
testimony. It is well settled that, "to afiect a purchaser for value of 
land with notice of an unrecorded deed of trust, the évidence must be 
sufiScient to prove him guilty of a fraud." There is no évidence in the 
record that tends to fix a fraud upon Sheffèy. He is placed on the wit- 
ness stand, and dénies any knowledge of the existence of the bank deed 
until after the exécution and delivery of the deed by Glendy to the plain- 
tiffs. It is true that the évidence of McKinney and Snyder tend to fix 
upon Sheffey a suspicion of notice of the prior existence of the deed of 
the bank, bût that is not suflBoient. Mère suspicion, though strong, 
proves nothing, and certàinly is not sufficient to overthrow the positive 
évidence of a witness placed on the stand by the défendants, who pré- 
sent him to thé court as worthy of crédit. Such was the high character 
of the witness that the défendants waived bis sworn testimony in the first 
instance, and accepted his simple statement in writing aa true. It ia 
true that afterwards he was placed on the stand, and his testimony taken 
pursuant to law, but the court fails to perceive that there is any mate- 
rial difiference between his testimony under oath and his statement made 
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when not under oath. It folio ws that there is a want of sufEicient notice 
to affect the purchaser who da,ims under the second deed of trust; and, 
inasmuch as the second deed was first recorded, the statute gives it pri- 
ority in the absence of actuai notice to the trustées before ils exécution. 
The plaintiffs in this cause claim under the trust that was first recorded, 
and the burden of proof ig on the défendants to establish notice to affect 
their rights under that trust. This they tave failed to do, and for this 
reason^ Eis well as the one first assigned, thè court is of opinion that the 
decree bèretofore pasged on the fourth dày of May, 1878, should Stand 
as its judgment. 

It is Claimed, however, that the debt due the bank was intended by 
Glendy to' be secured by tbe trust deed of November 20, 1876, as a pre- 
ferred debtjalong with thp vendor's liens, judgments, and other pàra- 
mouht liens mentioned and secured in said deed, and entitled to préfér- 
ence oyer thé gênerai creditbrs. Clearly this dpbt is not embraçed by 
either of the flist two classes referred to. If it is secured under this trust, 
it must be under the class named as "Paramount Liens." What, then, 
is a para.mount lien? It is a lien that must exist at the time of the éxe- 
cution of the de^d. Tha,t it did not exist so as to afiect either purchas- 
ers or creditors without notice cahnot be controverted. The deed to the 
bank, utirëcprdéd, without notice, was only good as betweèn it and 
Glendy, It was neiiJier prior in point of time, nor superior in point of 
dignity, to amr of the debts secured by the trust deed to the plaintiffs. • 
To màkè the baiik débt a paramOunt lien under the deed of trust of No- 
vember 20, 1876, it must bave been a valid lien at the date of its exé- 
cution. This deed did not create paramount liens; it only recognized 
exisling liens made paramount by law. This was clearly the pùrposè of 
the grantor, for he recites in bis deed that "he owed many and large debts 
which he desired to secure, and at the same time to prevent any of fais 
creditors from getting priorities over others, and to place his creditors 
on a footing of entire equality." It is obvious that the grantor, Glendy, 
did not intend by his deed to create a préférence among his creditors. 
He intended, so" fer as he icouldi to place them in the position the law 
gave them. He could not haVe fotgotten the bank debt, and if he de- 
sired to give it a préférence he could hâve easily done so. He did not 
do it, but leftitto its légal fate. It was a secret trust, and clearly void 
as to creditors and purohasers for value without notice. That the plain- 
tiffs were purchasers for value without -notice, we cannot doubt. The 
question of notice we bave before disposed , of, and it is now the settled 
law that a trustée is a bond fide purchaser until the contrary is shown. 
Such, we hold the plaintiffs to be at the time the deed was made to 
them. 

Other questions bave been presented and ably discussed, but it is un- 
necessary to consider them, as the points ruled dispose of the case. It 
follows that the decree entered on May 4, 1878, stands unaffected, atid 
that the exceptions, to the master's amended or second report are ovêr- 
ruled. 
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WoLPE V. Ebie Telegeaph & Téléphone Co. 
(Circuit Court, E. B. Texaa. Dpcember 10, 1887.) 

1. MuN-rciPAi. CoBPOKATioNs — Strbetb— Eebction op Pôles— Liabilitt. 

In an action for damages occasioned by tho collision of plaintifE's buggy 
against a téléphone pôle, wliile driving a usually gentle horse, wjiich had be- 
come ijnmanageable by fright, défendant claimed that the érection of the pôle 
in the Street was authorized by the city, ànd not défendant, biit the latter was 
liable. JBeld tliat, if the pôle was a dangerous obstruction tô the use of the 
' Street by the public, the city could not laiwfully permit its érection so as to 
■ debar recovery by an injured party, apd if it had, eacïi and botb were liable. 

2. Samb. 

The validity of a permit granted by a city to locate a pôle in a Street exten- 
sively used by the public as a thoroughf are, althou^h conf erred in acoordance 
with the authority given by law, wifl, ip an actioii for damages sustained by 
reasqn pf a buggy striking such pôle, be made subject to the détermination 
by a jar^ as to whether the pôle soiocated was in point of fsCct dangerous to 
the public. 
8. Samb. 

For injuries sustained by plaintiff whilè driving a horse that became fright- 
ened from some cause, in striking with bis bnggy a téléphone pôle unlawfully 
erected in the street of a city, he is entitled to recover damages from défend- 
ant téléphone company, or from those aiding, assisting, or permitting the ob-. 
structlon, so long as he used evefy effort to manage an'd subduè the horse, 
and did not leave the buggy before'tbe collision ocourred. 
4 Samb. ' \ - ■ 

If another person than the owner unhitches a horse and buggy standing 
securely in the streets of a city, and the horse becomes frightened, bréâks the 
buggy, and is injured in runnîng against an obstruction unlawfully placed in 
the Street by a téléphone company, the latter will not be liable for injuries 
resulting. 

. At Law. Action for damages. 
Wheder & Rhodes, for plaintiff. 
James B. Stubbs, for défendant. ^ 

Sabin, J. / {chargîng jury.') This is an action by plaîntiflF to recover 
damages occasioned by the collision of his buggy against defendant's 
téléphone pôle, while driving a usually gentle- horse, as alleged, which 
had become suddenly unmanageable by fright; plaintiif claiming that 
such pôle or post was erected by défendant in violation of the city ordi- 
nances, and that the same was a dangerous obstruction to travel in the 
streets of Gai veston as located. It is contended, on the other hand, that 
défendant had authority from the city to erect said pôle or post on Church 
street, near Tremont, where the same is located, near the corner; that it 
was the frightened horse that caused the injuries for which défendant is 
not responsible; that, if any one is liable, it is the city, and not défend- 
ant, and, generally, dénies the allégations of plaintiff, and that no lia- 
bility exists when a horse becomes unmanageable from fright, and a party 
is injured as a resuit of a collision with such post or pôle or any other 
thing with which a collision inight hâve been had. The most of thèse 
matters are matters of law, but some mixed questions of law and fact. 
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Ail thèse questions hâve been veiy ably presented in your heâring by 
Mr. Rhodes, for the plaintiff, and Mr. Stubbs, for the défendant. 

In the first place you are informed that the défendant had sufficient 
authority from the city, as bas been ][)rima fade shown, to erect the 
pôle in question where it did, and that the main issue for you to déter- 
mine, under the directions hereinafter given,is whether the post or pôle 
in question, as erected, was a dangerous obstruction to travel on the 
streets of Galveston. If it was not a dangerous obstruction, it would be 
immaterial as to whether it was granted under the permission or direc- 
tion of the city or not. If it was a dangerous obstruction to the use of 
the streets by the public, the city could not lawfuUy grant it so as to de- 
bar an injured party from recovering any damages which he might sua- 
tain in conséquence of its érection. A city itself cannot place a danger- 
ous obstruction to travel in its own streets, or suffer it to be done^ with- 
out liability; and where it gives the permission for such an act to be 
done by a third party, and it is so donc, each and both are liable. 

Again, where a party has a horse and buggy hitched or standing se- 
curely in the public street, and another party unhitches and turns it 
loose, and the horse becomes frightened and runs away and breaks the 
buggy and injures the horse by his running against some object which 
another or third party has unlawfuUy placed in the street, permanently 
or otherwise, and of a dangerous character to ordinary travel, such third 
party is in no wise liable for any injuries that resuit therefrom. Such 
damages can only be looked for from the party who improperly unloosed 
the horse or caused the fright, he being the proximate cause of such 
damage. 

But where a party is engaged in driving a gentle horse and buggy on 
the public streets, as he lawfully may, and the horse becomes frightened 
from any cause, or becoming unmanageable, and such party still remaina 
in the buggy, using every effort in his power to guide and manage him, 
and to subdue him, and take him to his destination as he lawfully may, 
and while so engaged, if he unwittingly strikes some fixed and perma- 
nent objéct of a character dangerous to the safe travel of the public, lo- 
cated in a public street, and suffers damage thereby, he may recover such 
damages from the party placing such dangerous object in the street, or 
from any one aiding, assisting, or permitting the same to be done, and 
while he may so recover against either or ail, he can hâve satisfac- 
tion of but one judgment. On the other hand, had such party aban- 
doned his buggy before such collision, then, and in such case, he could 
not hâve recovered. The law of the public street is like the law of the 
sea, — it is the right to move on, the right to pass to and fro, without let 
or hinderance, other than such temporary stoppages in transit as are in- 
cident to the business of travel. 

Again, when a public street has been once lawfully opened and has 
becomea public highway, the sovereign power may abolishit or change 
it, but there is no power, except in time of war or public calamity, that 
can lawfully authorize the "permanent érection of an obstacle dangeroua 
in its character to the persons or property of the public in traveling to 
v.33F.no.5— 21 
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and fro therein. The grant of a permit or direction to locate a pôle or 
post in a street extensively used by the public as a gênerai thoroughfare, 
both for pleastire drives and business vehicles, in order to be a valid 
grant, or to be rightfully there, must not only be in accordance with the 
authority ordinarily conférred by statutes and ordinances, but mustalso 
be made subject to the détermination of a jury as to whether the pôle or 
post so located is in point of fact dangerous to the public in the use of 
such street, including ail the contingencies incident to the lawful use of 
the same. Hence, where corporations or individuals undertake to make 
use of public streets or highways for their individual purposes, however 
meritorious, and cities undertîJse to give them the right so to do, andto 
regulate the same, each and every of them should always bear in mind 
tbat the power of the country lodged in its courts and juries, to hear and 
détermine ■whether such concessions or régulations and use or occupation 
of the streets bave been made in accordance with the public safety, bas 
never been taken away. If such concessions are: dangerous, no grant can 
be valid. If they are liot dangçrous, the power and control of the city 
is complète, and its action would be entirely valid in the promises, and 
should be respected by both courts and juries. But the right of the peo- 
ple to bave any act injurions to them or affecting the lives, health, lib- 
erty, safety, or property of individuals considered and determined by 
their courts and juries wiU never be surrendered or abandoned by them 
as long as their liberties remain. 

Havingthusdiscussed the gênerai questions presented in the case, and 
argued in your présence by the able counsel herein, I will now proceed 
to giveyou the directions specifically which will govern you in making up 
your verdict. In the first place, on your retirement, you will look over 
thèse directions hereafter given, and comprehend the same, and in the 
next place proceed to the considération of the évidence in the case. If, 
therefore, gentlemen of the jury, you shall find from the évidence that 
the plaintiff herein sustained the injuries complained of by striking the 
hind wheel of his buggy against a post or pôle of défendant permanently 
erected in the public street in which plaintiff was traveling, while driv- 
ing a horse which, while ordinarily gentle, had become suddenly un- 
manageable from fright while en route, and that such pôle, as erected, 
was a dangerous obstruction "to the safe travel of the public upon that 
street, and that plaintiff was then and there in bis buggy driving and 
endeavoring to subduehis saîd horse as best hecould in the then fright- 
ened and unmanageable condition of the said horse, and endeavoring to 
take the same to his place of destination, at the time of the collision com- 
plained of,.then, and in such case, you will find a verdict for the plain- 
tiff in such sum as •vfïll araply çompensate him for his injuries and suf- 
ferings, physical and mental, caused by such collision with such pôle or 
post. But, on the other hand, if you shail find from the: évidence that 
such post or pôle as erected. was not dangerous to the traveling public, 
but was consistent with their safety in the daily use of the street, or, in 
other words, was not a dangerous obstruction to the use of the said street 
by the public; or that the plaintiff, by the use of ordinary prudence and 
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care, mîght hâve Ivoided the collision, then, and in either of Buch cases, 
you wUl flnd for the défendant. 

The jury found for the plaintifl in the sum of $4,200. 



United States ». Cijjveland & Colo. Cattle C!o. 
(Oft-cttÔ Court, D. CoUyraAo. January 9, 1888.) 

X GrAITP— EXTBIÎT— CoNFtRMATtOlT OF PaKT— EyFKCT. 

Défendant claimed land as embraced in a grant of the governtnentpf Mex- 
ico to Vigil and St. Vrain, December 8, 1843, wbich was a part of the territorr 
ceded by tbat government| to the United States, by treaty of Guadaloupe Hi- 
dalgo,iFebrnary 3, 1848. Af ter the cession to the United States, congress (13 
U. S. St. at Large, 71) confirmed this grant, to the estent of U square leagues, 
wbich embraced but a small part of wbat was claimèd under the grant. The 
land claimed by défendant h'eg outsi'de the 11 square leagues. Uela\h»X, while 
tbe act of congress ïb not concluâive upon the courts, it is very pereuasiye, 
and tbe confirmation of a part of the grant should be construed as a déniai of 
the remainder by that body. 

S. Samb — Extest— Limitation of Asba. 

A correct construction of tbe pétition of Vigil and St Vrain, for what Is 
known as the "Las Animas Orant to the Governor of Mexico, " and bis grant 
of December S, 1848, limits the application and grant to 11 square leagues to 
each claimant; and the fact tbat tbe justice of the peBce, who was directed to 
giye juridical possession of the land, delivered a mucli larger tract, will uot 
divest the government of title to the excess. 

3. Public Lands — Illégal Possession— Bights of Ithe Gotebnmbnt — Injuno- 

TION. 

When the goyernment finds persons in possession of the public domain, un- 
der claim orcolor of title, it can proceed by injunction to restrain an im- 
proper use of the same. without flrst determining the rights of the parties in 
acourtdflaw. 

In Equity. On motion to dissolve an injunction. 

Bill for injunction by the United States to restrain défendant, the 
Cleveland & Colorado Cattle Company, from fenoing up,and improperly 
osing, part of the public domain. 

H. W. Hobsim, Dist. Atty., for the Government. 

L, 8. Dixcni and /. W. Vroom, for défendant. 

Brewek, J. This case is before me now on a motion to dissolve a 
preliminary injunction. The bill was filed in June, 1886, and upon no- 
tice, and after hearing, the preliminary injunction was granted by Judge 
Hallett. In the order granting such injunction, no leave was reserved 
to move for a dissolution after the filing of the answer; and when this 
motion was broughton for hearing my impressions wereverystrong that 
it was not good practice to entertain such motion, and I suggested to 
counsel on tiie argument whether, when an injunction had been granted 
upon notice, and after hearing, the true rule was not to let that prelim- 
inary injunction stand until the final hearing of the case, unless new mat- 
ière had intervened since the granting of the injunction whicb compelled 
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its dissolution, or unless it appeared that, under no cîrcumstences, could 
an injunction issue upon final hearing. So strong were my impressions 
in this direction, that I was tempted to overrule the motion at the con- 
clusion of the argumeùt. I now regret that I did not act upon thèse im- 
pressions, for it would hâve speeded the case. Of course, the décision 
of a motion is not res adjudicata; the matter may be again called to the 
attention of the court, so that it cannot be said that there is no founda- 
tion for this motion; and yet I cannot but think that such motions should 
not be encouraged, and that the better practice is that, when a preliminary 
injunction bas been granted after a hearing of both parties, it should 
stand until the final disposition of the case, unless leave be given to press 
a motion for a dissolution after the filing of the answer; for, if under 
the bill a final injunction is possible, the status of the parties might be 
shifted backwards and forwards by, first, a preliminary injunction, then 
its dissolution, and, afterwards, by a final injunction. Of course, wbat 
I bave said does not apply to a case where a preliminary injunction bas 
been granted without notice, or to cases in which some new matters hâve 
intervened which so change the situation of the parties as to compel the 
discontinuance of the injunction, nor to a case in which it is évident that 
under no circumstances can anj' injunction go as the resuit of the final 
hearing. On Ihe argument of this motion to dissolve, the entire merits 
^f the controversy were discussed, and, while some of the questions may 
properly be passed to the final hearing, yet some matters ought to be de- 
cided, in view of the elaborate arguments made by counsel, and in order 
to advance the case as rapidly and as far as possible towards its final dé- 
termination. 

This bill is filed by the government to enjoin the défendant from fenc- 
ing in a large portion of what is commonly known as the " Las Animas 
Grant." That a bill of this nature can be sustained must be conceded 
as settled, for this circuit at least, since the décision of Mr. Justice Miiv 
LEE in the case of U. S. v. Ranch Co., 25 Fed. Rep. 465, 26 Fed. Rep. 218, 
a case pending in the circuit court of Nebraska, and decided about two 
yea^s ago. It becomes necessary; therefore, to trace the history of this 
grant in order to détermine the condition of the title and the rights of the 
respective parties. The grant is within the territory ceded by the gov- 
ernment of Mexico to the United States by the treaty of Guadaloupe Hi- 
dalgo, of date February 2, 1848, (9 U. S. St. at Large, 922,) by which 
treaty the fee of the soil passed to the United States government, subject 
to existing property rights, and by this is meant, of course, ail vested 
rights, whether légal or équitable. An attempt was made by the Mexi- 
can government to hâve incorporated into the treaty a stipulation in re- 
spect to the subséquent completion and perfection of inchoate rights, but 
the United States refused to accept such stipulation, and the clause was 
etricken out, leaving the transfer of the fee subject simply to existing and 
vested rights of property, légal or équitable. The clauses of the treaty 
referring to thèse matters are the folio wing: 

"Art. 8. Mexicans now established in territories previously belonging to 
Mexico, and which remain for the future within the limita of the United 
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States, as deflned by the présent treaty, shall be free to continue where they 
now réside, or to remove at any time to the Mexican republic, retaining the 
property which they possess in the said territories, or disposing thereof, and 
removing the proceeds wherever they please, without their being subjected on 
this account to any contribution, tax, or charge whatever. In the said terii- 
tories, property of every kind, of Mexicans not established there, shall be in- 
violably respected. The présent owners, the heirs of thèse, and ail Mexicans 
who may hereafter acquire said property by contract, shall enjoy, with respect 
to it, guaranties equally ample as if the same belonged to citizens of the United 
States. 

"Art. 9. The Mexicans who, in the territories aforesaid, shall not pré- 
serve the charaeter of citizens of the Mexican republic, conforuiably with what 
is stipulated in the preçeding article, shall be incorporated into the Union of 
the United States, and be admitted at the proper time (to be judged of by the 
congress of the United States) to the enjoyment of ail the rights of citizens of 
the United States, according to the principles of the constitution ; and, in the 
mean time, shall be maintained and protected in the free enjoyment of their 
liberty and property, and secured in the free exercise of their religion without 
restriction." 

Prier to the war with Mexico, and to this treaty cession, and on De- 
cember 8, 1843, Vigil and St. Vrain petitioned for a grant. The péti- 
tion and grant are in thèse words: 

"Santa Fb, December 8, 1843. 

"Most Excellent Govemor: Cornelio Vigil, a résident of the démarcation 
of Taos, and Geran St. Vrain, a naturalized citizen and résident of the same. 
appear before your excellency in the manner and form best required by law, 
and convenient to us, and say that, desiring to encourage the agriculture of 
the country to such a degree as to establish its flourishing condition, and flnd- 
ing ourselves with but little land to accomplish the object, we hâve examined 
and registered wilh great care the land embraced within the Huerfano, Pisipa, 
and Cucharas rivers to their junction with the Arkansas and Animas, and 
flnding sufflcient fertile land for cultivation, an abundance of pasture, and 
water, and aU that is required for a flourishing establishment, and for raising 
cattle and sheep, and being satisfled therewith, and certain that it is public 
Jand, we hâve not hesitated to apply to your excellency, praying yon to be 
pleased, by an act of justice, to grant to each one of us a tract of land ïn the 
above-mentioned locality, protesting that in the coming spring we will com- 
mence opérations which will be continued until the colony shall be established 
and settled, provided your excellency be pleased to grant it to us. We so re- 
quest, and swear we do not act in malice. Cornelio Vigil. 

"Gbkan. St. Vbain." 
"Santa Fe, December 9, 1843. 

"To the justice of the peace of the proper jurisdiction, who will give the 
possession referred to by the petitioners, as this government desires to encour- 
age agriculture and the arts. Akmijo. 

"Donaoiano Vigil, Secretary." 

On the second day of January, 1844, the justice of the peace gave ju- 
ridical possession of the entire tract within the boundaries named in the 
pétition. His certificate is in this language: 

"In this district of Taos, on the second day of January, one thousand eight 
hundred and forty-four, I, Citizen Miguel Sanchez, justice of the peace of this 
démarcation, by vlrtue of what is ordered in the foregoing decree, proceeded 
to the land referred to by Citizens Cornelio Vigil and Seren St. Vrain, in the 
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..foregoing pétition; and being on the spot, with those in my attendance, and 
. instruniental witnesses appointed for the purgose, we proceeded to the estab- 
lishment of the moundo (mahaneras,) as described in said foregoing pétition, 
and corresponding with the plat Une, (north of the lands of Beaubien and Mi- 
randa.) Atone leagueflast of the Animasriver a mound was erected; thence, 
following in a direct line to the Arkansas river, one league below the junc- 
tiou of the Animas and the Arkansas, the second inound was erected; and, 
following up the Arkansas to one and one-half leagues below the junction of 
the San Carlos river, tlie thlrd mound was erected; thence, following the di- 
rect line to the south until it reached the foot of the flrst raountain, two 
leagnea west of the Huerfano river, the fourth mound was erected; and, con- 
tinuing in a direct line to the top of the mountain, to the source of the afore- 
mentioned Huerfano, the flfth mound was erected; and, following the sum- 
mit of said mountain in an easterly direction until it intersects the line of the 
lands of Mirandaand Beaubien, the sixth mound was erected; from thence, 
following the dividing line of the lands of Beaubien and Miranda, in an east- 
erly direction, I came to the flrst mound which was erected. Closing hère the 
boundaries of this grant, and having recorded the same, I took them by the 
hand, and walked with them, and caused them to throw earth, and pull up 
weeds, and make other démonstrations of possession, with which the cere- 
tnony was concluded; the boundaries being established without any claim be- 
ing presented injuring any third party; as I, the aforementioned justice, in 
the name of the sovereignty of the Mexican nation, (which may Grod pré- 
serve,) gave to the aforementioned Cornelio Yigil and Seran St. Vrain the 
Personal and perfect possession which they solicit, as a title to them, their 
children and successors, by which they are defended and protected ; and 1 di- 
rect that they be not dispossessed, without flrst being heard and vanquished 
àccording to law. 

"In testimony whereof, I signed with those in my attendance, and instru- 
mental witnesses, who were Citizens Louis Lee, Manuel Martinez, and Juan 
Ortega, who were présent, aud are résidents of this district, to which I cer- 
tify. José Miguel Sanchïz. 

•'Instrumental: Louis Lee- 

"Manual Anto. Maetinez. 
"Juan Oktaga. 
' "Attending: Juan Bamon Valdbz. 
"Pedro Valdez." 

No further action seems to hâve been taken by the government, the de- 

Î)artmental assembly, or the government of Mexico. After the treaty, 
or the purpose of determining the titles in the province of New Mexico, 
the goVemment passed the act of July 22, 1854, creating the office of 
surveyor gênerai of New Mexico, and by section 8 made this provision: 

"That it shall be the duty of the surveyor gênerai, under such instructions 
as may be given by the secretary of the interior, to ascertain the origin, nat- 
ure, character, and extent of ail claims to lands under the laws, usages, and 
customs of Spain and Mexico; and, for this purpose, may issue nol;ices, sum- 
mon witnesses, administer oaths, and do and perf orm ail necessary acts in the 
premises. He shall make a full report on ail such claims as originated before 
the treaty of Guadaloupe Hidalgo, of eighteen hundred and forty-eight, denot- 
ing the varions grades of title, with his décision as to the validity or invalid- 
ity of each of the same, under laws, usages, and customs of the country be- 
fore its cession to the United States, and shall also make a report in regard to 
ail pueblos existing in the tenitory, showing the extent and locality of each, 
stating the number of inhabitants in the said pueblos, respectively, and the 



UNITED STATES V. CLEVELAND & COLO. CATTLB CO. 327 

nature of their titles to the land. Such report to be made according to the 
form which may be prescribed by the secretary of the interior, which report 
shall be laid before eongress for such action thereon as maybe justand proper, 
with a View to conflrm hona fide grants, and give full effect to the treaty of 
1848 between the United States and Mexico; and, until the final action of 
eongress on such claims, ail land covered thereby shall be reserved from sale 
or other disposai by the government, and shall not be subject to the donations 
granted by the previous provisions of this act." 

In pursuance of this act, the holders of this grant made application to 
the surveyor gênerai for a confirmation of the grant. Examination was 
had before him, and he made a report to the government, recommending 
its confirmation; this report, together with those in several other cases, 
came before eongress for its action, and on June 21, 1860, it passed an 
act in respect thereto. 12 U. S. St. at LargejTl. This daim was num- 
bered 17, in the list of claims, and section 1 of that act reads as follows: 

"Section 1. That the private land claims in the territory of New Mexico, as 
recommended for confirmation by the surveyor gênerai of the territory, and 
in his letter to the commissioner of the gênerai land-otflce, of the twelfth daj 
of January, 1858, designatéd as numbers one, three, four, six, eight, nine, 
ten, twelve, fourteen, fifteén, sixteen, seventeen, and eighteen, and the claim 
of E. W. Eaton, not entered on the corrected list of numbers, but standing 
on the original docket and abstract returns of the surveyor gênerai as number 
sixteen, be and they are hereby confirmed: provided, that the elaim number 
nine, in the name of John Scolly and otbers, shall not be confirmed for more 
tban five square leagues, and- that the claim number seventeen, in the names 
of Cornelio Vigil and Seran St. Vrain, shall not be confirmed for more than 
eleVen square leagues to each of the claimants." 

Thereafter the 22 leagues thns confirmed were surveyed and patented. 
The land in controversy lies outside of thèse thus patented, but is within 
the limita of the tract to which juridical possession was given as above 
stated. The confirmation, as seen, was of only 22 leagues, or about 97,- 
000 acres, while the tract claimèd is over 4,000,000 of acres. 

Now, without entering into an elaborate discussion of the Mexican 
laws in respect to land grants, let me notice two or three matters which 
influence my conclusions. In the first place, the political department 
of the government has determined the extent of this grant. After full 
investigation and considération, it has, in effect, determined that it was 
a valid grant for only 22 square leagues. The act of 1860 can be re- 
garded in no other light than as a décision by that department of the 
government. The petitioners were before it, insisting upon theirclaim to 
the full extent, and this act was its décision upon such claim. The fact 
that that act contains no express déniai of the validity of the claim be- 
yond the 22 leagues is immaterial. This confirmation as to part, is 
équivalent to a déniai by eongress of the balance; just the same as when 
one files a pétition in the courts asking for a large sum, a judgment in 
his favor for a portion thereof is équivalent to a judgment against him 
for the rest. Section 4, properly construed, does not bave the efifect to 
léave as an unsettled question the claim of the petitioners for the balance 
of the tract. That section reads as follows: 
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"Sec. 4. Tliat the foregoing confirmations ahall only be construed as quit- 
claims or relinquishments on tha part of the United States, and shall net 
affect the adverse rights of any other person or persons whomsoever." 

That section means simply that congress does not détermine, as be- 
tween themselves, the rights of any adverse claimants to thèse 22 leagues, 
if any there be, or as to the présent status of the title, leaving that mat- 
ter to be settled by the courts. It does not, in terms or by any fair im- 
plication, reserve for further considération the validity of the claim for 
the balance of the tract, or in any manner limit the force of the décision 
expressed in the first section; so that we bave, as an important fact, the 
décision of the political department of the government against the valid- 
ity of the title claimed by this défendant. It is doubtless true that the 
action of the political department is not conclusive upon the courts. It 
is their duty to construe titeaties; to détermine rights; and if there be 
any vesied rights of property which the political department of the gov- 
ernment refuses to recognize, such refusai will not prevent récognition 
and enforcement in the courts. At the same time, this action, though 
not conclusive, is very persuasive; it stands upon a higher plane than 
the mère construction by one party of his contract, and of its terms. It 
is true a treaty is in the nature of a contract between two governments, 
and subject to certain rules of construction, as contracts between individ- 
uals; but the action of the law-making power in determining the con- 
struction of a treaty, the extent tp which rights under it are vested, has 
also some of the attributes of législation. It is such govemmental action 
as may not be whoUy disregarded by the courts, and, although not ab- 
solutely binding, is, as I said, very persuasive. 

Again, ît is a familiar rule thatgrants are to be construed strictly in 
favor of the government, and against the grantee. I know of no reason 
why this rule, which is recognized as of universal force in this country, 
should not be similarly applied in respect to grànts from other govern- 
ments. Applying that rule to this pétition and grant, it would seem 
that no more was intended to be conveyed than the 11 square leagues to 
each individual, which was the ordinary rule of Mexican grants. It is, 
of course, known that empresario grants were made of larger tracts, and 
it is doubtless true that there was a looseness and carelessness in the ac- 
tion of Mexican ofEcials in respect to grants which hâve led to confirma- 
tion by this government in at least two instances of grants of much larger 
tracts. Tamelingv. Freehold Co,, 93 U. S. 644; U. S. v. Land-Grant (h., 
121 U. S. 325, 7 Sup. Ct. Rep. 1015, Nevertheless, the gênerai rule and 
the ordinary limitation was understood to be 11 square leagues to each 
individual; and, unless there be something in the proceedings which 
clearly indicate the intent to grant more, that ought to be considered the 
limit intended. The petitioners in this case evidently did not ask for 
the entire tract within the out-boundaries named in their pétition, and 
probably did not contemplate an empresario grant. They say: "We 
bave examined the land embraced within the Huerfano, Pisipa, and Cu- 
charas ri vers, and, finding sufEcient fertile land for cultivation, an abun- 
dance of pasture and water, and ail that is required for a flourishing 
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establishment, and for raising cattle and sheep." This suggests a Per- 
sonal business, — a "flourishing establishment." They speak as if they 
•were wishing the property for their own use; a place where they could raise 
cattle and sheep , — where they could carry on an individual business. The 
language does not contemplate the opening up of the land for settlement, 
the bringing in of colonists, and that filling up of the country with in- 
habitants which was the thought and purpose of empresario grants. And, 
further, they pray the governor to grant "to each one of us a tract of land 
in the above-mentioned locality." This clearly shows that they were not 
asking for the whole tract; and the fact that they ask for a grant to each 
one, instead of to the two jointly, discloses an évident purpose to get the 
11 square leagues which might be given to each individual. Indeed, 
without resorting to the rule heretofore mentioned in respect to govern- 
mental grants, the fair imporfr of this pétition is that the extent of the 
application was for the familiar amount of 11 square leagues to each. 
It is true, near the close of the pétition, they use the word "colony," and 
say that in the spring they will commence opérations, which shall be 
continued until the colony shall be established. Of course, this word 
makes in fâvor of this an empresario grant; and yet its use ought not to 
be sufRcient to overthrow the clear import of the petitioning clauses. 
So far as the language of the governor is concemed, it throws little light 
upon the question, being mainly a confirmation of the pétition, in the 
form of a direction to the justice of the peace to give possession. And 
yet that which he does say makes in the same direction. It is not the 
bringing of settlers, the establishment of a colony, but the encourage- 
ment of agriculture and the arts, which is the purpose and considération 
of the concession. If the matter rested hère it would not seem that there 
could be any reasonable doubt as to the extent of the grant, as to what 
was applied for, and what was intended by both the petitioners and the 
government. The troublesome fact is that the justice of the peace, a» 
appears by his certificate, gave juridical possession, not of 11 square 
leagues to each, but of the entire tract to both; and the act of this offi- 
cer, it is insisted, is conclusive upon the government as the act of the 
proper officiai to designate on the land the boundaries of the tract con- 
veyed. It is doubtless true that this act of juridical possession was 
very signiflcant in the conveyance of lands under the Mexican law. It 
may be difficult to define the exact extent of the powers of this officer, 
but it would seem strange if an officer, of such an inferior grade, had 
power to enlarge a grant. It was for him to locate the grant; he could 
indicate its boundaries. Giving juridical possession was like the giving 
of seizin at common law. It was the manual transfer of possession; 
and, where the grant was of a fixed antount, but indefinite in location, 
doubtless the act of juridical possession was conclusive on the government 
as to the location of the grant. But to hold that when a grant had been 
made of 22 square leagues, a justice of the peace could, by the mère act 
of juridical possession, divest the government of the title to a thousand 
square leagues, is attributing to him powers which I do not think he 
possessed. Several cases hâve been decided by the suprême court in 



330 FEDERAL EEPOETEB. 

whicb great stress hasbeen laid on his action as designating and defin- 
ing boundaries; but,'until further advised, I shall hold that tbe power 
to designate and define boundaries, and give juridical possession, do not 
include the power to einlarge tbe extent of a grant. So, from both the 
action of the political department of tbe government, and from the con- 
struction of the prpceedipgs of tbe Mexicau government in respect to this 
grant, I am constrained to hold tbat no title passed to other than tbe 22 
square leagues confirmed and patented. Nothing need be said in respect 
to the spécial matters set op in the answer, as to a lease and confiscation 
proceedings. . Tbege matters may be explained, qualified, or limited by 
tbetestimony; or, if not, it may well be that neither of them work an es- 
toppel against the government. 

One other matter requires notice, and that is tbe argument so forcibly 
pressed upon me by counsel at the hearing. The défendant and its 
grantors bave been in the possession for a lengtb of time under what, as 
counsel s^y, must be conceded to be a claim and color of title. Under 
thèse circ^mstances, it wa.s urged that equity will not interfère until the 
rights of tbe parties haye been determined by proceedings at law. That, 
doubtless, would hâve been very persuasive against a preliminary injuno- 
tion. But is it true in respect to the final détermination of the case? 
Must tbe government, iinding parties in possession of the public domain, 
even thougb under a claira and qolpr of title, proceed to an action of law 
to establish its title, before restraining such parties from improper use of 
such land? Tbe govemnient bas not simply the rights of a property 
pwner in respect to thèse lands; it bas ail the powers of sovereignty. 
As the légal title is inthei government, the présentation of that title casts 
upon the défendant the.duty of establishing its equities. If a légal ac- 
tion were commenped no équitable défenses could be pleaded in the 
United States courts, and the défendant would be sent to its separate suit 
in equity. - Practically, is any hardship done, or any rights of the de- 
fendant trespassed upon,, if the government, in the first instance, comes 
into a court of equity, and invites the défendant tben and there to afuU 
and final détermination bf its rights? 

I bave thus far CQnsidered tbis case without référence to theact of Feb- 
ruary 25, 1885. That act denounces inclosures of public lands, and, in 
terms, authorizes suits by injunction and otherwise; but that actdoes not 
purport to take away any jurisdiction from the circuit courts; iOr to limit 
their powers, sitting as courts of chancery. Its probable purpose and 
intent was to call the attention of the officers of tbe government to the 
increasing evil of fencing up the public domain, and perhaps, also, to 
vest jurisdiction in some courts which may not bave had jurisdiction over 
such litigation. I tbink I shall say nothing more. I bave not discussed 
ail the questions that were suggested by counsel, nor bave I enlarged 
upon the matters in respect to which I bave spoken as fully as I should 
if tbis were the final hearing of the case. I bave said what little I bave 
said to indicate why I tbink that, upon the final hearing, the govern- 
ment may be entitled, under tbis bill, to a perpétuai injunction. This 
is as far as I ought, or am at ,liberty now, to go. Whatever, upon the 
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facts now presented, would havc been my conclusions as to the propriety 
of a preliminary injunction^ the motion to dissolve ought not to be sus- 
tained, because, under the bill, it may be at the final hearing the gov- 
crnment will be entitled to à perpétuai injunction. 
The motion to dissolve is overruled. 



ClABK V. WiLSON. 

{Cireuit Court, 8. B. Nea York. January 3, 1888. J 

CoNTEMPT — ^What Constitutes — Answer bkfoeb Refebsb. 

On a référence, after decree, to a maater to ascertain how many înfrîngîng 
articles défendant had made, in answer to such a question, be stated, "Nonis. 
Heid, that he was not guilty of contempt in making tlie answer. 

In Equity. Accounting before a master. 

Alexandér Clark sued James G. Wilson, défendant, for infrîngement 
of patent. Decree for plaintiff, and référence to a master. 
A. J. Todd, for eomplainant. 
FVands Ihrbeé, for défendant. 

Lacombe, j. The decree refers the case to a master to ascertain, take, 
and report the number of (infringing) shutters made, used, or sold by the 
défendant prior to May 2, 1886; and défendant is thereby directed and 
required to attend before the master from tmie to time, as required, and 
to produce before him such books, papers, exhibits, statements, vouch- 
ers, and documents as he may be directed by said maSter to produce, 
and to submit to such oral or other examination as the master may di- 
rect. The parties being before the master, the latter directed défendant 
to produce a statement of the number of the infringing articles -manu- 
factured or sold by him during the period covered by this accounting as 
set forth in the decree; the statement to give aiso the priées at which 
such infringing articles were sold. The défendant presented a statement 
as follows: "Niimber of infringing articles manufactured and sold by 
me prior to May 2, 1886: None. [Signed] James E. Wii-SON." The 
master submits to the court the question whether the défendant is to be 
adjudged guilty of contempt in making this statement, apparently on 
the theory that such a statement is inconsistent with defendant's former 
testimony, and with the défense he interposed to the suit. Non constat, 
however, that his présent statement is untrue, and it would be a strange 
proceeding for the court to compel a party by a process of contempt to 
make a false retum. The defendant's statement binds nobody. He is 
before the master, with ail his books and papers, and it is the master, 
not the défendant, who is to take and state the account. When books 
or papers are withheld, or answers to pertinent questions refused, or the 
falsity of his statements is demonstrated, it will be time enough for the 
master to invoke the aid of the court. 
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Casado V. ScHELL, Collcctor. 
(Oireuit Court, S. D. New York. December 28, 1887.; 

CUSTOMS DUTIES— QaTT&ING — ExPENSB OF— FkES. 

Rev. 8t. U. S. S 2930, relating to the collection of duties, provides that, in 
ail cases in which the invoice or entry does not contain the weight or quan- 
tity, or measure of merchandise, now * * » gauged the same, shall be 
* * * gauged • * * at the expense of the owner, agent, or consignée. 
In an action to recover gauger's fées paid by an importer, Iield that, where an 
importer or merchant does not acburately state the quantity of his goods, 
whether stated in known units employed in this country, or in known foreign 
units, and the result of the gauging shows that the gauging was necessary in 
order to détermine the fact that the quantity was not accurately stated, the 
importer or merchant must bear the expense thereof. 

This was an action to recover gauger's fées paid in 1857, 1858, and 
1859, on importations of wine from Spain. The invoîces stated the quan- 
tity in quarter-easks and octaves, and évidence introduced by the plain- 
tif? tend.ed to show that thèse were fractions of the pipe or butt, by which 
wines were bought and sold in Spain, and which, in the différent Span- 
ish ports, contained a definite number of gallons; that its capacity was 
not the same in ail ports; but that the respective capacities of the Cadiz, 
Malaga, Barcelona, and other pipes was well-known to the trade, both 
there and hère. 

Ahmn W. Orîswold, for plaintiff. 

Stephen A. Wcdker, Dist. Atty., for défendant. 

Lacombe, J., (oraUy.') Irrespectiye, entirely, of the décision of Judge 
Nelson, the more récent deliverances upon the points now raised in this 
circuit, seem to be sufficiently conflicting to entitle this court to treat it 
substantially as a new question, and to détermine it by a construction 
of the statute, unconstrained by any particular décision. Nor is there 
^anything in the contention that the practical construction of the statute 
by the treasury department sustains the plaintiffs interprétation, because 
that department has construed the section differently at différent times. 

The statute referred to is that of 1846, which provides that "in ail 
cases in which the invoice or entry shall not contain the weight or quan- 
tity, or measure of goods, wares, or merchandise, now [that is, at the 
time of the passage of that statute, and it appears and is not disputed 
that, at the time of the passage of that statute, wines of this character 
were taeasured] — weighed or measured or gauged, the same shall be 
weighed, gauged, or measured at the expense of the owner, agent, or con- 
signée." What did congress mean by that particular pièce of législation? 
Before this act was passed, it appears that wines and liquors were meas- 
ured and gauged, and that the gauger's fées were paid by the government. 
Congress evidently meant to make a change in that system of some kind, 
or it would not bave enacted this section. The change which it has made 
may be either of two; that is to say, the section len(Js itself to either of two 
constructions. The one construction, which is practically that for which 
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the plaintiff contends, is that if the invoice or entry contaîns a statement 
of a unit of measure, common in a fqreign country, and known to gaugers 
and appraisers and persons in business hère, as comprehending a certain, 
fixed, definite quantity, that in that case the fées shall net be charged to 
the importer, whether the package, when it is broken hère and examined 
into, does or does not contain the total of that unit, or of its particular 
multiple or fraction. On the other hand, the section equally lenda it- 
self to the construction that it was intended to provide that, in cases 
where the merchant or importer did not accurately state the total quan- 
tity of his goods, whether he may hâve stated it in the known units em- 
ployed in this county, or in known foreign units, and the resuit of the 
gauging showed that the gauging was necessary in order to détermine the 
fact that the quantity, (and consequently the value thereof,) as reported, 
was différent from the quantity and value as found, then, in the eveot 
that such a discrepaney appeared, the merchant or importer was to bear 
the expense of gauging. That seems to me to be the most reasonable 
interprétation of this particular section, and I shall therefore direct the 
jury to find a verdict for the défendant. 



United States v. Kee Ho et al. 
{DUtrict Court, D. Oregon. December 31. 1887.) 

1. CusTOMB DuTiES— Illégal Importation^Indictmbst. 

It is not sufflcient, in an indictment, under section 3083 of the Revîsed Stat- 
utes, to charge the défendant in the language of the statute, with import- 
ing merchandise into the United States "contrary tolaw," or with having re- 
ceived or bought the same, after being se imported, but the indictment miist 
State, with reasonable certainty, in whatthe illegality of the importation con- 
sists. 

3. Same. 

The offense of bringing merchandise into the United States "contrary to 
law, " as deflned by section 3083 of the Revised Btatutes, does not include 
frauds or illegalities concerning the invoicing of the same, or the payment of 
duties thereon, which can only occur after the importation is accomplished, 
and the merchandise brought within the cognizance of the customs offlcers. 

{Syllabus by ihe Oourt) 

Indictment for Importing Contrary to Law. 

Kee Ho and Lee Ark were indicted for importing opium contrary to 
law. 

L. L. McÂrthur, for the United States. 
E. Mallory, for défendants. 

Deady, J. The indictment in this case is found under êectîon 3082 
of the Revised Statutes, the same being section 4 of the act of July 18, 
1866, (14 St. 179,") entitled "An act further to prevent smuggling, and 
for other purposes." It provides that "if any person shall fraudulently 
or knowingly import or bring into the United States, or assist inso do- 
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ing, any lîierehaiïdise contrary to law, or shall receivê, conceal, buy, 
sell, or in ahy manner facilitate the transportation, cônCèalment, or sale- 
of such merchandiseiafter importation, knowing the same to hâve been 
imported contrary to law, such merchandise shall be forfeited, and the 
offender shall be fined in any sum notexceeding $5,000 norless than $50, 
or be imprisoned for any time not exceeding two years, or both." 

The indictment contains five counts; and the merchandise alleged t» 
to hâve been illegally imported consista of 161 packages of prepared 
opium of the value of $1,490. The first count charges the défendants 
with importing and bringing the opium into the United States, on May 
6, 1887, with intent to defraud the revenue thereof. It is alleged that 
the opium was "subject to duty by law," and "should hâve been in- 
voiced," and was imported "withottt paying or accounting for the duty 
due and payable" thereon, contrary to the statue in such cases raade and 
provided. The second count charges the défendants with receiving the 
opium from some person to the grand jurors unknown, knowing the same 
to hâve been imported contrary to law. The third one charges them with 
buying the same from such unknown person with the like knowledge. 
The fourth one charges the same offense as the second one, with the ad- 
ditional allégations that the opium had been thoretofore imported con- 
trary to law, and "without paying or accounting for the duty due and 
payable thereon." The fifth one is similar to the third one, with the ad- 
dition of the allégations' cottcemihg the importation of the opium, and 
the non-payment of the duty thereon, as in the fourth one. 

The défendants demur tb the first count in the indictment, and the re- 
maining four counts, separately , for that neither of them "charge a crime 
agâinst said déféhdants or either of them." 

,It is not aJtWays sufficient to state an offense in the language of the stat- 
ute declaring or diefining it. Unless the statute distinguishes or individu- 
ateë the offense, so that the défendant is notified by ils terms of what he 
is really to be tried for, it is not sufEcient to follow its language, in draw- 
ing an indictment under it. Whart. Crim. PI. § 220; U. S v. Simmons, 
96 U. S. 360. In thîs case it was held that an indictment, drawn un- 
der section 3i266 of the Revised Statutes, in which the crime was de- 
scribed inthe language thereof, was insufiicient. In delivering the opin- 
ion of the court, Mr. Justice Harlan, after stating the gênerai rule to be, 
that it is sufficient to charge the défendant "in the substantial words of 
the statute, without any further expansion of the njatter," said (page 862 :) 
*But'tOtKis général rulei there is the qualification, fundamental in the 
law of criminal procédure, that the accused must be apprised by the in- 
dictment, with reasonable certainty, of the nature of the accusation 
against hîni, to the end that he may prépare his défense, and plead the 
judgment as a bar to any subséquent prosecution for the same offense. 
An indictment liôt so framed is dëfective, although it may follow the 
laiiguagè bf the statute." 

* The sectio* of the statute under which this indictment is drawn isin- 
tèhded, as the tîtle of the act froih which it is compiled indicates, to pre- 
vent smojggling-^the clandestine introduction of goods into the United 
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States without passîng them through the custom-house, and with întent 
to defrauA the revenue of the United States. But its langnage is broad 
enough to include, and does include, every case or form of illégal impor- 
tation, even where the intent to avoid the payment of duties does not ex- 
ist, as the bringing in of prohibited goods, or goods pa,cked in prohib- 
ited methods. The language of the section, " import contrary to law," 
is very gênerai, and does not indicate or individuate any one of the vari- 
ous. xUegal importations that come within its scope and opération. And, 
therefore, it becomes necessary, in charginga crime under the section, to 
state in the indictment in what the illegality of the importation or bring- 
ing into the United States consists; and, unless this is donc, no particu- 
lar crime is charged, and the indictment is demurrable. See U. S. v. 
Thomas, 4 Ben. 370; U. S. v. Olafiin, 13 Élatchf. 186, in each of which 
cases a demurrer was suatained to an indictment under this section on 
this ground. 

Nor does the statementin thelatter partof the count, to theeffect that 
the opium is dutiable, and should bave been invoiced, and the duty was 
not paid thereon, help the case in any respect. The offense of bringing 
merchandise into the United States " contrary to law " does not include 
frauds or illegalities concerfting the invoicing of the same or the payment 
of duties thereon, which can only occur after the importation is aocom- 
plished, and the merchandise brought within the cognizance of the cus- 
toms officers. U. S. v. daflin, 13 Blatchf. 184. This allégation is im- 
inaterial, and must be treated as surplusage. The demurrer to the count 
is sustained. 

In the considération of the demui;rer to the remaining counts in the in- 
dictment, the fourth and fifth ones will be regarded, in this respect, as 
mère répétitions of the second and third ones. The statement in the 
former conceming the non-payment of duties in the description of the 
original offense of. importing the opium, being no part of such offense, 
and therefore immaterial, both the second and fourth counts alike charge 
the défendants with the commission of the secondary offense of receiving 
the opium knowing it to hâve been imported or brought into the United 
States contrary to làw, while the third and fourth counts charge them 
with buying the opium under similar circumstances. 

In a count charging the secondary offense of buying or receiving goods 
imported contrary to law, it is not necessary to describe the original of- 
fense with the same particularity of time, place, and circumstance that 
is required in a count for such original offense. The rule in the case 
of an indictment for redeiving stolen goods furnishes a safe analogy. In 
such case it is not necessary to name the thief, nor to allège bis convic- 
tion, nor to State the time alid place when and where the goods were 
stolen; and, generally, it is sUflB.cient to describe the goods, state their 
value, and allège that before the receipt thereof by the défendant they 
had been stolen or feloniously tâken and carried away. U.S. v. Olafiin, 
13 Blatchf. 184; 1 Whart. Crim. Law, §§ 997-1004. 

The défendants are charged in thèse four counts with receiving iand 
buying this bpiuiù, knowing the same to bave been imported into the 
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United States contrary to law. The fact that such merchandise was so 
imported is not, however, alleged in either the second or third count, as 
it should be. And it only inferentially or argumentatively appears from 
the allégation that the défendants knew that the opium was imported 
contrary to law. But the fact is directly alleged in the fourth and fifth 
counts; and is thiS a sufficient désignation or description of the original 
offense, even in a count for the secondary offense of buying or receiving? 
In my judgment it is not. The indictment ought to state, as to thèse of- 
fenses, wherein the importation was illégal or contrary to law — whether 
the opium was smuggled into the United States, or brought hère, whether 
through the custom-house or not, contrary to a statute prohibiting its in- 
troduction into the country, or in prohibited packages, or condition; 
Hitherto, it may be said that the law permitted the importation of 
opium without restraint, as to quantity, package, or condition, and there- 
fore an allégation thait such an article was imported contrary to law nec- 
essarily implied, and mnst in law be held and taken to mean, that it 
was smuggled. ■ 

This conclusion may be within judicial knowledge, but I hardly think 
it ought to be imputed to that ûf the défendants, in this or any case, or 
excuse the prosecution from stating, substantially, in whatthe iUegality 
of the importation in question consists, so that the défendant may be pre- 
pared to meet the charge on the trial. 

But since the passage of the act of Pebruary 23, 1887, (24 St. 409,) 
entitled "An act to provide for the exécution of the provisions of article 
two of the treaty" with the emperor of China of November 17, 1880, 
this right is so restrained that il is now unlawful for any "subjectof the 
emperor of China" to import opium into any port of the United States. 
Therefore the illegality of this importation of opium may consist in the 
fact that it was smuggled or that it was imported by a Chinese subject, 
even if it came through the custom-house, and paid duty, and the in- 
dictment ought to show on which of thèse illegalities, if either, the pros- 
ecution relies. 

The demurrer to the counts for receiving and buying is also sustained. 



Fauche et al. v. Schbll. 

{Oiremt Çowrt, S. D. New York. October 94, 1887.) 

CusTOMs DuTiEs— Action to Rbcotbk Back— Pkospbctitb Pbotest. 

A valid prospective prétest against the payment of duties, made on a par- 
ticular importation of merchandise, and expressing the intention of the im- 

Eorter that the protest shall apply to ail future similar importations made by 
im, is, under the act of February 36, 1845, (5 U. 8. St. at Large, 727.) valid as 
to subséquent importations of similar merchandise on which lil^e duties are 
exacted by the same collecter. 
Samb, 

Such prospective protest is not invalidated as to any of such future similar 
Importations under the act of February 26, 1845, by the same importer's in- 
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tervening spécifie protests as to other similar importations, if such spécifie 
protesta are the same in fonn wifh the body of such prospective jjrotest, and 
differ from it only in the omission of the prospective clause therein. 
8. Samb. 

A protest, consisting of two originally distinct pièces of paper. — one a white 
paper containing an unsigned printed form of one of such spécifie protests, 
the other a blue paper pasted to the white paper, and containing a signed 
printed form of a prospective protest against the exaction of duties on certain 
commissions, — is a valid protest under the rules applied by the courts to the 
construction of protests against the exaction or duties. The prospective 
clause of the commissions protest covers everything in such composite pro- 
test from the beginning to the end so far as its form is concerned, and such 
composite protest is as far-reaching as any prospective protest. 

4. Same— Action to Rbcovbb Back — Sufpiciênct of Protbst. 

A protest made In the case of merchandise not enumerated eo nomine in the 
tarin act in force at the time of its importation, and stating only that the same 
is claimed to be dutiable at a rate of duty which is imposéd upon upwards ot 
50 articles especially enumerated therein, is insufflcient under the protest act 
of February 26, 1845, and no recovery can be had thereunder. 

6. Same — Action to Ekcovbr Bage — Protbst— Sbbvicb upon Collbctob. 

Where no provision for the mode of service upon a collecter of customs of 
a prétest against the exaction of duties is made by statute, bjr treasury régu- 
lations, or by such collector, but a particular mode of service thereof bas 
been in force and recognized by the treasury department for a considérable 
time prior to the appointment of such collector, service thereof in that mode 
is a good and sufficient service until some change of that mode promulgated 
by the authority of such collector bas been announced. 

6. Same. 

When the évidence as to the nsual course of business at the custom-house 
produced by an importer in action brought by him against a collector of cus- 
toms for excessive duties exacted of him by such collector is sufQcient to f ur- 
nish a strong presumptive case in favor of the service upon such collector, or 
other person authorized to receive the same, of a protest against such exac- 
tion, theproof from the records of protests kept at the custom-house during 
his term of office as such collector that such protest was recorded when re- 
cel ved, and that it stands of record as of a certain, date, is abundant to estab- 
lish the fact that it was served upon such collector, or other authorized per- 
son, and that it was served in time. 

7. Same— Action to Eecovek Back— Treasuky Régulations. 

While articles 384. 386, and 387, as to protest under the revenue laws issued 
by the treasury department February 1, 1857, for the guidance of coUectors, 
or other offlcers of the customs, and their subordinates, might during the time 
they were in force hâve, of course, controUed them, they could not bave con- 
troUed an importer as to the manner in which he should hâve prepared his 
protests. 

8. Same— Action to Recovbr Back— Patmbnt to Obtain Possession. 

Where an importer, before the delivery to him of his importation of goods, 
wares, and merchandise, or any part thereof, paid in cash as prescribed by 
section 12 of the act of August 30, 1843, (5 TJ. 8. St. at Large, 561,) the fuU 
amount of duties required thereon by law, and delivered to the collector the 
10-day bond prescribed by section 4 of the act of May 28, 1830, (4 U. S. St. at 
Large, 410,) or where, having in accordance with the same acts so paid the 
amount of the estimated duties on his importation, and so delivered such bond, 
he received a portion of such importation, and sulssequently and before he re- 
ceived the other portion thereof paid a sufflciently additional amount of duties 
to make up the full légal amount of duties assessable on the entire importa- 
tion, such payment or payments was a payment of duties to obtain possession 
of the entire importation within the terms of the act of February 26, 1845. 

At Law. Action to recover back customs duties. 
The plaintifTs firm of Lachaise, Fauche & Co. in 1857 and the two 
Bucceeding years made 62 importations from France into the port of New 
v.33F.no.5— 22 
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York of certain moussdîne de laines, composed wholly of worsted or worsted 
with a satin stripe. Collectoï Schell classified tÉese importations, and 
exacted duty thereon at the rate of 24 per centum dd valorem, under the 
provision for "de laines" contained in Schedule G of the act of July 30, 
1846, (9 U. S. St. at Large, 42,) as amended by the act of March 3, 
1857, (11 U. S. St. at Large, 192.) The plaintifFs' firm claimed that 
thèse importations were dutiable at the rate of 19 per centum ad valorem 
nnder the provision for "manufactures of worsted," etc., which (together 
with the provisions for the same rate of duty on more than 50 other ar- 
ticles) is contained in Schedule D of said act as amended; and brought 
this suit to recover the dutiés exacted in excess of 19 per centum ad vor 
hrék. Upon the trial, it appeared that " mousseline de laines " like plain- 

, tiffs' firm werè in 1857 and the two succeeding years dutiable at 19 per 
centum ad valorem aa "manufactures of worsted," etc., under the provis- 
ion therefor contained in said Schedule D, and that in those years the 

. follbwing laws and treasury régulation^ were in force: 

Section 1 of the act of March 3, 1851, (9 U. S. St. at Large, 629), which 
provided that— 

"In ail cases wh^re there is or shall be imposed any ad mlorem rate of duty 
on any goods, wares, or merchandise imported into the United Slates, it shall 
be the duty of the coUector, within whose district the same shall be imported 
or entered, to cause the actual market value or wholesale priée thereof ai the 
period of the exportation to the United States in the principal markets of the 
countryfrom which thesahie shall hayébeen imported into thé United States 
tb beappraîse4. estlmatéd/^i^d.asiiértài'ned, and to such. value or price shall 
be added ail costs and charges,' except Insurance, and ihcluding in every case 
acliarge forcommisaiohsat the uBual rates, as the true value at the port where 
the same may be entered uppn which duties shall be assesaed." 

Section 21 of the act of Àugust 30, 1842, (5 U. S. St. at Lai^e, 565,) 
which provided — 

".That the collector, shall dçsjgnatéoin the invpiceat leastoue packageof every 
.invoice, and one package at least.of every ten packages of goods, wares, or 
merchandise, and a greaternumber, should he or either of the appraisers deem 
îfc necéSsâty, imported into sâid p<yrt to be opeibed, exatnined, and appraised, 
àhd shall ttrder the package or packages s6 desighàted to the public stores for 
examination." 

; Section 4 of the act of May 28, 1880, (4 U. S. St. at Large, 410,) 
Iwhich provided that — 

f'No goods liableto beinspected or appraised aaaforesaid shall bedelivered 
from the custody of the offlcers of the customs until the same shall hâve been 
inspected or appraised, or until th« packages sent to be inspected or appraised 
Shsùl be feund correotly and f airly invoiced and put up, and so reported to the 
'collecter: provided, that the collector may, at the request of the owner, im- 
porter, consignée, or agent, take bonds with approved security in doubje the 
èstimated value of such goods, conditioned that tljey shall be delivered to the 
ordér of the collector at any time within ten daya after the package or pack- 
ages sent to the public stores shall haye been appraised and reported to the 
collector; and if in the mean time any of the said packages shall be opened 
Withoiit the consent of the collector or surveyo'r given in writing, and then 
in the présence of dne of the inspectors of the customs, or if the said package 
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or packages shall not be deliveréd to the order of the collecter, accordirig to tàe 
conditiQD of the Said bond, the bond sliall in éither case be forféited." 

Article 229 of treasufy régulations, issued February 1, 1857, which 
preScribed a form of bond conforming in its tarins to the requirements 
with last-mentioned act, (1830.) Section 12 of the act of August 30, 
1842, (5 U. S. St. at Large, 661,) which provided that "on and after 
the day this act goes into opération, thë duties on ail imported goods, 
wares, or merchandise shall be paid in cash." Section 1 of the act of 
February 26, 1845, (5 U. S. St. at Large, 727,) provided that— 

"Nothing contained in the second section of the act entitled 'An act making 
appropriations for the civil and diplomatie expenses of govemmént for the 
year 1839,' approved on the third day of March, 1889, shall take away, or be 
construed to take away or impair, the rigiit of any person or persons who 
hâve paid or shaU hereafter pay money, as and for duties, under protest, to 
any coUector of the customs, or other person acting as such, in order to ob- 
tain gouds, wares, or merchandise, imported by bim or tbem, or on his or 
their account, which duties are not authorized or payable in, part or in whole 
by law, to maihtaln in any action at law against such colïéctor or otlier per- 
son acting as such, to ascertain and try the legality and validity of such de* 
mand and payment oif duties, and to bave a right to a trial by jury, touching 
the same according to the due course of law; nor shall anything contained ia 
the second sectiohof the act aforesaid be construed to authorize the seeretary 
of the treasury to refund any duties paid under protest; nor shall any action 
be maintained against any collector to recover the amountof duties so paid 
under protesti unless the said protest was made in writing, and signed by the 
claimant at or bèfore the payaient of said duties, settihg forth distinclly, and 
specifically the grounds of objection to the payment thereof." 

Articles 384, 386, and 387 of said treasury régulations, which pro- 
vided that — 

"General protests against the exaction of duties are not admissible; the law 
requiring a protest to be made to the coUeetor of tlie customs in writing sub- 
scribed by the importer or his duly authorized agent at or before payment of 
the duties, setting forth distinclly and specifically his objections to the pay- 
ment of the dulifs detiianded. A gênerai protest, it bas heen decided by the 
department in conforniity with judicial décisions made on any one importa- 
tion, cannot be taken as extending and applying to future importations of a 
similar character. Protests are not to be written on the entry, but on a sep- 
arate paper to be marked with the number of the entry to which it belongs, 
and kept in a proper file arrangea for that purpose;" and that "whenever du- 
ties are put under a protest, collectors of the customs will bave the protest 
caref ully and aôcurately copied at lengtli in a record to be kept for that pur- 
pose, properly compared, verified, and certilied as a correct copy by the offlcer 
or ofiBcers making such comparisun; the number and date of entry, name of 
importer, vessel, and description of merchandise in regard to which the pro- 
test is made, to be duly stated on the record for the purpose of identitieation. 
This précaution is deemed necessary as well for the protection of the importer 
as the United States, in the event of the loss of the original protest by acci- 
dent or otherwise." 

Plaîntiflfs produced from the cusfom-house where they were made, the 
entiies made by their tirm of the importations in suit, together with va- 
rious protbSts. Of thèse protests four were written on the entries to 
Tt'iich they applied, bthers werè attached by wai'er to such entries 5 and 
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Btill others were separate and detached therefrom and indorsed with 
the date of their receipt or filing. In the usual course of business at *'ie 
custom-house at the time of the importations in suit it was customai y 
for an importer or his broker to write on the entry, or attach thereto by 
wafer or otherwise, or keep separate and detached therefrom, such pro- 
test as he desired to make against the exaction of duties, and before the 
payment of such duties to présent to the custom-house where the same 
were received withput objection and filed away, the entry with the pro- 
test written thereon or attached thereto, or the entry and the protest sep- 
arate and detached therefrom. During this time certain books called 
"Protest Books" were kept at the custom-house, in which protests so filed 
and received were recorded, orsupposed to berecorded. Protests Nos. 
1 and 2 were written upon the entries to which they respectively ap- 
plied, but were not recorded in the protest books. They were in the 
following form: 

"New ToEK, July * * * 1857. 
"Augusius SoTiell, Bsq.,' Collector of the Port of New York — Sir;, We 
hereby prétest against the pàyment of a duty of twenty-four per cent, charged 
by you on worsted stuff gooda, claiming that under existjng laws said goods 
are only liable to a duty of nineteen per cent, as a manufacture of worsted. 
We pay the ampunt exaqted by you to obtain possession of the goods, claim- 
ing to hâve the difEerence refunded. Lachaise. Pauche & Co." 

Protest No. 3 was attached by wafer to its ehtry, and protest No. 4 
written on itâ entry j but heither was recorded. Their form was as fol- 
lows: 

"New York, July 27, 1857. 

"Auffustus Sohéll, Ssq.^-SiB.: We hereby protest against the payment of a 
duty of 24 ^ charged by you ou worsted stuff goods, claiming that under ex- 
isting laws said goods are only liable to a duty of 19 %", We pay the amount 
exacted to obtain possession of the goods, claiming to hâve the différence of 
duty refunded to us. 

"Yours respectfully, Laohaisb, Fauche & Co." 

Protest No. 5 was a printed protest attached by wafer to its entry, and 
recorded. Its form was as follçws: 

'•New York, Jany. 30th, 1858. 
"Augustus Sehell, Esq., Collector of Customs — Sir: We object to the clas- 
sification of owv mousseline de laines, or worsted moiwseZmes embraeed in our 
entry * * * marked * * * No. * * * under schedule C, thereby 
subjecting them to a duty of 24 per centum ad valorem, while we claim they 
are liable to 19 per centum only, and for the following reasons, viz.: Because 
the article of worsted mousseline ox mousseline de laine, being a manufacture 
composed wholly of worsted, is subject only to the duty imposed on worsted 
fabrics, viz., 19 per centum; that it has no connection with the article de- 
nominated and known among merchants and dealers in the article as 'Do 
Laines,' which is specifled under Schedule C, and which is composed of a cot- 
ton warp and worsted weft; that the article of mousseline de laine, or worsted 
mousseline, was known among merchants and dealers in the article at and 
long before the passage of the tariff act of March 3, 1857 ,iby that name p,s a 
manufacture of worsted, and as an article totally and entirely distinct from 
the fabric manufactured of worsted and eotton known among merchants and 
dealers in the article exclu si vely by the title or name of 'De Laines;' that the 
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article known as ' Mousseline de Laine ' ia not manufactured in this country, 
while the article known as 'De Laine' is extensively produced iiere; and it 
could not hâve been the intention of congress to impose a cotton duty upon 
an article manufactured wholly of worsted, and which did not corne in com- 
pétition with an American product. For thèse reasons, we contend that we 
are entitled to enter and pay duty on the above described goods at the rate of 
duty on manufactures of worsted, and protest against the payment of a higher 
rate of duty, Yours, &c., Lachaisb, Fauche & Co. " 

Protest No. 6 was attached by wafer to its entry, and recorded. It 
consisted of two pièces of paper — one a white paper containing an un- 
signed printed form of protest, dated February 10, 1858, like protest 
No. 5; and the other, a blue paper pasted to the white paper, and con- 
taining a signed printed form of a commissions protest, which concluded 
with the following prospective clause: " You are hereby notified Ihatwe de- 
sire and intend this protest to apply to ail future similar importations mode by 
us." There were two other protests like No. 6, attached by wafer to their 
entries subsequently made but not recorded and in suit. Protests like 
thèse three, the évidence showed, importers and their custom-house 
brokers were accustomed in the years mentioned to make for their con- 
venience and to save time. 

After the making of the importations to which the foregoing protests 
applied, plaintiffs' firm made other similar importations, as to some of 
which they made spécial protest like No. 5, and as to others of which 
they made no protests, but relied, upon protest No. 6. Many of the lat- 
ter importations foUowed specially protested ones. Accordiiig to the 
usual course of business at the custom-house during the years in which 
the importations in suit were made, an importer, to obtain possession of 
a portion of his importation before the time first prescribed by section 4 
of the act of 1830, was obliged to give the 10-day bond required by that 
section, and pay to the coUector the estimated duties on such importa- 
tion; and that he then obtained possession of ail his importation with 
the exception of such packages as were designated by the collector pur- 
suant to section 21 of the act of 1842 for examination by the appraiser. 
In case of most of the importations in suit at the close of the trial, the 
amount of the estimated duties so paid was at the rate of 24 per centum 
<id valorem; but in case of the others, the amount of estimated duties so 
paid was at the rate of 19 per centum ad valorem on each importation 
thereof; but before the plaintiffs' firm received the packages thereof des- 
ignated for examination, they were obliged to pay an additional duty 
of 5 per cent, on ail of such importation. 

Both sides having rested, the defendant's counsel moved the court to 
direct the jury to find a verdict for the défendants: First. As to every 
importation in suit on the ground (1) that the duties sought to be recov- 
ered were not paid to obtain possession thereof as required by the act of 
February 26, 1845; and (2) that it was not shown that any of the protests, 
upon which plaintiffs relied to recover such duties, was ever served upon 
the collector, and if so served, was ever so served at or before the i)ay- 
ment thereof as required by the same act. Second. As to the importa- 
tions to which protests Nos. 1, 2, 3, and 4, respectively applied, on the 
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grounds (1) that neither of said protests set forth dîstinctly and specifie- 
ally the ground of Qbjection to the payment thei'eon of the duty sought 
to be recovered, as reqqired by the sâme act; and (2) that neither was 
recorded in the prétest books of the custom-house. fliird. As to each 
of the three importations to which protest No. 6 and tlie other two like 
protests resf)ectively applied, on the ground that the mousseline de kiine 
protest part of such protest was unsigned, and the signature to the dis- 
tinct charges and commissions protest part thereof was not the signature 
to such mûmsdine de laine protest part as was required by the same act. 
Fourth. As to certain of the importations which were without protests of 
their own, on the ground (1) that pjaintiffs' firm had made no protest 
as to any of such importations,-as required by the same act; and (2) that 
if the cbncluding prospective clause of protest No. 6, or of either of the 
other two like protests, be held to be a part of the mowsse/me de iame part 
thereof, neither protest No. 6, nor either of the other two like protests, 
was such a protest as to any bf said importations as was required by the 
same act. Fifth, As to others of the importations, which were without 
protests oftheirown, on the same grounds as juststated; and onthefur- 
ther ground that, as there intervened between protests No. 6, or either 
of the other two like protests and such unprotested importations, various 
importations with protests like No. 5, spécial or without prospective 
clause, the prospective clause of Noi 6, and oi' each of the other two like 
protests, was as to such unprotested importations nullitied by such in- 
tervening protest, under the principle laid down in Bcucter v. Momodl, 4 
Blatchf, 32. 

Âlrrum W. Grmoold, and Almon W, Griswold, Jr. , for plaintiffs, cited — 

Section 21, Act Aug. 80, 1842, (5 tT. S. St. at Large, 565;) section 4, Act 
May 28, 1830. (4 U. S. St. 410 j) section 12, Act Aug. 30, 1842. (5 U. S. St. 
561 ;)' Otéely's Adm'rS v. Burgésn, 18 How; 413; Vaacan v. Maxwell, 3 Blatchf. 
369, 374; Arthur v. Moryan, 112 U. S. 495, 5 Sup. Ct. Hep. 241; Frazee v. 
MoffiUyW Hlatchf. 267, 18 Fed. Kep. 584; Hwamton v. Morton, 1 Curt. 294; 
Ktienlew. Morton,, Id. 413; Burg^y. Conver)se,2 Curt. 216; Schw:hardt v. 
Lawrence, 3 Blatchf. 397; Brune v. Marriott, Taney, 1:^2, 9 How. (il9;titeeg- 
man v. Maxwell, 3 Blatclif. 365; Uuttàn v. Sokell, 6 Blatchf. 48; Wetter v. 
^chell, 11 Blatclif. 193; Vllman v. Murphy, Id. 354; Uerman v. Sohell, 18 
Ped. Kep. 891. 

Stephen A. Walker, U. S. Atty., and Henry 0. Platt and Thomas Green- 
■wood, Asst. U. S. Attys., fordefendftnts, cited — 

Hartéis v. SoTiéll, 16 Fed. Rep. 341: Act Feb. 26. 1845, (5 U. S. St. 727;) 
Moke V. Bamey, 5 Blatchf. 274; Watiçii. v. Barney, 92 U. S. 449; U. 8. v. 
Sehltsinger, 120 U. S. 109, 7 8up. et. liep. 442; Ariison v. Murphy, 115 U. 
S. 579, 6 Slip. Ct. Rep. 185; Charronv. Redfleld, Ingersoll, J., Nôvember, 
1857, unreported; Thompson v. Maxwell, 2 Blatchf. 392; Fooke v. Lawrence, 
X4,- 59^; Sadler v. Maxwell, 3 Blatchf, 134; Stalker \. Maxwell, Id. 138; 
Çropley v. Maxwell, Id. 404; Swanston v. Morton,! Cuit. 294; Kriesler v. 
Morton, Id. 413, 417; Curtis^ Adm'r v. Fielder, 2 Black, 461; Davies v. 
Arthur, 96 U. S. 148; Articles 884, 386, 387, ïreasury Régulations 1857; 
Warren v. Peaslee, 2 Curt. 231 ; BaSter v. Maxwell, 4 Blatchf. 32. 
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Lacombe, J., (oraMy.) The question ôf prospective protesta is com- 
mon to many of thèse entries. If this were a question simply of a consid- 
ération of the décision in Brwne v. Marriott, 9 How. 619, and of the act 
of 1846, I should hâve very little difRculty in dealing with it. The dé- 
cision in the Marriott Oase is very carefully guarded by the court. It is 
restricted to the facts before it. The court expressly says in the opinion 
that the amount is very small; that there was a common understand- 
ing between the coUector and the importer that thèse protests were good 
generally; and that the money paid for duty had not been covered into 
the treasury . I should not consider that décision as sufflciently author- 
itative to require the ingrafting upon the act of 1845 of the doctrine of 
prospective protests. I do not see that that act contemplated any such 
method of protest. But it is undoubtedly the fact that, by a graduai 
process of accretion which bas gone on for many years, each décision 
going further than the one before it, the weight of authority in this cir- 
cuit is, undoubtedly, in favor of a libéral construction of thèse protests; 
and that, of course, is controUing upon us hère. Tbë bnly qualification in 
this circuit tô which my attention has been called is the case of Baxfer v. 
Maxwell, 4 Blatchif. 32. In that case, as I understand it, subséquent to the 
service of the prospective protest, there were served, as to différent impor- 
tations, spécifie protests, stating other and différent grounds from those 
named in the prospective protests, and not reiterating the grounds thërein 
stated. The court held that in such cases the importer was to be restricted 
to the spécifie çround which his protest alleged with regard to that impor- 
tation; and tha,t the fact that he had failed to reiterate the old ground, 
and stood, as to that importation, upon the new grounds, would bè Bufifi- 
cient to warrant thecoUectOr in assuming that from ànd after thé service 
of this amended protest, as we might call it, that is, the new Statement 
of his grouïids, he intended tô rely only upon thfe grounds then given. 
The facts in this case are not parallel with that cited; because, ftoiii the 
beginniùg of thèse protests to the end of them (certainly from protest 
No. 6, the first prospective protest, down to the close) the importera al- 
ways served, with each of thèse protests this same mousseline delaine 
protest. Sometimes it is accompanied with other protests, and with the 
prospective clause, and sometimes it is not; but he never makes any pro- 
test at ail without reiterating the moussdinô delaine protest. He has 
not, thérefore, as to that, shifted his ground, as the importer did in the 
Baxter Case; and, thérefore, in my judgment, is not within thé rule 
there laid down. I feel constrained, thérefore, by the décisions in this 
circuit, to ruie that the prospective protests are good as covering subsé- 
quent importations. 

There is hère no gênerai prospective protest. There are a number 
of spécifie protests with a gênerai clause attached to them. In order 
to obtain any vitality at ail they must, of course, hâve been properly 
served as spécifie protests; otherwise they would hâve no force at ail, 
and would not operate as prospective protests. For instance, if the money 
was paid on January 2d, and on Januaty 4th a protest was ihade as 
against that importation, that protest would not be good as to that im- 
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pprtation, nor would I be inclined to extend the doctrine of prospective 
protests 80 as to hold its prospective clause good as to any other impor- 
tation. .But if a prospective protest, with a generalclause at the end, 
is properly served, and is in proper form, and may be regarded as a spe- 
citic protest, the clause would then become operative as a gênerai protest, 
prospective in its effect, and covering future importations. With that 
understanding we may proceed to an examination of thèse varions items. 

It is true that the importer has to do three things : he has to show 
thiat the rate of dutj' was excessive; that the duties were paid in order 
toobtain; possession of the goods; and that a protest, in writing, signed 
by him, distinctly and specifically setting forth the grounds of his objec- 
tion, was served at or before the payment of the duties. Coneededly the 
duties are, excessive; and that question is out of the case. 

The next question is as to the payment in order to get possession of 
the goods. Now, the law in force at that time required that duties should 
be paid in cash; and also required that the duties should be paid before 
the goods were delivered. In the case therefore of ail thèse entries where 
the original amount of duty paid was computed at the rate of 24 per 
cent., and where it appears that, as matter of fact, the duty was paid 
before the goods were delivçred, it must be assumed that the duty was 
paid to obtaiiii possession of the goods. The law requires that the duty 
should be paid first. The law forbade the delivery of the goods without 
payment of the duty. If^he duty were in fact paid before the goods 
were delivered, it is a proper assumption that it was paid to obtain 
possession of the goods. With regard to those cases where there were 
amended entries, where, subséquent to the first payment, there has been 
an increase of duty, and the increased amount paid, it appears in each 
case, except in those which hâve been disclairned, that the duty was in 
fact paid before the packages wbich were sent to the appraiser's stores 
for examination were delivered. The condition there was this. The 
law required that duties should be paid before the goods were delivered. 
The goods which had been delivered to the merchant prior to the exam- 
ination and increase of duty, were delivered under the 10-day bond, 
which obligated the importer, (as I understand its form, and I think one 
is in évidence; if not, the form appears from the régulations,) to return the 
goods upon call, if that call was made within 10 days. In view of that 
fact I am clearly of the opinion that the duties which were paid before 
the delivery of'the last packages of goods were paid to obtain possession 
of the goods within the meaning of the statute. 

The only question then left is as to the protest; that is, as to its form, 
as to its service (meaning the method of service) and as to the time of 
service. As to the form of thèse printed protests, and nolably of the 
first so-called prospective protest No. 6, where one protest is pasted to 
another, with the signature at the foot of the composite document thus 
Gonstructed, I am of the opinion that in view of the décisions as to the 
rules which should be applied in the construction of thèse protests, which 
are prepared by business men, and in the hurry of business, that the 
protest is sufficient; that the prospective clause covers everything that 
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is in it from the beginning to the end; and that, therefore, so far as mère 
form is concerned, the first prospective protest put in will cover ail the 
subséquent importations. On the question of form, there only remain 
the first five of thèse protests. I think that Nos. 1, 2, and 5 are suffi- 
cient in form, in view of the décisions which bave been cited on the ar- 
gument, because they indicate to what particular part of the tariff act 
the importer appealed for a rectification of the amount of duties exacted 
from him. As to Nos. 3 and 4, I am not satisfied that they do, with 
any sufficient degree of clearness, or that they do at ail, indicate upon 
what clause it was that the importer relied as securing him the 19 per 
cent. duty. It will not do for an importer to say "my goods are subject 
to the 19 per cent, clause," or the 10 per cent, clause, or are on the free 
list; but he must indicate in what part of that clause they are designated. 
He need not do so by an enumeration of the particular section, or by 
any technical wording; but he must do so, in his protest, in language so 
plain that there will be no difiiculty in finding whereabouts it is that he 
supposes that the exemption, or the réduction of duty, is provided for. 
Therefore, as to Nos. 3 and 4, I shall direct a verdict for the défendant, 
on the ground of the insuflBciency of the form of protest. 

The next question is as to the service of protest, as to its method of 
service. The régulations and the statute are alike silent as to who shall 
be served. That being so, inasmuch as it is a protest against the action 
of the coUector, we may assume that it should be served upon him, or 
upon such person as might properly take his place for the purpose of 
service. In the absence of anything controUing, either in the statute or 
in the régulations, it would be for the collector, within reasonable lim- 
its, to détermine in what way the protest should be served. Gf course 
it would not be expected that the collector should himself receive ail 
thèse notices, unless he chose to do so. He might delegate any one to 
receive them. They might be served upon the collector personally, or 
they might be served upon such deputy, clerk, or officer in the depart- 
ment as he might hâve designated to receive them. They might be 
served by depositing them in such réceptacle in the department as he 
might hâve designated as the place where they should be put. Where 
a particular method of serving protests against exactions of duties gen- 
erally had been in force, and recognized by the department for a consid- 
érable time past, it is to be assumed that service made in that way is 
sufficient until some change, promulgated by authority of the collector, is 
announced. Now, while there is no oflBcial order made by the collector 
in évidence, still there is évidence hère of a custom, method, or usage 
in which, for a considérable period of time anterior to the date of thèse 
transactions, and, as I understand it, anterior to the promulgation of 
the régulations of 1857, thèse protests were served; namely, by passing 
them in with the entry. In the absence of any proof of promulgation 
by the collector, of an order making some altération in that method of 
service, I shall hold that it is a sufficient method, so far as the manner 
of service is concerned. Tlie régulations which hâve been put in évi- 
dence may, of course, control the collector, but they cannot control the 
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importer as to the manûer in which he shall prépare thèse notices. For 
instance, a provision that he shall not write a protest on the entry, or a 
provision that he shall write it on a separate pièce of paper, and not 
fàsten it'to the entry, or any régulation of that kind, might he binding 
upoh the collector, and perhaps upon the other officers of the govern- 
ment so as to justify them in refusing to consider the protest, or to make 
à refiihd. But, whenever the importer goes into court, if he shows that 
he served the protest which the statute caîled for, awritten protest signed 
by himSelf, setting forth distinctly and specifically the grounds of his 
objection, and serve J it on the collector, or on such person as might prop- 
erly be considered thè aUer ego of the collector for the purpose of receiv- 
ing the notice, he has complied with ail the requirements which the law 
calls upOn him to comply with. 

With thèse views as lo the form, and the manner and time of service, 
there is but little left in fhis case. The service of the first prospective 
prbtest, No. 6, is proved as fuUy and corapletely as I suppose it is ever 
possible, after the lapse of a: génération to prove any particular transac- 
tion. The proof ofiered by the plaintiffs furnishes a strong presuraptive 
case in favor of the service of the protest; and the proof from the records 
of the department that such protest was recorded when received, and 
stands of record as of a certain date, is abundant to establish the fact 
that it was served on thé collector, or on the proper party authorized to 
receive it, and that it was served in time. From and after the service 
of that protest, therefore, ail questions aS to the form of protest, or as to 
the manner of service, or as to the date of service, require no further 
considération. The doctrine of prospective protest, as laid down in this 
circuit, is sutiicient to cover ail the subséquent importations. 

Number 5, the entry by the Motaîhg-Star, stands in precisely the 
same position. That protest is also recorded in the books of the custom- 
house. The fact of its recording, and that it is recorded there, and that 
the date of its recording there is sufficieùt in point of time, is sufficiently 
established to warrant the holding of the sufficiency of the protest in 
point of time. 

Numbers 3 and 4 are disposed of in the other branch of the case, 
and there then remain bnly Nos. 1 and 2. As to thèse protests I hâve 
înore doubt upon the question as to whether or not I should send it 
to the jury to détermine whether they were served in time. But, in 
view of ail the évidence in the case, in view of the fact that they come 
Jiere in writing, on the face of the tentry^ a method of protest which, 
under the statute, the importer was entitled to adopt if he chose to do 
so, and in view of proof of the fact that from the time that the entry 
gBes to the cashier, at'or about the time of the payment of duties,it 
paèsès out of the custody of the mèrchant and remains in the custody of 
thé custora-house, except so far as he may from time to time be able to 
lobk at it in the présence of the custbm-house officers, I hâve aïrived at 
the conclusion, -^in the absence of àtty évidence except the presump- 
tiohs, or inferences to be drawn from thèse protest books, and from the 
fact that the instrument wàs not recorded thére, — that there is sufïicient 
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proof hère which îs practically uncontradîcted to warrant the court in 
taking it from the jury, and in drawing the inference that the protests 
in regard to the entries Nos. 1 and 2 were served inproper time. 

I therefore deny the several motions of the défendant, except the one 
as to Nos. 3 and 4; directing a verdict for the défendant for Nos. 3 and 
4, on the grqunds stated; and direct a verdict for the plaintififs as to 
the others. 



Sebranà et al V. Jeffebson et ai, 
(Circuit Court, 8. D. Neu> T<yrk. January 8, 1888.) 

CoFYBTGHT— Plats— Mechanicaij Contrivancb — Imitation of Riveb. 

A tnechanical contrivance consisting of a real tank, into which real water 
il; made to fall, and running thence off underneath the stage, representing a 
river into which In the course of a theatrical play the villain is made to fall 
from a bridge above, not being a link in the chain of incident which, together 
with the speech and action of the performance, constitute a séries of events 
concededly novel, is not such a mechanical contrivance as will be protected 
by copyright of the play in which it is introduced. 

In.Equity. Motion for perpétuai injunction. 
Patrick È. OaUahan, for complainant. 
A. J. DiMenhoef&r, for défendants. 

Lacombe, J. The plaintiffs hâve elaborated Mr. Vincent Crammles' 
dramatic conception of areal pump and wash-tubs. In the fourth act 
of their play entitled " Donna Bianca, or Brought to Light," they set in 
the stage a real tank, three feet square and seven feet deep, filled with 
natural water. This water flows through a trough from behind a battle- 
ment walI at the rear of the stage, falling into the tank and running off 
underneath the stage. The water in this tank and , trough représenta a 
river. It is crossed by a bridge, upon which, after an angry dialogue 
between the hero and the villain of the play, there ensues a struggle in 
which the villain falls through the bridge into the water below. Plain- 
tiffs allège that their play is copyrighted, and, by virtue of that circum- 
stance, pray for an injunction against the défendants. Thèse latter are 
now managing and producing, at the Academy of Music in this city, a 
play entitled "A Dark Secret." Hère, too, there is placed upon or set 
into the stage a tank considerably larger than the plaintiffs' tank and 
trough, also filled with natural water, and intended to represent the river 
Thames. Into this tank the heroine of the play is thrown, after appro- 
priate dialogue. It is aUeged that thèse immersion scènes in the two 
plays are prominent features and add greatly to their attractiveness. 

There is nothing original in the incident thus represented on the stage. 
Heroes and heroines, as well as villians, of both sexes, hâve for a time 
whereof the memory of the theater-goer runneth not to the contrary , been 
precipitated into conventional ponds, lakes, rivers, and seas. So fre- 
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quènt a catastrophe may fairly be regarded as the common property of 
ail playwrights. The plaintiffs' contention is founded solely upon the 
circumstance that in their play the river into which the fall takes place 
is mimicked by a tank filled with real water, instead of by an apparatus 
constructed of cloth, canvas, or painted pasteboard. Such a mechanical 
contrîvarice, bowever, is not protected by a copyright of the play in 
which it is introduced. The. décisions which extend the définition of 
"dramatic composition" soas to include situations and "scenic" effects, 
do not cover the mère mechanical instrumentalities by which such effects 
or situations are produced. The plaintiffs upon the argument referred 
to Daly V. Palmer, 6 Blatchf. 264, as sustaining their contention. That 
case does not go to such extent. The practicable railroad tracks, and 
the counterfeit locomotives which ran upon them, in the two plays an- 
alyzed by Judge Blatchfoed in Daly v. Palnwr, suggested the name 
" railroad scène " as generally descriptive of the portions ofthose plays in 
which they were introduced. The tracks and locomotives, however, 
were mère links in an extended chain of incident, speech, and action, 
which, togetlier, represented a seriep of events concededly novel. and 
which, in the opinion of the court, constituted a dramatic composition. 
Because in both plays there was found the same séries of events in the 
same order, represented in a manner to convey the same sensations and 
impressions to the spectators, it was held that the représentations of the 
latter was a piracy of a meritorious part of the invention incorporated in 
the former. 

Motion for injunction is denied. 



Stover et al. v. Latheop. 

{drcuU Court, D. Colorado. 1888.) 

OorrMGHT-^CoNVBRSioN oï" Abbtkact Books. 

In an action of trover for the conversion of a set of abstract books, where 
there was no averment of a copyright, or inf ringement of the same, and the 
proofs did not show that défendant had infringed a copyright, had there been 
one, there is nothing çresented for the considération of the jury, touching 
the question of a copyright. 

At Law. On motion for a new trial. 

Action in trover, for the conversion of a set of abstract books. Ver- 
dict for défendant, and motion by plaintiffs for a new trial. 
Browae & Putnam, for plaintiffs. 
W. B. Mills, for défendant. 

Beewee, J. In case No. 1,886, on a motion fora new trial, which was 
argued before my Brother Hallett and myself last week, the- question 
which was argued by the defendant's counsel, the verdict having been for 
défendant, was one of copyright, which arose on the trial, and in re- 
spect to which my Brother Hallett declined to give any instructions, 
or at least any instructions recognizing any right on the part of plaintiff. 
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I thînk it would be very hard to find in the pleadings anything which 
would justify the bringing up for considération this matter of the copy- 
right. The complaint is in trover, and allèges that the plaintiif, as sur- 
viving partner, was the owner of a set of abstract books, and that he 
loaned them to the défendant, at that time the recorder of this coïinty, 
to be used by him and kept up, and thereafter retumed upon reasonable 
demand. Demand was made, and refused; and the books were sold by 
the défendant to a third party, and the value of them is claimed in thia 
complaint. There is no allégation in the complaint that there was any 
copyright upon the books; the only thing that even squints in that 
direction is this statement in the matter of description: "Said prop- 
erty consisted of abstract books known as the ' Durfee System of Ab- 
stracts.'" Now, wbether there was any copyright upon that System 
is not averred, nor is there any allégation of any infringement of a 
copyright, or any claim for damages for such an infringement. It 
is a simple action of trover for the conversion of that set of abstract 
books. Under those circumstances, it seems to us that there was noth- 
ing in respect to the copyright, or to any infringement of the copyright, 
which was proper matter of considération for the jury. It is true the 
plaintiff ofifered in évidence proof of having a copyright on that System 
of abstract books; but that was, undoubtedly, merely for the purpose of 
identification and description; or at least, if it did corne in without ob- 
jection, it did not open the door for any inquiry as to an infringe- 
ment of that copyright. But even if it were fully set fprth in the com- 
plaint and was a proper matter of inquiry, there are two very serioua 
difficulties standing in the way of the plaintiffs recovery. First, it is 
very doubtful whether a copyright can be taken out on a mère System of 
abstract books, — whether that is not, more properly, the subject-matter 
of a patent than of a copyright. Be that as it may, the effect of a copy- 
right is not to prevent any reasonable use of the book which is sold. I 
go to a book-store, and I buy a book which has been copyrighted. I 
may use that book for référence, study, reading, lending, copying paS' 
sages from it at my will. I may not duplicate that book, and thus put 
it upon the market, for in so doing I would infringe the copyright. But 
merely taking extracts from it, merely using it, in no manner infringea 
upon the copyright. 

Now, if a party can take out a copyright upon a system of abstract 
books, and sells one séries of those books, the purchaser has a right to 
use that séries. He may not duplicate the System; he may not intro- 
duce it into any other city, or duplicate it hère; but he undoubtedly 
will hâve the right to use that séries of books which he has purchased, 
for the title to the books carnes with it the right to use them, and in thia 
case the only prêteuse of an infringement — for he was found by the ver- 
dict of a jury, and a verdict unchallenged in that respect, to be the owner 
of the books — was that he used them for making abstracts. 

So, whether we limit the inquiry to the narrow language of the plead- 
ings, or to the facts, as developed in the testimony, we both agrée that 
there was no error, and that the motion for new trial must be overruled 
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-■ ir) Ji! ''.'■■ Matthews et d. v. Iron-Clad Manuf'g Co. 

(Circuit Court, 8. D. JUfew York. January 9, 1888.) 

Patents. fohIntbntions — Intention— Soda Pountàin. 

Letters patent No. 149,354 were granted to C. H. Schultz March 81, 1874, for 
improvemeûl in soda fountains. The claim was for making the connection 
between the bbttom and its lining. and the shell and its lining, in à différent 
manner from that adopted by others; both the bottom and the shell had been 
uged before. Held that. where the daim was simply for uniting the lining of 
the' bottom and the lining of the Shell so as to form an interior intégral ves- 
sel, in no way superior to many prior devices, it was not invention, and was 
not patentable. 

In Equity. Bill to restrain infringement of patent. 
Elizabeth Matthews et al. , complainants, sued the Iron-Clad Manufact- 
uring Company to restrain the infringement of a patent owned by them. 
Arthur V. Briesen, for complainants. 
F. II. Betts, E. G. Webh, and F. Mac Arthur, for défendant. 

GôxE, J. The complainants are owners of letters patent No. 149,254, 
granted to Cari H. Schùltz March 31, 1874, for an improvement in soda 
fountains. The invention consists in providing a sheet copper or boiler- 
iron soda fountain with a bottom composed of cast-iroh, or othersui table 
matèrial, the inner surface of which is lined with tin which overlaps the 
édge- of the cover and serves to unité it to the tin lining of the shell. In 
this manner a strong and durable fountain is producéd, and the inner 
surface of thfi shell is protected against the attacks of the chémicals which 
may be mixed with the effervescent liquids. The bottom is provided 
with a downwardly projecting flange and forma a firm base for the foun- 
tain. When desired it can be readily removed. The claim is as foUows: 

"In a vesselfor holding effervesceiit liquids, constrncted aS herein shown, 
the bottom, 0, Laving a depending flangé, h, in combination with Ihe vessel, 
A, its lining, a, cap, B, and lining, c, the depending flange of which is inter- 
posed between the flange, h, and lining, a, in the mauner and for the purpose 
spécified." 

The défenses are non-infringement and lack of patentable novelty. The 
spécification is ambiguous. Two constructions are suggested and main- 
tained by plausible arguments. The complainants insist that the pat- 
entée describes a soldered joint between the lining of the bottom and the 
lining of the cylinder. The défendant asserfs that this construction 
éliminâtes the only novel feature of the structure, namely, access to the 
interior of the vessel, and that the clatm should be construed to cover a 
pressure joint only. If the latter construction is adopted, it is quite 
«vident that the défendant does not infringe, as the Unings in its struct- 
ure are soldered together. But it is thought that the positive statement 
of the spécification that the rim of the cap is to be soldered to the lining 
is wholly inconsistent with the defendant's theory, and makes a soldered 
joint a necessary élément of the daim. The question of invention, there- 
fore, is the only one to be determined. Had the patentée been success- 
ful in arranging an operative pressure joint at the point in question the 
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advantages obtained would quite likely be sufficient to uphold a patent, 
but when he unités the lining of the bottom and the lining of the shell 
so that they form ^an interior intégral vessel, in no way superior to the 
arrangement shown in many prior devices, he has no longer a place even 
on the debatable groond whioh divides invention from mechanical skill. 
The application was twice rejectfed as showing no new feature, and thé 
claim was twice amended to meet the objections of the examiners. On 
the eleventh of March, 1874, the patentée, through his attorneys, wroto 
to the commissioner as foUows: 

" We ask simply a claim for the vessel, as an entirety; that is, its contruc- 
tion and union of parts, each of which, separately, are well known ; but, so 
far as we are aware, they hâve never been combined in a vessel such as pre- 
sented in this application. " 

It wjll,,be observed that the area of invention was, at bést, an exceed- 
ipgly limited one. Not onjy is it admitted by the patentée that the 
separate éléments of the claim were old, but, in addition to this, the 
proof shows that many of them had previously been assembled in nearly 
an^logous cornbinations. The most libéral statement that can be made 
regàrding thé Schultz fountain is that he does not mate the connection 
between the bottom with its lining, and the shell with its lining, in pre- 
cisely the same manner adopted by others. Wherein his method is an 
improvement upon those that preceded it, and wherein it involved in- 
vention, coijceding it to be an improvement, it is, indeed, difficult to 
perceive. llie antécédent art left nothing but the narrow space between 
the^ metaJUc shell and the depending flange of the bottom in which to 
maneuvier. If it reqùired brain work to carry down the tin lining inta 
this space, — -a flanged bottom of tin being inserted into the tin cylinder 
précisely as the flanged bottom of iron is inserted into the iron cylinder, 
— it is possible that patentability might be presumed. But how can 
such a proposition be maiiitained? Are not such changes the ordinary 
expédients of the workshop? It is so difficult to discover what advan- 
tage is obtained by the Shultz arrangement over the many prior fountains, 
—the Wiespbrock fountain, of 1873, for example, — that it is doubtful 
if a very skillful mechanic would hâve adopted it. There is nothing 
shown which is beyond the grasp of the ordinary workman. As the pat- 
entée himself says: "The détails were so simple that as soon as it was 
found that the bottom could be put in there were no more détails." 
When it is remembered that it had been demonstrated time and again 
that a similar bottom could be put into a similar cylinder in analogous 
structures not only, but also in soda fountains, the fuU force of this state- 
mentwill be appreciated. The record fails to show that the complainants 
bave ever made or sold any founta.ins embodying the patented features. 
The défendant after a trial of two years abandoned this construction as 
impracticable. The position of the complainants involves the concession 
that it was not invention, in 1874, to put a flanged bottom into an iron 
shell, or into an iron shell washed with tin, or into an iron shell with a 
Ijning qt sheet tin adbering thereto; neither was it invention to provide 
a soda fountain with a separable sheet tin lining. But the contention is 
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that, for some'occult and unfathomable reason, the inventive faculty wâs 
•called into being because the flanged bottom happened to be covered 
■with a separable sheet tin lining, and, in that condition, was placed in 
a shell lined in a similar manner. This position cannot be maintained. 
. It is thought that it is impossible, in view of the repeated admonitions 
ctf the suprême court upon this subject, to sustain the patent. The bill 
la dismissed. 



TuTTtE et éd. V. Gaevek. 

(Circmi Court, N. B, JSTeio York. January 11, 1888.) 

Patents fob Intentions— Priob Use— Habrows. 

Upon the considération of the évidence in this case, upon the question 6t 
alleged prior use, held, that the Willett harrow did not anticipate the Gàrrer 
harrow, so as to invalidate the patenta - 

In Equity. Bill for injunetion. 

Action far infringement of letters patent by Richard D. Tuttle and 
others complàinants, against Sylvester Garver, défendant. 
Charles H. Duell, for complàinants. 
Danid L. Èentbn, for défendant. 

CoxE, J. The only questions now argued are those relatipg to the al- 
leged prior usé by Elijah P. Willett at CoUius, Erie county, New York. 
The principal controversy having been so frequently the subject of judi- 
cial décision is, quite properly, regard ed by both parties as no longer 
open to discussion in the circuit court. Reed v. Chase, 25 Fed. Rep. 94, 
and 29 Fed. Rep. 916. The évidence bearing upon the présent issue was 
presented to the court upon a reargument of the principal cause, beforo 
Judges Jackson and Severens in the Western district of Michigan, (32 
Fed. Rep. 228,) and was fuUy considered by them. It is unnecessary 
to enter upon an extended discussion of this testimony, as I concur in 
what was said regarding it in the opinion then delivered. The Willett 
harrow, if it existed, was nbt thé Garver harrow. 

It foUows that there must be a decree for the complàinants. 



Tdttlb et al. «. Baebb. Samb e. Easteblt. Sahb e. Lixqebfelteb. Saub e. 
Mabtin. Same V. Phillips. Same v. Stast. Saub «. Stabes. Saub «. 
Wbight. 

(Circuit Court, N. B. Nm York. January 11, 1888.) 

Charles H. Duell, for complàinants. 
Daniel L. Benton, for défendant. 

CoxE, J. Counsel having stipulated that thèse causes shonld abide the event 
of the action against Sylvester Garver, and the court having directed a decree for 
the complàinants in that cause, it follows that a similar decree should be entered 
in sach of the above-entitled actions. 
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LooMis et al. v. New Yoek & Clevelând Gas Coal Co. 

iCircuit Court, 2f.D. New York. January 4, 1888.) 

Removal of Causes— Citizenship—Act oj" Mabgh S, 1887. 

A iguit brought in the suprême court of New York by a citizen of that state 
against a Pennsylvania corporation, wasremoved, on the defendant's motion, 
to ttie circuit court of the United States, under the removal act of March 3, 
1887. iî«W, that the removal was authorized by the statute, the défendant 
not being a résident of New York, and a motion to remand to the state court 
must be denied; foUowing Fales v. Bailway Co., 33 Fed. Rep. 673. 

At Law. Motion to remand cause to state court. 
Ansley WUcox, for plaintififs. 
George J. Sîcard, for défendant. 

CoxE, J. The plaintififs are citizens of New York, resîding at Buffalo, 
in this district. The défendant is a corporation organized under thelaws 
of Pennsylvania. The action was commenced in the suprême court of 
this state in April of the présent year, The défendant appeared and 
removed the cause to this court. The plaintiffs now move to remand, 
upon the ground that under the provisions of the act of March 3, 1887, 
this court has no jurisdiction, the défendant being a citizen of Pennsyl- 
vania. 

It will he seen that the motion involves the précise question passed 
upon in the foUowing causes: Cotmty of Yuba v. Mining Co., 32 Fed. 
Rep. 183; Faka v. Eailway Co., Id. 673; Telegraph Go. v. Brovm, Id. 
337. In the California case jurisdiction was denied by Judge Sawyeb, 
the décision being concurred in by Mr. Justice Field and Judge Sabin. 
In the lowa and Illinois cases jurisdiction was sustained by Judges 
Shiras and Geesham, respectively, and in the Missouri case the views 
expressed by Judge Bkewee make it quite clear that he is in accord with 
the latter construction. The adverse views as to the true interprétation , 
of the indeterminate language of the act of 1887 are fully and ably pre- 
sented by thèse décisions. It is thought that no argument which is not 
a recapitulation of what has been already said can De contributed to the 
controversy on either side. SufEce it is to say that, after a careful ex- 
amination of the statute, in the light of thèse décisions, I am constrained 
to adopt the view that the court has jurisdiction, and that the cause 
should be retained. The statute should, if possible, be so construed as 
to give vitality to every part, and this has, it is thought, been success- 
fuUy accomplished by Judge Shieas in the FaUa Case, supra. To the able 
argument there presented I hâve nothing to add . I am auth orized to say 
that the same opinion is entej-tained by Judges Wallace and Lacombe. 

The motion to remand must be denied. 
v.33E.no.6— 23 
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< Reynolds et al. v. Ieon Silvee'Min. Co. ^ 
(Cvreuit Court, D. Colorado. January 12, 1888.) 

iNJTtNCTipif— DISSOI.UTION— CAUSB PeNDING IN SUPRBME COUBT. 

In an action where a temporary injunction has been granted by a trial Jndge, 
and the law side of the case bas once been adjudicated upon by the suprême 
court, and bas been a second time taken to said court, and is still pendin?, 
■with reasonable certainty tbaf an adjudication will soon be had, the circuit 
conrt will not dissolve the injunction. or sustain a motion to file a supple- 
mental answer. 

In Equity. On motion for leave to file supplemental answer, and to 
dissolve injunction. 

Action was brought by the Iron Silver Mining Company, plaintiff, 
against Joseph Reynolds and J. D. Morrisey, défendants, in the district 
court of the United States, district of Colorado, clainiing title and right 
of possession to certain mining property. Pending an appeal of the case 
to thé suprême court, a temporary injunction was granted to restrain 
the working of the mine, pending the légal action. The action is now 
brotight in the circuit court, by complainant, on an independent appli- 
cation for leave tofile a supplemental answer and dissolve the injunction. 

h. 8. Dùxm and F. W. Owers, fov complainant. ; 

R. S. Morrison and 0. S. Thomas, for défendant. 

Brewee^ J. This is a case in which an injunction was îssued in aid 
of One of thèse mining actions, and to restrain the working of the mine 
pending the légal action. The litigation between the parties has been 
protracted and extensive, and the îaw action has been once to the su- 
prême court of the United States, (6 Sup. Ct. Rep. 601,) judgment 
reversed, the second time taken to the suprême court, has been submit- 
ted, and is now awaiting décision by that court, and doubtless, in the or- 
dinàry course of business, will be decided in from 30 to 60 days. The 
question is whether this court shbuld now interfère, at this st^e of the 
case, to dissolve the temporary injunction which has been granted. It 
is undotibted that the trial court has power to continue injunctions after 
décision in the trial court, adverse to the rightsof the complainant in the 
equity suit, pending appeal and ultimate détermination in the appellate 
court. ' 

Rule 93 ôf the suprême court expressly provides that, where an injunc- 
tion is granted below, the trial court tnay détermine whether the appeal 
shall Work a swpersedeas 01 not, and if it shali vfOrk & mpersedeas, upon 
whatterms thé injunction shall stand dissolved, or shall be stayed; and 
I was advisèd by one of the justices of the suprême court that the intent 
of the suprême court in that rule was to relieve itself from the duty of 
inquiring, when cases involving injunctive relief wère décided in tiie trial 
court, as to whether that relief should be continued pending appellate 
proceedings. And, independent of that rule, it was a familiar exercise ot 
the powersof a court of chancery in the first instance, — the trial court to 
1 Beversed. See 8 Sup. Ct Rep. 598. 
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tletermihe whëfher, and upon whàt terms, injurictive process should eour 
■tinue in force pending àppellate proceedings. So of the power of the 
court to continue this injunction pending the review in the suprême court 
there çan be no doubt; and, being a matterwithin the powerof the trial 
court, it is a matter which generally should be left to the discrétion of 
the individual judge who heardj and is familiar with, the proceedings in 
the trial court. 

This very case illustrâtes the potency of such a requirement. Hère is 
a litigation which bas been protracted three or four years; twice bas the 
case gone to the suprême court of the United Sfeites. A vast amount of 
testimony, of course, bas been taken in the process of this litigation. 
How can one who is not familiar with it, who bas taken no part in the 
litigation, corne right into the ùaiddle of it and say whether it was pru- 
dent and wise to continue the staying efi&cacy of an injunction pending 
the cohtinuance of those proceedings in the suprême court? It is not 
possible for a record to photograph ail the thousand and one things de- 
veloped in the course of a trial which appeal to the discrétion of the chan- 
cellor as to whether an injunction should or should not be continued; 
It is true, upon the record as it stands, testing it narrowly by the record, 
it would seem as though this injunction ought to be dissolved. There 
has been a judgment of the suprême court, upon one state of facta, in 
favor of the défendants. There has been, in the second trial in this court, 
a judgment in their favor, from which judgment the appeal is now being 
prosecuted. So that, upon the narrow appearance of the record, looking 
at it in that light alone, it would seem no more than fair that, having 
this accumulation of décisions in their favor, the défendants should be en- 
titled to a dissolution of this injunction. But ail of that only leads up to 
the inquiry whether, upon ail the facts in the case, there is ground for 
continuing this injunction. 

Now, it does appear, from the meager statement of facts presented 
to me, that there is yet a serions question in the case, one which may 
be determined finally in favor of the complainant hère, so that ulti- 
mately it may obtain the title and the right to the possession of this 
property. I do not say that I bave any definite opinion as to what wUl 
be the uïtimate décision. The question is too difficult and too compli- 
cated for me, upon this meager showing and in the brief examination I 
bave been able to give to it, to détermine. It is enough that there is 
such a question, and that, in good faith, the parties are litigating it in 
the suprême court, and that the trial judge, who has heard ail the testii- 
mony, and is familiar with the whple history of the litigation, thinks it 
is a case where the hands of the parties should be stayed pending that lap- 
peal. So, upon that ground, both applications will be denied for the 
présent, with leave to renew them upon the décision of the suprême court 
in the case there pending. 

. I want to say one thing further, along the same Une of thought. It 
was decided long ago by Mr. Justice Miller, in the case of Appletmt, y. 
Smith, 1 Dill. 202, that the circuit justice would not sit to hear any ap- 
plication which was directed to a reversai of an order made by either tibe 
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district or the circuit judge; that he did not, while holding this court, 
Bit as an appellate tribunal from the décision of the district judge, or the 
bircuit judge. I quote his language: 

"I havé repeatedly decided in t)ii3 circuit, since I waa flrst appointed to it, 
that I would not sit in review bf judgments and orders of court made by the 
district Judges in my absence, where, as in the présent case, the motion 
is made on the same ground, and with no new state of pleadings or facts. It is 
nothing more than an appeal from one judge of the same court to another; and 
though it is my province, in the suprême court, to hear and détermine such 
appeals, I hâve in this court no such prérogative. The district judge would 
hâve the same right to review my judgments and orders hère as wé would in 
regard to his. It would be in thé highest degree indélicate for one judge of 
the same court thus to review and sét aside the action of his associate in his 
absence, and might lead to unseemly struggles to obtain hearing before one 
judge in préférence to the other. I hâve also held that the présence of the 
district judge and his consent to the review of his décision will not vary the 
course to be pursued." 

The same ruling was made by my predecessor, Judge McCrary, in 
the case of U. S. v. Biébmch, 1 McCrary, 43. That is not this case, ex- 
actly, because hère there is an independent application, based upon a 
motion to file a supplemental answer; but the thought which underlies 
that is one which it is well to bear in mind, and that is, that ordinarily 
the safe administra,tion of justice is best secured by a continuance of lit- 
igation in a particular controversy before the one judge, rather than to 
divide it up, and having it coming before two judges. While, of course, 
every judge ia liable to make a mistalie, — the district judge may œake a 
mistake in a particular litigation which the circuit judge might not make, 
but itis equally true the circuit judge might make a mistake that the 
district judge would not make,— those things cannot be avoided. If the 
judge who first takes charge of a protracted litigation continues in charge, 
it is certain that the course of décision will be more consistent, and prob- 
ably more correct in the gênerai avCrage of cases, than if some other judge 
comes into it, and disposes of a single matter in the course of that liti- 
gation. 

You ail know, at least those who hâve been familiar with the juris- 
prudence of the state of New York, how many unseemly struggles there 
hâve been, as Justice Miller refers to, to get a case now before one judge, 
and then before another. Under their peculiar System, you get an order 
before one judge; the beaten party goes to another judge, gets an order 
staying proceedings, and sets down a motion before à third to vacate the 
brder, and one never knows when the litigation is at an end, or where it 
is to continue; whereas, if it iS ail continued before the same judge from 
the commencement to the close, there is a consistency in the rulings, if 
nothing else; and I think that the orderly administration of justice re- 
quires, and justice itself will in the long run, and the gênerai average be 
best secured, if litigation commenced before one judge continues before 
Mm until it shall be taken to an appellate tribunal. I am perfectly 
BiWare of the fact that I am often called upon to conSider matters and 
orders Inade by the district judges. They frequently tefer matters to me, 
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set down motions for a new trial and things of that kind for hearing be- 
fofe me, and I never décline to take part in any such questions or cases 
as may be presented; for it is one of the defects, as I look upon it, of the 
judicial System of the fédéral courts that there is not in every case an ôp- 
portunity for review before an appellate tribunal. I think that a serioùs 
defecl, and believe that it would be wiser and better if, in every case, there 
was a right of the defeated party to a review by some appellate tribunal; 
and I do not wonder that the judges in the trial of the cases bèfore thena 
are very glad to bave the assistance of an independent mind, so that 
there can be a consultation and a détermination by two persons, and a 
division of responsibility; for no one who bas not had expérience in the 
matter can appreciate fully the burden which rests upon a judge whèn he 
feels that with him is the solitarj'^ and the final responsibility. I doUbt 
not I appreciate that much more than the district judge, because, the 
circuit justice so seldom coming into the circuit, there are multitudes of 
cases -where the amount in controversy is such that, upon my single judg- 
ment,must rest the final détermination of the case. But, although there 
is that defect, and although the district judges can and do relieve them- 
selves oftentimes of the burden which arises from it by calling in the "as- 
sistance of the circuit judge, yet, notwithstanding, I think the other 
thought and rule must be regarded; and that is, that it is wiser and bet- 
ter that the litigation commenced before one judge should be coutinùed, 
so far as practicable, before him to its close in the trial court. I felt 
called upon to say this. While it is a matter not directly pertinent in this 
case, yet it is well to be borne in mind by counsel. 

The simple order will be that the applications will be overruled, with 
leave to renew them upon décision of the suprême court. 



Paine v. Wareen. 

(Circuit Court, 8. D, New York. January 9, 1888.) 

1. biscOTBBT— When Grantbd— Ket. St. U. 8. § 724. 

The provisions of Rev. St. U. S. § 724, for the production of bôoks, etc., in 
actions at law, do not authorize such production to be compelled in of der to 
assist the plaintifl in framing his complaint. 
S. Sahb. 

That section is not to be construed, however, so narrowly that production 
may not be obtained of documents, etc., not admitted in the defendant's an- 
swer, as is'the rule in chancery. 
8. Sams. 

A plaîntifl may elect to resort to the remedy under that section, or to a bill 
of discovery in aid of his suit at law in a proper case, at his option. 

On Motion. Bill of discovery. 

.fVanas /S. ruTTier, for complainant. . . , 

Charles H. RmsèU, for défendant. 
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WALLACBii J, j The plaintiff commenced an actioi>: by seryice of a sum- 
mons in fbe state co,iirt, and, before the pleadings were served or filed, 
the action was removed to this court, and a motion made to compel the 
défendant to allow an inspection of bocks to enable the plaintiff to frame 
bis complaint. If the practice of the state courts as prescribed by the 
Code of CivD Procédure had been applicable, the plaintiff would hâve 
been entitled to an inspection if the facts of the case were such as to jus- 
tify such an exercise of discrétion. But proceedings for production and 
inspection of book? and documents in this court are controlled exclu- 
sively by section 724, Rev. St. U. S., which prescribes that production 
may be compelled in actions at law " in cases and under circumstances 
where parties might be compelled to produce the same by the ordinary 
rules oJ prôceeding in chancery." Under the act of 1872, conforming 
the practice in the fédéral courts "as near as may be"to that of the state 
courts, the state practice is to be foUowed when there is no statute of the 
United States regulating the particular prôceeding; but when there is, 
the statute controls and provides the exclusive rule. Peaslee v. Haberstro, 
15 Blatchf. 472; In re Fiske, 113 U. S. 713, 6 Sup. Ct. Rep. 724. There 
is no practice known to a court of chancery by which a défendant can be 
required to produce books and documents in order to enable a plaintiff 
to frame his bill; and the remedy under section 724 is limited to. causes 
where issue is joined. Jacques y. CoUins, 2 Blatchf. 23. The practice in 
equity permits a motion for production to be made only after the défend- 
ant bas answered, and admits the possession of the documents. Bischoff- 
sheim v. Ërown, 29 Fed. Rep. 341, But section 724 should not be con- 
strued so narrowly as to authorize a motion to produce only when the 
documents hâve been described in the pleadings, because in actions at 
law such descriptive allégations in the pleadings would not ordinarily be 
permissible. While equity pleadings set out to a greater or less extent 
matters of évidence for purposes of discovery and proof, such matters 
would be redundant and improper in pleadings at law. 

The motion to compel production was denied, as it should bave been, 
for the reasons thus stated, and the plaintiff has now filed a bill of 
discovery on the equity side of the court in aid of his suit at law. If 
the original suit is at law, this practice is authorized. Colgate v. Gom- 
pagnîe Française, 23 Fed. Rep. 82. Such a suit is auxiliary to the suit 
at law, and where the défendant is not within the jurisdictiôn of the 
court, process may be served upon his solicitor, as has been dorie in the 
présent suit, pursuant to an order permitting such service. BarÛett v. 
27ie SvMan, 19 Fed. Rep. 346. The défendant has appeared specially, 
and has niioyed to set aside the service of process as unauthorized, insist- 
ing that the original suit is one in equity, and the présent one cannot, 
therefore, be treated as auxiliary, but only as an original suit. If any 
such objection were open to the défendant when the bill filed purports 
to be one in aid of a pending suit at law, it is not well taken in the présent 
case. No pleadings hâve yet been filed in the first action, and it is there- 
fore impossible to détermine by the usual method whether the suit is on 
the law side or the equity side of the court. But the cause of action set 
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forth in the bill of discovery is one cognizable at law. It îs probably 
true that it is one of which equity also bas concurrent jurisdiction, be- 
cause the remedy there w'ould be more adéquate and complète in some 
respects than the plaintifiF can obtain at law. 

It is altogether probable that tbe bill of discovery is bad upon demur- 
rer, and this is perhaps the first instance in which such a bill has been 
filed in aid of a suit at law where issue has not been joined in the suit 
at law; but this question, although somewhat discussed at the argument, 
is not properly hère, and can only be considered when a demurrer is in- 
terposed. 

It bas seemed proper to thus refer to and consider somewhat matters 
not strictly pertinent to the présent motion, because of the obvions mis- 
apprehension of points of practice by both counsel, which, if not now cor- 
rected, may lead to further ônd useless proceedings in the controversy. 
The plaintifif has the choice at his élection of either one of two courses 
which will afFord him an efficient remedy. He can dismiss his bill of 
discovery atid treat his original suit as an action at law, and when the 
pleadings are perfected and issue joined, can apply to compel an inspec- 
tion and production of necessary and material books and papers in the 
defendant'É possession; or he can treat it as a suit in equity, and frame 
a bill with appropriate averments and interrogatories for discovery, and 
move, if necessary, for an inspection according to the course of equity 
practice. 



MiSBOUBi Pac. R. Co. V. Texas & P. Ry, Co., (Cox et «a., Intervenons.)* 

(Oirevit Court, E. D. Louitiana. January 3, 1888.) 

Cabkiekb— Neguqbscb— Unsafb Platfoem— WAHNnrG bt Oïficbbs of Roas 
— Refebbncb^ 

In a claim for damages for injuries sustained by passengers falling oS a 

~ railway platf orin, upon whicli they had alighted saiely, and af tiBr tliey faad 

been warned by an officiai of tbe railway as to tbeir danger, tbe master did 

not rule specifically as to tbe eSect of the warning in oblij^ating tbe passen- 

fers to take greater care, but merely ref erred to it as being insumcient to f ul- 
11 the railway company's obligation of reasonable care in respect of safe 
conditions. Held, that as the question as to the effect of tbe warning bad not 
received the attention its importance warranted, the case should be recoin- 
mitted to tbe master for fuTthçr bearing and report. 

In Equity. On exceptions to master's report. "i 

R. M. Cox and wife filed in intervention a claim against the receivers 
of the Texas & Pacific Railway Company, for damages from personal in- 
juries sustained. The master reported, allowing claimants $1,400. The 
receivers excepted to the master's report. 

W. ïT. floMîe, for receivers. 

J. H. Kennard, for intervenors. 

< Reported by Charles B. StaSord, Esq.^ of the New Orléans bar. 
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('Paèdee, J., (praïly.) Cônceding for this case ail the raaster has re- 
pojjted, and ail that counsel for intervenors claims as to the responsibility 
of the receivers in regard to a safe and well-lighfed platform for the egress 
and ingress of passengers to and from the railroad trains, ;there still re- 
mains the question whether the intervenors did not contribute through 
their own négligence to the injuries they received. The évidence shows 
that they safely alighted on the platform ainidst an unusually large 
crowd, at night, and thereupon commenced searching through the crowd 
for the friend with whom they intended to visit. In so searching, they 
advanced towards the edge of the platform, when they were warned by 
an officiai of the railway as to their danger. At the moment they 
heeded the waming and turned back, but immediately returned to the 
same place, aiid walked directly off the platform. The évidence of the 
officiai who gave the waming is corroborated by another witness, and is 
not specifically denied by intervenors. On this, point the master does 
not specifically rule, and only refers to the warning as being insufficient 
to relieve the défendants, to-wit, "that even an admonition, in the con- 
fusion incident to as dark a situation, to a surging crowd, by one who, 
Mke the premises, was unknown to complainants, did not suffice the de- 
fendants' obligation of reasonable care in respect of safe conditions. " ; The 
confusion, and surging crowd, and dark situation, instead of depreciating 
the value of the warning, should hâve enhanced it to the complainants. 
Put upon their guard as they were, the, question naturally arises as to 
whether then, if not before, they were not obligated to use some prudence 
and caution in taking care of themselves, and if they neglected the cau- 
tion, and heedlessly walked in the dangerous way, and were injured, can 
it be said that they did not, by their own négligence, contribute to the 
injury? 

As this question did not apparently receive the attention by the coun- 
sel for the parties appearing before the master which its importance war- 
rants, and as the évidence can evidently be made more explicit, the case 
should be i;ecommitted. An order will therefore be entered recommit- 
tang the master's report for further évidence, if desired by either party 
ànd for further hearing and report. 



Missouri Pac. R. Co. v. Texas & P. Ry. Co. , (Tandy, Intervenor.)' 

{Oireuit Court, B. D. Louisiana. January 3, 1888.) 

BAn^BOAS CoMPANiES— Négligence— FiBES. 

In an action against a railroad company for damages by flre from its loco- 
motives,, the only évidence offered by the company was the afladavits of their 
master mechanic as to the condition of certain locomotives at the time. as to 
stack-nets, ash-pans, etc. The évidence did not (Usolose whether thèse were 
the engines by which the flre was caused. Seld, that a flnding by the master 
of damages for claimant was proper. 

, 'Reported by Charles Bi StafEord, Esq., of the New Orléans bar. 
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In Equity. On exceptions to master's report. 

G. E. Tandy filed a claim in intervention against the receîvers of the 
Texas & Pacific Railway Company for damage by .fire ignited by one of 
the locomotives of the company to some miied sedge and mesquite grass 
on his land , at the rate of $1 . 25 per acre. The master allowed the claim- 
ant one dollar per acre. The receivers excepted to the master's report, 
on the gfounds that they were not liable for damages, and that the amount 
allowed was excessive. 

W. W. Jlowe, for receivers. 

Paedeb, J., (praUy.) The only évidence offered by the receivers tp 
rebut thej , presumption of n^ligeuce in causing the fire complained ojf 
by intervenor consists of the aâidavits of their master mechanic at Long- 
view. Jjinctipn, a place 200 miles «listant from the fire, that on varioii;i8 
,days from August 6th to Augnst llth, inclusive, engines 653, 662, and 
663 were inspected at Longyiew, and stack-nets, ash-pa,ns, and dampers 
were in good condition. The évidence does not disclose whether the fire 
,pf Augiust 8th complained of was caused by fire from either or ail of said 
numbered engines. The master's finding as to amount of damage is legs 
than that fixed by the évidence. However, only the intervenor testifled 
as to such amount, and the master seems to hâve discounted his évidence 
20 per cent. 

Let the, exceptions be overruled, and the report be confirmed. . 



MissotTBi Pac. Ry. Co. V, Texas & P. Ry. Co. , (Schmidt, Intervenor.)' 

(Circuit Court, E. I), Louiatana. January 2, 1888.) 

Raileoad CcMpanies — Négligence — Fikes — Refebence 

Where a claim is flled against défendant railroad company for damages .hy 
fire originating from their locomotives, and the eVidencë proved the causeof 
the fire as alleged, and the damages as allowed by the master, and there was 
no évidence in the record to rebut the presumptiou df négligence,, the finding 
of the master should be confirmed. 

In Equity. On exceptions to master's report. 

Joseph Schmidt filed a claim against the receivers of the Texas & Pa^ 
cific Railway Company for damages caused by the destruction of millet 
by fire oaught from a locomotive operated on the railway. The master's 
final report was: , 

i "That on tbe fîfteenth day of December, 1886, and at Paris, Tex., he tobk 
testimony, and on the twentieth of said month reported thereon, in the matl- 
ter of Joseph Schmidt, claimant, for a quantity of millet destroyed by flre; 
that in the taking, on the twenty-second of September, 1887, of the évidence, 
digested in the Latimer Beport (No. 238) next preceding this, it appeàréd that 

' Reported by Charles B. StaflOJ:d,Es(î., of the New Orléans bair. 
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th© same flre visited the premises, both of said Joseph Schrnidt and D. F. Lat- 
imer, agalnst the former of whom a disallowance was, and to the latter of 
whom an allowance is, recommended; that this variance is due to évidence 
submitted in the more récent hearing, warranting a concliision against said 
receivers, and identifying the flre in both cases as one incident. Wherefore, 
no action having been taken upon said report No. 108, the master reconsiders 
it, in View of the said later évidence, apd recommends an allowance in com- 
pensation for the loss of said Joseph Schmidt, while absent from the scène, in 
the measùre of 20 tons Of millet, at $12 per ton, or $240, to be paid when he 
shall hâve executed a receipt to the receivers in fullof àll damages sûstained." 

The receivers excepted to the findings of the report, on the grounds 
that the facts did not establish a presmnption of négligence against them; 
that the cMmant was not entitled to recover the àmouût allowed him, 
the évidence not showing that the alleged injuries were a légal basis for 
any recoveiy by him; and that the évidence and reports, in the matter 
of the claim, show that the neglect of the claimant contributed to the al- 
leged injury. 

W. W. Hiûwe, for TeceiveTS. 

PakdbEj J. The intervention ÎB a claim for damages cansed by a fire 
originating from the railway locomotives operated by the receivers. The 
évidence proves the cause of the flre as alleged by the intervenor, and 
the damages as allowed by the master, and there is no évidence in the 
record to rebut the presumption of négligence. If this class of fire claims 
are to be resisted by the receivers, their attention iscailed to the case of 
RaUroad Co. v. Bensàn, 5 S. W. Rep. 822. 

Let the exceptions be overruled, and the report be confirmed. 



JoHNSTON V. Western Union Tel. Co. 
(CircuO Court, 3 D. Georgia, W. D. Depemberj 1887,) 

TBtBCmAPH COMFAMBS— tiABILITT Or-r-PRBSBNTÀTION OP ClADI WITHIH LiM- 
ITBD TiMB. 

A telegr&ph ç^^pany, on thé, hl^nlf on which messages are sent, had a pro- 
vision that it WAuId nôt be liablè for damages for errors or delays, unless the 
claim for the game was presented within 3D days after the message was sent. 
HelÂ, that the provision was unTsasonable and void.i 

At Law. Action on the case. ; Motion to direct the jury to return 
iverdict for défendant. 

John T. Johnston, plaintiff, sued the Western Union Telegraph Com- 
pany, for damages for failure to deliver a message, in city court, Maçon, 
Georgia; défendant temoved thesuit to the circuit court of the United 
States. . 

S'téed^Wintèerîy and SAofrecfcer; for plaintiflf. ' * 

^«5163/ (fc Dorsey, for'defendant. -, 

> See StUes v. Telegraph Co., (Ariz>} U> Pac. Rep. 713, ai;Ld npto. 
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Speer, J. This is an action brought to recover damages claimed for 
the non-deliv'ery of a half-rate télégraphie message. The suit is brought 
by the receiver of the telegram. The printed blank upon which the 
message was written by the seader contains the following printed stipu- 
lation: 

"This Company transmits and delivers messages only on conditions ]imit- 
ing its liability, which hâve been assented to b^' the sender of the following 
message. Errors can be guarded against only by repeating a message back 
to the, sending station for comparison, and the company will not hold itself 
liable for errors or delays in transmission or deliveryof unrepeated night mes- 
sages sent at reduced rates, beyond a sura equal to ten times the amount paid 
for transmission; nor in any case where tlie daim is not presented in writing 
within thirty days after sending the message. This is an unrepeated nlgliï 
message and is delivered by request of the sender, under the conditions named 
above, Tiios. T. Eokert, General Manager. 

"NoKViN Gbeen, Président." 

The défendant Company insists that it is entitled to a verdict by direc- 
tion of the court, because ho claim was presented to the company, within 
the time specified by the printed stipulation quoted. The elaborate and 
able argument of the learned counsel for the défendant renders it neces- 
sary to consider carefully the précédents cited as controlling the rights 
of the litigants before the court. To support the proposition that a tele- 
graph company may limit its liability by a stii^ulation brought to the 
knowledge of those who transmit messages, the ibllowing cases are cited: 
MacAndrews v. Telegraph Co., Allen, Tel. Cas. 38; Èedpath v. TeUgraph 
a., 112 Mass. 71; GrinneU v, Telegraph Co., 113 Mass. 299; misv. Tele- 
graph Co., Allen, Tel. Cas. 806; Young v. Telegraph Co., Id. 708; Breese 
V. Telegraph Co., Id. 663; De Rutte v. Tdegraph Co., Id. 273; Passumre 
V. Tdegraph Co., 78 Pa. St. 238; Harris v. Tdegraph Co., 9 Phila. 88; 
WolJ V . Tdegraph Co., Allen, Tel. Cas. 463; Telegraph Co. v. Carew, Id. 
345; Camp v. Tdegraph Co., Id. 85; ManvIUe v. Telegraph Co., 37 lowa, 
214; Bimeyy. Telegraph Co., Allen, Tel. Cas. 195; Sweatland v. Tdegraph 
Co., Id. 471; Wann v. Telegraph Co., Id. 261; Tdegraph Co. v. GUder- 
sleve, Id. 390; Graham v. Telegraph Ce, Id. 578; Telegraph Co. v. Buch- 
anan, 35 Ind. 429; AiJcenv. Telegraph Co., 5 Rich. (N. S.) 358; SchwarU 
V. Telegraph Co., 18 Hun, 157; Bêcher v. Telegraph Co., (Neb.) 7 N. W. 
Rep. 868; Telegraph Co. v.NeiU, 57 Tex. 283; Baxter v. Telegraph Co., 37 
U. C. Q. B. 470. 

For the proposition that the use of the blank upon which the régula- 
tions and stipulations are printed, will charge the sender with notice, the 
défendant relies upon, Breese v. Telegraph Co., Allen, Tel. Cas. 663; 
Young V. Tdegraph Co., Id. 708; Redpathv. Telegraph Cb., 112 Mass. 71; 
GrinneU v. Telegraph Co., 113 Mass. 299; Wolf v. Tdegraph Co., Allen, 
Tel. Cas. 463; Becker v. Telegraph Cb., (Neb.) 7 N. W. Rep. 868;, Tde- 
graph Co. V. Gareto, Allen, Tel. Cas. 345; Sweatland v. Telegraph Co., Id. 
471; Schwartzv. Tdegraph Co., 18 Hun, 157; Telegraph Co. v. NeiU,57 
Tex 283. 

To show that it is compétent and propçr for a telegraph company to 
incorporate in the blank a stipulation requiring claims for losses to be 
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presented to the company within 30 days the defendant's counsel cited 
and disoussed the following cases: Gray, Tel. 62; Hemann v. Tdeyraph 
Co., 67 Wis. 562, 16 N. W. Rep. 82; note of same case in Chic. Law 
J. 269; Express Co. v. Caldwéll, 21 Wall. 264. 

And to show that the rule applies as well to the consignée as to the 
consigner, the following: Cole v. Telegraph Co., 8 Amer. & Eng. Corp. 
Cas. 45; Tdegraph Co. v. Jones, Id. 47; Tdeyraph Co. v. Meredith, Id. 54; 
Telegraph Co. v. Jones, 48 Amer. Rep. 713, 95 Ind. 228; Aiken v. Telegraph 
Co., 5 Rich. (N. S.) 358, same case in Digest of Cases, p. 50; Wolfv. Tde- 
graph Cb.j.AÙen, Tel. Cas. 463; Young v. Telegraph Co., Id. 708. 

It is not to be denied that thèse authorities tend to sustain the several 
propositions pf the défendant. On the other hand, it is insisted, that 
Ihis is a suit in the state court brought against a foreign corporation do- 
ing business in Georgia, and removed under the act of congress into thia 
court, and that the question debated must be determined with close re- 
gard to the policy of the law as outlined by statute, and decided by the 
court of last resort in this state. It is true that the positive local stat- 
Ùtes and the décisions construing them in a state where a fédéral court 
has jurisdiction, fprms a rule by which it is governed in civil actions at 
çommon law, where such actions do not arise under the laws of the United 
êtates. IdviiigsUmy. Moore, 7 Pet. 469; Pennington v. Gibson, 16 How. 
69. This rule, however, is not applicable when the suit is between citi- 
zeng of différent states, and the question in dispute is one of gênerai ju- 
risprudence. In such cases the parties are entitled to the independent 
judgment of the fédéral court. ÈaUroad Co. v. Lochwood, 17 Wall. 357; 
Chicago v. Robbins, 2 Black, 418; Railroad Co. v. Bank, 102 U. S. 14; 
Hough V. Railroad Co., 100 U. S, 213; RaUroad Go. v. Myrich, 107 U. S. 
i09, 1 Sup. et. Rep. 425; Burgess v. Sdigman, 107 U. S. 20, 2 Sup. Ct. 
Rep. 10; Insurance Co. v. Broughton, 109 U. S. 121, 3 Sup. Ct. Rep. 99. 

We are remitted then, so far as decided cases will control, in the dé- 
termination of this question to those décisions upon this much mooted 
question which are entitled to the highest considération, The question 
is, çan a telegraph company by spécial contract limit its common-lawlia- 
bility, and can it stipulate for exemption from the conséquences of its 
own or its servants' négligence? In Hart v. Railroad Go., 112 U. S. 338, 
5 Sup. Ct. Rep. 151, the sQpreme court of the United States quote with 
appfoval the propositions announced in Railroad Co. v. Lockwood, 17 
Wall. 367, and Express Co. v. Caldwéll, 21 Wall. 264. The principle 
deducible from thèse cases, is that while by contract the corporation may 
in certain cases limit its liability, the claim of the company for exemp- 
tion from liability must rest upon the reasonableness and fairness of the 
stipulation to that purport in the contract; and this court, as it is bound 
tb do, cheerfully adopts the wise and équitable conclusion thus announced. 
The suprenie court seems to- oonsider telegraph companies as standing 
upon a simUar basis with common carriers, as to this question; and the 
statute of Georgia (Code, 2068,) provides that common carriers cannot 
limit their légal liability by any notice given either, by publication or by 
entry on receipts given or tickets sold, but may by express contract. 
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This statute was not mentioned in the argument; but, whether control- 
ling or not, it indicates the policy of this state, as do several décisions of 
its court of last resort. Jlanchard v. Tekgraph Co., 68 Ga. 299; Tefe- 
graph Co. v. Shotter, 71 Ga. 760; Samev. Fatman,7& Ga. 285. Now, 
it is held that régulations which contravene the constitutional law or pub- 
lic policy of the place where they are set up are unreasonable. Bardett 
V. Telegraph Co., 62 Me. 209-213; True v. Telegraph Co., 60 Me. 9-11; 
Tdegraph Go. v. Graham, 1 Colo. 230; Telegraph Co. v. Reynolds, 77 Va. 
173; Ellis v. Telegraph Go., 13 Allen, 226. Is a stipulation which bas 
the effect to preclude from his right of action the person to whom a pre- 
paid telegram is directed, and to whom it bas never been delivered, no 
matter how gross the négligence of the telegraph Company may be, a rea- 
sonable régulation? In the opinion of this court it is clearly unreason- 
able, and, besides, contrary to gênerai public ppliçy. He must présent 
his claim in writing, in 30 days from the time the telegram is sent; but 
the failure of the company to deliver it depriyes him, perhaps, of ail no- 
tice that a telegram bas been sent tohim. , Howthencan he be expeçted 
to make a claim for damages when he may be unconscious of the injury 
done him? If the stipulation is valid, the Megraph company can very 
readily defeat ail redress by holding the telegram for 30 days after it is 
sent. Take this case: The plaintifif, assuming ex gratia exempli his state^ 
ments to be true, is a farmer who lives six miles in the country; he bas 
business negotiations important to him, but unimportant perhaps. to bis 
correspondents in Omaha; he leaves his address at the telegraph oiffice; 
he calls repeatedly for his telegram; he is informed there is nothing for 
him; the tel^ràph company wires the Omaha firm that there is no such 
man as the plaintiff; they drop the naatter; not receiving his telegram, 
he drops it; after the expiration of 30 days he discovers the injury done 
him. Would any court of justice hold that it would be reasonable under 
such circumstances to deny his right of action? And yet if the 30-days 
stipulation is valid at ail, it would be valid in that case. Such a stipu- 
lation would be especially unreasonable where the company, because of 
its monopoly, bas the power to deprive the citizen pf the means of télé- 
graphie communication, unless he will subscribe to its régulations, how- 
ever unreasonable. I cannot recognize the doctrine as insi^ted by de- 
fendant's counsel, and the case must be determined upon the facta and 
other rules of law involved. 
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Mather V. Jaeel et al. 
{(Hreuit Court, W. B. Missouri, W. D. January 11, 1888.) 

MOBTGAGBS— ACKNOWLEDQMKNT— ImTEACHMBNT. 

A mortgage purported to be signed by the female défendant by making her 
mark, and the certifloate of acknowledgment was in due form, but such de- 
fendant deniedthe exécution, and^te8tifled that the justice, with whom she 
was well acquainted, called at her house and signed her name to the mortgage, 
and executed the certifloate in her présence, but without addressing her or 
asking her consent. There was ëTidence to show that sbe bad taken part in 
the negotiation for the loan.andshe admitted being présent With berhusband 
when the money was obtained. Held, that the évidence was not sufflcient to 
impeach the exécution of the mortgage. 

In Equity. Bill to foreclose a mortgage. 

This suit was brought by Samuel Mather against Elizabeth T. Jarel, 
the owner of the mortgaged property, and her husband, John S. JareL 
Botsford & Williams, for complainant. 
Harkksà & Burr, for défendants. 

Thayee, J. This is a bill in equity to foreclose a mortgage on lands 
fiîtuated in Barton county, Missouri. The mortgaged premises belong- 
to the défendant Mrs. Elizabeth T. Jarel, who is a married woman and 
the. wife of her co-defendant, John S. Jarel. Mrs. Jarel défends the ac- 
tion on the ground that she neither signed nor acknowledged the mort- 
gage in question. There is no other défense to the bill by either défend- 
ant. The niortgage purports to hâve been signed by Mrs. Jarel by 
making her mark, and hér signature thereto is attested by the justice 
before whom the mortgage purports tO hâve been acknowledged. The 
certificate of acknowledgment is iii due form of law and by the proper 
officer, but the contention is that the certificate is false. 

In some states (as ïs well known) a certificate of acknowledgment toa 
deed or mortgage can only be impeached on the ground of fraud; unless 
fraud is showh' thé certificate is conclusive of the facts it asserts. Russéll 
V. Theoîogical Union, 73 111. 337; Johnston v. Wailace, 53 Miss. 338; and 
see note io Pnxtm\. Marshnll, 18 Fed. Rèp. 365, where the cases are 
fcollated. Tn bthéi' jurisdictions (and notably in Missouri) a certificate 
of acknowledgment is regarded as prima fade évidence of the liiattérs 
therein stated, and it may be contradicted and overthrown, although no 
fraud is established. Wanndl v. Kern, 57 Mo. 478; Steffen v. Bauer, 70 
Mo. 399. But even in those states where a certificate of acknowledgment 
may be overcome without proof of fraud, the rule is that the certificate 
is proof of a' high grade of the facts it asserts, and that it cannot be over- 
throA'n except by proof that is clear, cogent, and convincing. Bohan v. 
Casey, 5 Mo. App. 101; Biggera v. Building Co., 9 Mo. App. 210. And 
such is also the rule announced by the suprême court of the United States 
in Insurance Co. v. Nelson, 103 U. S. 548; Young v. DuvaU, 109 U. S. 
573, 3 Sup. et. Rep. 415. A less stringent rule than the one last stated 
would render titles to real estate very insecure; therefore, public policy 
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. demands that the foregoing raie, as to the kind of proof required to over- 
come a eertificate of acknowledgment, should be inflexibly enforced. 

In the présent case, I hâve made a critical examination of the testi- 
mony relied upon by the défendant to overcome the certi&cate of acknowl- 
edgment, and while I consider myself bound by the Missouri rule on the 
subject, I hâve no hésitation in holding that it is insufficient to invali- 
date the eertificate. I might add that there are several circumstances 
which lead me to regard the testimony in question with great distrust, 
The mortgage appears to hâve been executed and acknowledged in the 
présence pf but four persons, namely, the two défendants (Mr. and Mrs. 
Jarel) and theirdaughter, then aged 10 years, and the justice of the peace 
who attested Mrs. Jarel's signature and took hep acknowledgment. The 
justice died about 10 months subséquent to the exécution of the mortgage, 
and il was more than a year aïter hia death before either of the défend- 
ants said or did anytbing (at least in public) to discrédit the acknowl- 
edgment». As ttie case stands there is the eertificate of the justice in 
due forpi on the one hand, which was not questioned until after his 
death, and on the other, the testimony of Mrs. Jarel, her husband, and 
young daughter, ail of whom; are directly interested in impeaçhing the 

lôfficer's eertificate. The justice is shown to hâve been a man ojf more 
than ordinary capaqity and intelligence, and of unimpeachable character, 
who had had more than six years' expérience in the discharge of the ctu- 

-ties of hifi office. Furthermore, he had no personal interestin the trans- 
action such as wpuld furnish a motive for making a false eertificate. 
But this is not ail, The account given by the défendant and her husband 
of what transpired when the morigage waa executed, when considereii in 
connection 'vrith what was said and done by then» prevïously and subse- 
quently, doça not bear the impress of probability unless it be çonccded 
that both of the défendants are destitute of moral worth or even common 
honesty. ; 

Withoutîentering further into détails, it will suffice to say that accord- 

:irïg to the admissions of Mrs. Jarel it appears that she was a^are that 
an application for a loan onherpropertyhadbeen made by her husband; 
that she was présent when. the property was examined by the loan agent 
with a view of making the loan, and although the application was drafted 

Jn her presçnce, and although she did not désire the loan and, had re- 

'iSolved:i>t)tjt^içign:the mortgage, that she nevertheless held herpeace and 
suffered the application to go forward. It also appears, lik^wise by her 
own admission, that she was advised of the acceptance of the proposed 
loan and of the préparation of the necessary papers, and that a justice 
who lived intheneighborhood, and with whom shewaswell acquainted, 
would call to take her acknowledgment. Her statement then is thai 
when the justice called at her house and the mortgage and bonds wen/ 
handed to him in her présence, he sat down in the same room wit'a 
her, and, without addressing a word to her, or asking her consent, pio- 
ceeded to sign her name both to the mortgage and bonds, and to exer ate. 
the eertificate of acknowledgment. Her further statement is that she 
made no protest or objection to what was done in her présence; tha'^ she 
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was a silent spectator of thewhole proceeding, and suffered the officer to 
sign her name to the mortgage and to départ without a word of dissent. 
Thè next day, according to her own admission, she went with her hus- 
band to the loan agent, and saw the mortgage delivered, and the money 
obtaihed. A portion of the money so obtained was immediately spent 
in purchasing wire to fence a portion of her land. Mrs. Jarel appears 
from her testimony tb be a woman of more than ordinary spirit and reso- 
lution, and of fair intelligence. She does not claim to hâve stood in fear 
of her husband, or to hâve acted under duress then or at any other time. 

Taken altogether the testimony of the défendant proves too much. It 
shOws that the account of what took place when the mortgage was signed 
is either Very much distorted, and therefore should not be credited, or 
thàt Mrs. Jarel entered into a conspiracy with her husband to defraud 
the mortgagee bybbtaining money on what was known to be a worthless 
sëcùrity, âijd in that.view her testimony should be rejected as wholly 
ùnworthy of credénce. The dilemma in which her testimony places her 
is so pâteiït, that àt one period of her cross-examination she was forced 
tb. say that' shé did not know it was wrong to let her husband obtain 
money on à pretended mortgage which she had not signed. 

It is perhaps unne'cessary to pursue the subject further, but I will add 
that there is testimony in the case, which I see no reason to distrust, to 
the effec't that when the application for the loan upon her property was 
preparéd, Mrs. Jarel not ohly did not object to the loan, but took an act- 
ive part in the conversation, and hërself gave considérable information 
to the loan agent relative to thé mortgaged property j which, in part at 
least, influenced him to recomnaend the loan to the mortgagee. There 
is also Crédible testimony to the efifect that she was also présent on one 
occasion àt thè àgent's office before the money to bé advanced on the 
inortgagé had àrrived, and expressed considérable dissatisfaction because 
pf its non-arrival, and because of the delay in closing the transaction. 
While this testiinony has no immédiate bearing on the question whether 
her acknowledgment Was duly taken, nevertheless it does demonstrate that 
she knov\'ingly practiced-a fraud if she had predetermihed not to exécute 
the mortgage, artd if her testimony as to the rtlanner in which the justice 
toôk her adknowledgment is to bé credited. 
' In any view of the case, thé évidence is wholly insufficient to Impeach 
the officer's certificate; and as that is the sole défense attempted, a decree 
of ibreclosure must be entered. It is so ordered; 
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Matthews V. Warner et al. 
i^Oi/reuit Court, D, Masmchuseits, December 14, 1887.) 

MOBTGAQBS— ASSIGNMENT — EfPECT— BSTOPPEL. 

The plaintifE gave his brothera mortgage to secure a loan. Tbis brotber in- 
formed bim that he wished to assign the mortgage to a créditer whom he 
owed; to tbis plaintifE made no objection. Held, that the plaintifî is estopped 
from denying that the mortgage was held to secure his brother's debts to the 
creditor.i 

In Equity. On motion to dismiss. 

John Lowdl, John F. Dîlhn, and W. A. Abbott, for complainant. 

J. B. Warner, for défendants. 

CoLT, J. The main issue involved in this case has been before tbis 
court, in a suit brought by Virginia B. Matthews, wife of the plaintiff, 
against thèse défendants. 6 Fed. Rep. 461, 112 U. S. 600, 6 Sup. Ct. 
Rep. 312, The bill is brought to recover the proceeds of certain mort- 
gage bonds, whichwere dèlivered by the plaintiff to the défendants, 
Warner and Smith, trustées, in substitution for a certain bond for $260,- 
000, made by the plaintiff to his brother Nathan Matthews, bearing date 
May 8, 1875, secured hy mortgage on real estate in New York city. 

The bond and mortgage were assigned May 13, 1875, by Nathan Mat- 
thews to Thomas Upham, who, having become insolvent, transferred 
thera to the défendants, Warner and Smith, in trust for the benefit of 
his creditors. The contention of the plaintiff is that the bond and mort- 
gage were given by him to his brother Nathan, to secure certain loans 
Nathan made to him, and that the assignment by Nathan to Upham was 
intended to secure only the payment of the plaintiff's indebtedness to 
Upham, and was not intended to secure whatever debts Nathan owed 
Upham. Upop substantially the same évidence (except that Nathan 
Matthews was, not called as a witness in this case) this court, in the Case 
of Virginia B. Matthews, says: 

"It is clear that Upham had let a great deal of money to Nathan Matthews, 
and that he beld valuable securities for its repayment, which he surrendered 
in exchànge'fô'r the bond and mortgage of Edward Matthews; and tliat he bad 
no notice or knowledge of any dealings between the brothers which would in- 
juriously affeet his title, Upon the prépondérance of évidence, I flnd that 
Edward made the mortgage with knowledge that it was to be used to secure 
whatever debts. Nathan owed Upham; or that it was so.made and assigned 
that Upham had, as against Edward, the right to believe so." 

The suprême court, in their opinion in that case, placed their décis- 
ion on the ground that Mrs. Matthews had no real ownership in the 
bonds. At the same time, the court make use of the foUowing language 
as to the assignment to Upham: "It seems to be clear that this assign- 

'The protection of an estoppel extends to anyone claiming under the person to whom 
the déclarations or admissions were made. Griffiths v. Sears, (Fa.) 4 Atl. Bep. 493} 
Wardlaw v. Rayford, (S. C.) 8 S. E. Rep. 71. 
v.33F.no.6— 24 
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ment was made by consent of Edward or by his directions." Upon care- 
ful considération of the évidence, lam of opinion that the conclusion 
reached by this court in the former suit was correct. 

Tt seems to me that, by a prépondérance of évidence, the assignment 
to Upham was made to secure the debts of Nathan Matthews, or that it 
was so made and assigned that Upham had, as against Edward, the right 
to believe so. Edward had at this time full confidence in his brother, 
and he was also much pressed for money. He appeared to be willing to 
db whatever Nathan suggested in the belief that, upon an accounting, 
Nathan would deal fairly by him. The letter of Nathan to Edward, of 
May 6, 1875, about the assignment of the bond and mortgage, is signifi- 
cant. Nathan theresay s: "And I want you to write me a letter aùthor- 
izing me to assign it to Thomas Upham, I, of course, giving yoa my 
agreement that I hold it as collatéral." Edward in reply said: "You 
are hereby authorized to assigri to Thomas Upham, Esq,, the mortgage 
for two hundred and fifty thotisançi dollars, which I hâvé given you as col- 
• latéral security for loans mâdé to tne." The plaintiffin this letter annexed 
no conditions to the proposed assi^ment. Owing to pressure for money, 
hewas undôubtedly willing td do ànything Nathan desired toenablehim 
to get money from Upham, of anj^one else. Upham released to Nathan 
valuable securities, and took thè^250,0GO bond and mortgage. Other 
documentary évidence indicates the position of the defendtats to be cor- 
rect, and in accordance with the intent of the parties. The agreement 
of March 6 , 1877 , under which the bond and mortgage were surrendered , 
and certain bonds and a noté of H. J. Purber substitutëcl, expressly 
States that on receipt of said assignment, "said bonds shàll be imme- 
diately held, together with tbe saîd note, when it shall be delivered as a 
substitute, for thè sàid mortgage in the hands of the said Warner and 
Smith, and may be dealt with by thena in every wây as the mortgage 
might hâve been, and shàll be Collatéral security for the claimsnow held 
by the said Warner and Sndith agàinst Nathan Matthetys." The posi- 
tion now tàken by the plaintiff; as to the reaL charactér of tbe assign- 
ment of the bond ànd mortgage t6 Upham, seems to h?iyè been an after- 
thought, and it is inconsistent with the situation and surrounding cir- 
cumstancës of ^e parties at the lime, with the documentary évidence 
nowadduçed, àûd with the coursé of conc^uct of thè plaintiff for some 
years aftér the transaction took place. 

Upon the, meritsof the case, therefore, and. without examining the 
other and more technical grounds of défense raised, I am of opinion that 
the plaintiff, as against Upham, or his trustées, is éstopped from setting 
up that the bond and mortgage were not assigned àisSeCùrity for the 
debts of . his brother Nathan. The bill shouldibe dismissed. Bill dis- 
missed* 
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Feankle V. Jackson. 

(Œreutt Cov/rt, B. Colorado. January 9, 1888.) 

Tbbspass— OKtonîAL Entrt— Subséquent User— Limitation of Actions. 

In an action against a railroad company f or damages to plaintifl's hotel 
property, caused by a main and side track on the Street in front tliereof, and 
lOT loading and unloading cars, and allowing tbem to stand on ttie tracks, 
Aeld, TChere the damages, as to the main track, are barred by the statute of limit- 
ations, plaintiff may recover, for the side track, sucb damages as are not due 
to the main track. 

At Law. Action for damages. 

Plaintifif, Frankle, sued défendant, Jackson, receîver of the Denver <fe 
Rio Grande Railroad Company, for damages to her property caused by 
laying of tracks on the street in front of her property, and the use of 
them. Triai to the court, and judgment for plaintiff for $300. 

Broam« <& P«<nam. for plaintifif. 

E. O. Wakott, for défendant. 

Beeweb, J. This case, which is an action for damages to plaîn- 
tififs lots and buildings in this city, caused by placing a railroad track 
and side track on the street in front thereof, and by the loading and 
unloading of coal cars, and permitting them to stand an unreasonable 
length of time, thus converting the street into a coal-yard, came be- 
fore me last spring on a demurrer to the answer. 80 Fed. Rep. 398. 
I then ruled that so much of the complaint as counts on damages 
for the unlawful entry in respect to the main track, was barred by the 
statute of limitations, that having been made in 1871, which left the case 
one simply for damages for the construction of the side track, and for 
improperly permitting cars to remain on the track, and for using the 
street as a coal-yard. The case on its merits was tried last Friday, and 
tried before me without a jury, and, in order that I might be thoroughly 
àdvised, I was taken to the promises and examined them with counsel. 

The side track in front of the plaintiffs promises deflects from the main 
track but slightly, and yet it is an additional track, which, of course, in 
the management of the railroad, brings more cars, induces the leaving 
of standing cars more often, and for a greater length of time, so that it 
îs fair to say that there is some damage caused by the putting in of that 
side track. And, for at least fivè or six months of every year, according 
to the testimony, it is not an uncommon thing to switch cars onto this 
side track, and leave them there while coal is being unloaded for pur- 
poses of delivery to customers. Indeed, when we visited the promises, 
two cars were thus standing on the side track while coal was being un- 
loaded intp wagons. 

It is one of thosè cases where it is hard to reason out exactly what the' 
damages are. It is a good deal as when you eut off a man's hand^— you 
omnot by any mathematical processès deraonstrate the valae ôf thàt 
hand; and the court, sitting as a jury, haa only to exercise its discrétion 
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and judgment, after examining the premises and hearing the testimony , 
as to what would be fair and reasonable compensation. I can but think, 
and I belle ve every one will agrée with me, that it is a damage to prem- 
ises used, as thèse, for hôtel purposes, to hâve a railroad track running 
up and down the street in front thereof, and the more it is used, the 
more cars are permitted to stand there, the more it is an injury to the 
premises. And yet I think the niain damage in this case arises from 
the construction of the original track; and that was in 1871, and niust 
be considered barred. 

The plaintiffsues for $11,000. Of course, in that she claimed and 
undoubtedly relied largely on the injury to her premises from this main 
track, which turned that street largely away from its ordinary use for 
yehicles, and to railroad purposes. 

I think if the plaintifif is awarded $300 she will reçoive compensation 
for ail: the damages whi<3h the property has sustained from the placing 
of this side track, which exista for only part of the distance in front of 
her property, and for the injury which the use pf the track, for unloading 
cars and standing cars, has caused. So judgraènt will go in her favor for 
that amount. 



LiNDQUEST ». Union Pac. Ry. Co. 
(Cvrcuii CourtfB. Colorado. Januarj 9. 1888.) 

1. Tbespabs— Original Entbt— TJbeb— Plbading. 

In an action for damages caused by the unlawful occupation by a raîlroad 
Company of the street in front of plaintiff's premises, it appeared that one 
paragraph of the complaint claimed for the unlawful use, after entry; and, 
m another, counted for an original entry. Held, that the demurrer to an an- 
swer, which presented allégations against an action for original entry, should 
be overruled. 

8. Same. 

On motion by défendant for judgment on the pleadings, the answer pre- 
sented allégations against an action for original entry, and the pétition 
claimed damages for both the original entry and for the unlawful use, after 
entry, by the défendant railroad Company. Held, the motion would be denied. 

At Law. On demurrer to complaint, and motion for judgment. 

The plaintiff, Lindquest, brings this action against the Union Pacific 
Railway Company, défendant, for damages caused by the occupation of 
the street by défendant in front of plaiutiffs résidence. 

Brovme & Putnam, for plaintiff. 

Teller & Orahood, for défendant 

Beewee, J. In Lindquest against the Union Pacific Railway Company 
there is a demurrer to the second count in the answer, as well as a mo- 
tion by the défendant for judgment on the pleadings. The action is 
one fpr damages, caused by the occupation of the street, in front of the 
plaintiff's résidence, by the railroad company, défendant. In cases of 
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that kind, as I ruied in the Frankle Case, ante 371, where the action is 
for an unlawful entry upon the street, and the placing of the track there 
in the first instance, there arises at the time the wrong is done a single 
cause of action for the diminution in value of the premises, in which 
action ail the damagçs caused by such occupation must be estimated, 
and recovered, and there is no continuing wrong out of which an action 
springs from each day's occupation of the street. And, on the other 
hand, where the gist of the complaint is not the unlawful entry and oc- 
cupation of the street, but the unlawful use of the track in permitting 
cars to stand upon it, in using that track and its surroundings as a yard 
for loading and unloading cars, that, being a wrong temporary and 
fugitive in its nature, is one which subjects the wrong-doer to an action 
whenever and as often as he commits such wrongs. 

Now, the question is, what is the character of this complaint? The 
gist of it appears in the fourteenth paragraph : "And the plaintiff avers 
that at ail times since, to-wit, the first day of May, 1880, the défendant 
has been the owner or in the use and occupation of the railway track, 
for three railâ for wide and narrow gauge cars, ninning through and 
alpng said Wynkoop street in front of said lots, and within twenty feet 
of the front line of said lots; that during ail the time since last-named 
date said défendant has used said track for railway purposes, and for 
running thereon trains of cars propelled by steam, and has converted 
said street in front of said lots into yards for loading and unloading cars, 
and for standing to load and unload cars on, whereby access to and from 
his said premises has been eut off and made dangerous and inconvénient, 
and the quiet and comfortable occupation invaded by the noise of run- 
ning caré, and the security endangered by live sparks from its engines." 

The gist of that is, not for the unlawful entry in the first instance, but 
for the unlawful use after entry, — the use for loading and unloading 
cars, permitting cars to stand thereon. It seems to me that that is one 
of those temporary wrongs on which a cause of action arises as often as 
the wrongs are committed. It is true, in the last paragraph the plaintiff 
also allèges that "the said street, long before it was occupied by said rail- 
way track, had been possessed and improved by the said city, * * * 
and that thé défendant, without any lawful authority, without any pro- 
ceeding to condemn the right of way thereon, without the consent, and 
against the will, of the plaintiff, or any of his grantors, without compen- 
sation to any person for such use as aforesaid , occupied the same for its 
private gain." That suggests an attempt also to recover for damages in 
the original unlawful entry, and it may be that the plaintiff has endeav- 
ored to unité the two causes of action in the one complaint. 

The second count of the answer, which is challenged by demurrer, 
contains allégations which might properly be presented as against an ac- 
tion for original entry; thus, that the supposed railroad track alleged 
to hâve been constructed in said street was so constructed in or along 
said premises described in said complaint before plaintiff acquired title 
thereto, or any part thereof, and that défendant and its grantors now 
hâve, and had at the time of the construction of said supposed track, full 
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right aM authority to construct, lùainfain, and operate said supposed 
railroad tràck on said street, and that the original owhers were ail com- 
pensâted for such entry; alsô that the track was constructed under au- 
thority gîven by the city of Den ver. 

Nôw, 80 far as those allégations are supposed to présent any défense 
to a cause of action for the"unlawful use of the track, it seems to me they 
do not. They simply tend to show that the original entry and occupa- 
tion of the street were authorized, or, at least, that the plaintiff has po 
right tôrecover for them. Inàsmuch as the pétition seems to count in 
the lastclàuse also for an original entry, this would, to that part of the 
petîtioiii bè a défense. So I think the demurrer will hâve to be over- 
ruled. 



National Home for Dibabmd Volonteer Soldiers ». Butler. 

. iŒrevii Court, D. Masiaehusett». January 13, 1888.) 

JtIDOB— APtOnSTMENT— DiSABILITir TO HOLD CoURT— REV. St. U. S. S§ 591, 596. 

EoT. St. u. B. § 591, enacts that when any district judge is disabled from 
taoldingcourtthecircuitjudgeoftbc! circuit in which the district lies may ap- 
point the Judge of any other district in the same circuit to discharge the du- 
ties of the disabled judge, and that the "appointment shall be filed in the 
clerk's office, and entered on the minutes of the said. district court, " etc. An 
appointment under section 606 was flled in the office of the clerk of the cir- 
cuit court. Hdd, that it should hâve b'een filed in the office of the clerk of the 
district court, but that the appointment was complète before flling, and that 
the failure to flle as directed did not invalidate the appointment. 

At Tjaw. On motion in arrest of judgment. 

This action was brought by the National Home for Disabled Volun- 
teer Soldiers against Benjamin F. Butler. The défendant moved in ar- 
rest of judgment. 

George P. Sanger, for plaintiff. 

Benjamin F. Butler and E. M. Johnson, for defejndant. 

GoLT, J. Thie claim that the judge who presided at the trial was not 
duly appointed for that purpose is based upon sections 591 and 596 of 
the Kevised Statutes, which, so far as they relate to this question, are as 
foUows: . ,i 

"Sec. 591. Where any district judge is prevented, by any disabllity, from 
holding ànystHled or appointed term of his district court, or of tlie circuit 
court in his district in the absence of the other judges, and that fact is made , 
to appear by the çertificàte of the clérk, under the seal of the court, to the cir- 
cuit judge, or, in his absence, to the circuit justice of the circuit in which the 
district lies, saeh circuit judge or justice niay, if in his judgment the public ' 
iriterests so require, designate and appoint the judg&of any other district in 
the same cirpuit to hold said courts, and to discliargé ail the judicial duties of 
tbe judge sodis^bled, during such disabllity. Such appointment shall be filed 
in the clerk's office» and entered on the minutes of tlie said district court, and a 
eertified copy tliérèof, under the seal of the court, shall be transmitted by th* 
district derkto the judge so designated and appointed." 
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"Sec. 596. It shall be the dutj'of every circuit judge, whenever in his Judg- 
ment the public interest so requires, to désignate and appoint, in tlie manner 
and with the powers provided in section flve hundred and ninety-one, the dis- 
trict judge of any judieial district within his circuit to hold a district or cir- 
cuit court in the place or in aid of any other district judge within the same 
circuit. * * *" 

The facts are that in pursuance of section 596 the circuit judge desig- 
nated and appointed Judge Carpentek to hold the term of the circuit 
<îourt in aid of the district judge for this district by an instrument in 
writingjduly signed, which instrument was filed in tiie office of the clerk 
of the circuit court. The défendant claims that the instrument of ap- 
. pointment should hâve been filed in the office of the clerk of the district 
■court, and that the failure so to file it niakes the appointment invalid and 
of no effeçt, so that the judge had no authority to préside in the circuit 
«ourt. 

It may be assumed, in the first place, that the appointment must be 
made or evidenced by iwriting, since it is directed that the "appointment 
shall be filed in the clerk's office." The provision in section 591 clearly 
provides, I thihk, that the filing shall be in the qlerk's office of the dis- 
trict court. The words "of the said distriict court" limit the words "clerk's 
office" as well as the word "minutes." It thercfore remains to ascertain 
the meaning açid scope of the words"in the manner * * * prpyided 
in section five hundred and , jiinety-one;" or, in pther words, tp décide 
what things shaU be doije iii qrder to comply with the requirements of 
«ection 696. I^hile it would hardly be dou,bted that an, appointment 
under section 596 shpuld be in writing, still it seems to be évident that 
the language of the appointment should be différent. Under section 591 
ihe désignation may be to hold both courts, while under section 596 it 
^eems clear that the désignation should specify whether the judge ap- 
pointed was to hold the circuit or the district court, and whether he was 
to hold it in place pf the judge of the district or in aid of him.' There 
might bf! ^.n argument that the words "in the manner provided," etc., 
should be copstrued, as to the place of filing the paper, to meiin 'fin the 
inannex mufatU mur^andiSf^ so that not only the words of the appoint- 
ment, but also the place where it should be filed, shpuld vary a,cco,rdi^g 
to the circumstances and the çonvenience of the case, Doubtless, ag the 
plaintiflTs contend , there must be some variation to meet the circumstances 
of the case; and perhaps, as to the place of filing, I might safely act on 
a presumption that the intention of congress was to provide for filing the 
papers in what is obviously the most convenient place, were it not for 
'one provision in section 591. It will bé seen that a judge àppioînted 
under section 591 may sit in the circuit pojirt although his appointment 
is filed only with the clerk of the district court. Therè is therefore no 
reason to think that the intent of the législature. wiH be contjravened by 
^tich a practice under sectico 596. I am, theréforèj inclined to think, 
;^hough in niy view it is not iiecessary absolutely to décide, thàt the 
désignation ehbuld hâve been filçd in the office of the derk of thedistrict 
■court. But I am of opinion 'that the failure to file the paper irt the 
proper office doeg not iiiya^i^date, t% appointaient. , Thp prpyi^pix i^j, di- 
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rectory only. The language is that tlie "appoinlment" shall be filed, 
and this language alone, if there were no other considérations on either 
side, niight be held sufEcient to imply that the appointaient is complète 
before it is filed. But the substantial ground of my conclusion is that 
the filing of the paper is not of the essence of the act to be donc, but re- 
lates solely to the manner of procédure. The essence of the act is the 
détermination and décision on the part of the circuit judge — First, that 
the publicinterestrequires that a judge be designated; and, secondij/, that 
a particular judge is selected for that purpose. The act of putting this 
on paper and signing it, if signature be necessary, is perhaps the last 
and essential élément of that détermination. The filing of the notice 
seems to hâve ho ofiice except to notify the clerk and the judge that the 
détermination bas been Oiade. 

Against this view of the scope and intent of the stàtute nothing can be 
found in the words of thè statute itself. There is no prohibition against 
procédure otherwise than is directed. The provision that the circuit 
judgé mày"designate and appoint" is complète in itself, and the provis- 
ion as to filing the appointment isafterwards added in separate sentences. 
There is nothing in the words or in their collocation which obstructs the 
séparation of those provisions which appear to me non-essential and di- 
rectory from thôsè which are essential and mandatory . If it were held 
that the tiling in thé clerk's oflîce is essetitial it would seem that there 
could be no escàpe from tbe conclusion that the sëhding of a copy to the 
designated judge is also essential. Sùch à conclusion would, as it seems 
to me, be absurd. For eXample, tbëre migM be à case in which the 
circuit judgôhad made his deternaination and appointment, had reduced 
his appointment to writing, and dèlivered it to the judge therein ap- 
pointed, and thàt judge had hiihself dèlivered the paper to the clerk of 
the district court, and the clerk hàd filed and entered the same, and yet 
theauthority of the judge would be incomplète becàuse the clerk had not 
handed him in return a certified copy of the paper of appointment. 
This copy, it isobserved, could serve no purpoëe except to notify him 
of that which he already knew, sincé there is no provision that he shall 
préserve it by way of évidence of the facts. I canhot think it sàfe to fol- 
low an argument which leads to such conclusions.' 

The motion in arrest ofjudgmeht is overruledi 



MKSotJM Pac. Ry. Go. v. Texas &,P. Ry. Co., (Dehoney, Intervenor.)* 

(^Cireuii Court, É, P^Xouùiana,. January 2, 1888.) 

Repekéncb—Proof op Damages— ExcEptioot. ' 

The jnteryjEtnbr flléd a claim against défendant company for damages. The 
évidence w»* ii.Qt suflaciently certain as to the extent of the damage. Held 
that, as the'.'coinplaihant should hâve madé his case àhd the estent of his 
damage reSSônablycettàin byproof, his exceptions to the master's flndings 
agaiast his claim Should be overraled, and the master's report cohflrmed. 

iReportéd t)y ëhiiriës B. Btaffôrd, Ésq., ot the New Orléans hàr. 
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In Equity. On exceptions to master's report. 

A claim was filed by E. L. Dehoney against the receivers of the Texas 
& Pacific Railway Company for damages caused by the burning of his 
meadow by fire ignited by a locomotive of the railway in passing. The 
claim was for $2 an acre damage to the meadow, and" $40 for 4 acres of 
millet destroy éd. The master allowed the claimant the $40 damage to 
the millet, but nothing for gênerai damages. The claimant excepted to 
the master's report. 

Poster & If&cm, for claimant. 

W. W. Howe, for receivers. 

Paedee, J., (praUy.) The évidence in this case îs not sufficiently cer- 
tain as to the extent of damage by fire to the meadow which was bumed 
over. The meadow had been mown, and the grass was dried ont by the 
weather. A fire was likely to do no injury except by kindling the roots 
of the grass. The évidence shows that after the fire the grass did not 
come up in spots. How extensive the spots were, and whether the failure 
in such .spots was on account of the fire or the drouth, does not appear 
with any such certainty as to furnish the basis for the master or court to 
assess the damage. The complainant should hâve made his case and the 
€xtent of his damage reasonably certain by proof. 

The exceptions will be overruled and the master's report confirmed. 



Jn re MoY Chee Kee et aZ. 

(Circuit Court, If^, D. California. December 24. 1887.) 

1. COBTS— Ik HaBEas Coeptjs Pkoceeding— Rev. St. U. S. § 8S8. 

Ao application for a writ ot habea» corpus is a proceeding aui generîs, sind 
the provisibns of Rev. 8t. U. S. § 838, regulskting the îees of cletks of the cir- 
cuit and diâtiiet courts, do not govern in the taxation pf costs in such pro- 
ceedings. . 
S. Samb— Discrétion of Coubt. 

The court, in ItB discrétion, may flx a reasonable fee to be paid by the pe- 
titioner in habea» eorpua cases, which fées, when collected, are to be accounted 
for as in ordinary cases. 

On Writ of Habeas Corpus. Application to tax costs. 
Thos. D. Riordan and L. L Mowry, for petitioners. 
John T. Carey, U. S. Atty., for the United States. 
Before Sawyee, Circuit Judge, and Sabin, District Judge. 

Sawyer, J., (Sabin, J., concurring.) The petitioner is a subject of 
China, of the Mongolian race, who, on arriving at the port of San Francisco, 
an the steam-ship City of Sidney, from China, in September, 1887 , claimed 
a right to land under the treaty and laws of the United States. The col- 
lector having refused to permit hina to land, he sued out a, writ of habeaa 
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corpus in this court, and, after examination, was dischargéd bythe court. 
At the time of îssuiiig the writ, the attorney for the petitioner, upon th& 
request of the clerk, as usual in such cases, since January 1 , 1887 , depôsited 
with the clerk, the sum of $15, upon the understanding, on the part of 
the attorney and the clerk, that the fées properly chai^eable at the con- 
clusion of the proceeding, would be paid out of the deposit, and any sur- 
plus remaining returned to the attorney. It was understood by both clerk 
and counsel that this sum was a deposit only, for the purpose indicated. 
The question as to what amount of fées is properly taxable, has never been 
determined by the courts, and différent opinions are entertained on the 
point by the clerks of the circuit and district courts; and even the attor- 
neys themselves are not fuUy satisfied on this point. It was their business 
and dùty to présent the question for adjudication; but it was, perhaps, 
froiin press of business, omitted to be done; consequently, the question a& 
to how much should be taxed in thèse cases has never before been brought 
tb the attention of the court. The Counselfor the petitioner now asks 
that thé costs be taxed by tbe court, and limited to eleven dollars, and 
that the remaining four dollars be retiirned to him as belonging to hia 
client. The clerk is ready and willing to return that amount, if $11 
is the sum properly taxable, and he can return it without being held re- 
sponsible for the whole $15 to the government. The parties now pré- 
sent this case and many similar cases, and requestthe court to make a 
proper taxation of the costs, and such order in the case as the rights of 
the parties require. ' 

The clerks of the two courts, district and circuit, hâve heretofore sup- 
posed that the proper amount to be taxed dépends upon the question 
whether the fées should be taxed under oné or the other of two clauses of 
section 828 of the Revised Statutes, the first clause of which provides fées 
"for making*dockets, and indexes taxingcoSts on the trial or argument of 
a cause where isgue is joined and testimony given, three dollars ; " — in this cir- 
cuit, six dollars;. The second clause for doing the saène things, in a cause 
'' where judgment or decree is made or rendered wHhowt issue, one dollar; " — 
in this circuit, two dollars, which makes a différence of four dollars in the 
costs properly taxable in each case. The clerk of the district court thinks 
and acts upon the idea, that the first clauseis applicable,, while the clerk 
of&e circuit court thinks thére is no issue within the meaning of the 
statute, and the smaller sum only should be taxed, Under the second 
clause; but for his own protection he reçoives a deposit of $15 to cover 
ail costs that may be found taxable, till an authoritative ruling is had 
upon the point. After acàrèful considération of the question, we think 
that the case does not come uirider either clause; and, further, that Section 
828 of the Revised StatuteS âoes notapply towrits of kabeas corpus ataH. 
Jt appUes only to the ordinary litigation in the courts in common law, 
e^mîy'and admiralty cases, aùd other ordinary litigation where thereare 
règ'ûïarly two parties litigating some right between them, and Where the 
preVailing party recovers his costs of his opponent,— «ases wherein there 
is a plaintiff and a défendant in the ordinary sensé of thèse terms. 

If the petitioner is a plaintiff, ànd the party making the return is a 
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défendant, in the ordinâry sensë of thèse ternis, and thé section is appli- 
cable, tben the petitioner, when he is discharged, should recover hia 
costs against the party detaining him, and, when remanded, thè party 
to whose custody he is remanded should recover his costs against the pe- 
titioner. Section 983 , Rev. St. But nothing of this kind bas ever been 
done in any haheas corpus cases of any kind in this or any court, so far as 
we are aware. Some time ago, in one of the haheas corpus cases arising 
under the laundry ordinance, where a party held in custody by the sher- 
iff was discharged, his counsel demanded a judgment for costs against 
the sheriff, Upon examination, the court became satisfied that it was 
not the practice for the party succeeding to recover costs from hisoppo- 
neut, if opponent he can be called. The court was assured that in the 
state courts no costs are recovered in such cases. 

This class of cases, with respect to fées, is likenaturalization cases, m 
generis, in whieh the United States suprême court, in a case elaborately 
considered, recently unanimously decided that the clerk's fee-bill, pro- 
vided for in section 828, had no application, — that this, and other cog- 
nate provisions of the statutes, only apply to "ordinâry suits between party 
and party prosecuted in court." It was held that there was no provision 
prescribing or forbidding fées in naturalization caseS, and that the amount 
was left to be fixed at some reasonable sum in the discrétion of the court. 
U. S. v. Hm, 120 U. s. 169, 7 Sup. Ct. Rep. 510. 

In our judgment, this case, in regard to the extraordinay writ of haheas 
corpus, which under ordinâry circumstances is seldom invoked, stands upon 
precisely the same footing. Like naturalization cases, haheas corpus cases 
are spécial cases, and, nowhere mentioned in the fee-bill. There is no pro- 
vision authorizing or forbidding the taking of fées in thèse cases. There 
is in fact no légal necessity for thèse cases to come into court at aU. The 
judge can issue the writ, and hear and dispose of the case at chambers, 
doing the derical work himself without the intervention of thè clerk at 
ail; in which case there would be no fées. This cannot be done in nat- 
uralization cases. But, from considérations of convenience, and for the 
purpose of keeping a record, and the avoidance of so much clérical work 
on ihe part of the judge, this course is seldom pursued in haheas corpus 
cases. Indeed, in this class of cases, it would impose so much non-judi- 
cial labor on the judge as to rend er it impracticable. As the clerk's time, 
services, and stationery are required in issuing writs, filing retums, swear- 
ing witnesses, entering orders and judgments, and making a roU and rec- 
ord, it is but proper that he should be paid by the party requiring those 
services. There undoubtedly may be cases on haheas corpus where, un- 
der peculiar circumstances, it would be proper, and even necessary, for 
the court to require the performance of this service without compensa- 
tion. The writ is a writ of right, and parties without means and with- 
out fault, may ônd themselves in a position to render it necessary for 
them to invoke the aid of the writ without charge. But this is not of that 
■-. class. During this year thèse cases require more than half thelabor, and 
entail more than one-half the expense, on the clerk's offices. The writ 
is used to enforce a civil right under the treaty and the laws. The parties 
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interested knowîngly and voluntarily take the risk when they come hère, 
and they should certainly pay the necessary costs in thèse cases. As 
there is no statute providing what the fées should be, under the ruling 
of the suprême court in the case cited, it is compétent under the same 
ruling for the court to fix it at some reasonable sum, which may be in 
items, or a fixed sum for each case. We know of no better or safer way , 
than to adopt, by analogy, about the fées for precisely similar service as 
provided in section 828 of the Revised Statu tes. As it is not qui te clear 
which of the twb clauses quoted at the commencement of this opinion 
■would govern, were the provisions of that section applicable, and as there 
is usually but little time occupied in taking testimony in each case, we 
will adopt, substantially, the one providing for the smallest amount. 

Adopting, by analogy, the rates established, the taxable fées will not 
vary much from $11. Some may be a little less, and some a little more, 
but not much either way. And to save the time and trouble of spécial 
taxation by items, and the labor of so much book-keeping by items, we 
will tax the fées in each case brought to a hearing and décision thereon 
at $1 1 . In adopting eleven instead of fifteen dollars as the taxable costs, 
we do not désire to be regarded as in any respect criticizing the action of 
the clerk of the district court in coUecting fifteen dollars. There was 
good ground for doubt upon the construction of the statute, and it was 
perfectly proper for him, in the absence of any authoritative construction, 
to be on the safe side, and even if $15 should be adopted by the district 
court, instead of $11, we do not think there would be any reasonable 

• ground for complaint. If we are wrong in the views expressed, that the 
section of the statute referred to, (section 828,) is inapplicable to this class 
of cases, still we think the costs should be taxed under the last clause, 
which would lead to substantially the same resuit. The proceedings are 

. spécial and peculiar, and so différent from those in ordinary litigation, 
that ail the provisions cannot be literaUy applied. Like proceedings in 
naturalization cases, they aie sm generis, to which the provisions of sec- 

' tion 828 do not apply. We c'an only apply them by analogy; and we 
think the last clause cited more nearly analogous than the first. As 
those fées are for officiai service, they are part of the officiai income of 
the clerk, as clerk, and, like other fées, are to be accounted for as has 
beenalways heretofore done to the government. With the surplus de- 
posited by the consent of parties, and held till the proper amount of fées 
to be coUected should be authoritativély determined, the government has 
no concern. 

. It is ordered that the fées in this case be taxed at $11, and that in ail 
other cases arising in the year 1887, brought to a final hearing and a dé- 
cision thereon, in which the fées bave not yet been finally adjusted with 
theattomeys, and ail such cases hereafter arising, the fées be taxed at 
$11 , and that the derk, in his returns to the government, in ail such cases, 
accotint for $11 per case, and that the remainder of the deposits in the 
hands of the clerk, after paying the sum taxed as costs, be returned to 
the attorneys for the respective petitioners and owners. 
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TJnited States v. Douglass. 

{District Gawrt. E, D. South GaroUna. January, 1888.) 

Post-Office— PosTMASTBKS — Use of Stamps bt. 

On the trial of an indictment against a postmaster for the illégal use of 
postage stamps, held, under 1 Supp. Rev. St. TJ. S. c. 259, p. 359, relating to 
the postal service, that it is unlawful for a postmaster to make any disposi- 
tion of stamps intrusted to him, except the sale of them at their face vaine for 
cash to thlrd persons. 

Two Indictments against défendant, Edgar I. Douglass, postmaster, for 
illégal use of postage stamps. 

L. F. Yoiimans, Dist. Atty., for the Government. 
E. W. Morse, for défendant. 

SiMONTON, J., {charging jury.) You are trying two distinct cases 
against the défendant, who was postmaster at Statesburg, in this state. 
One of thèse — the indictment — charges him with using in the purchase of 
merchandise, and in the payment of debts, postage stamps which had been 
intrusted to him as postmaster. The other — the information — charges 
him with including in four quarterly retums to the post-office depart- 
nient the stamps so used by him, reporting them as canceled stamps, 
with the fraudulent intent of increasing his compensation as postmaster. 
The cases are brought under chapter 259, Act Gong, seventeenth June 
1878, (1 Supp. Rev. St. U. S. 359.) The défendant, testifying on his 
own behalf, admitted that he had used stamps on several occasions in 
paying for merchandise, and remitting money, for the purpose of mak- 
ing change, He says that he did this not dreaming that it was wrong, 
and that in every instance he had put the money value of the stamps so 
used in the till of the post^oËfice, in fact thus purchasing the stamps 
from himself. The act of congress forbids any disposition by a postmas- 
ter of stamps intrusted to him except the sale of them at their face value 
for cash to third persons. Hecannot use them in the purchase of goods 
or in payment of debts; nor can he purchase them from himself for any 
such purpose. By his own admission, therefore, he bas violated the law, 
and if you believe him you must find him guilty on the indictment. 



GOTTSBERGEB V. AlDINE BoOK PdB. Co. 

Same V. Estes et oL. 
(Oireuit Cowrt, J). Massachusetts. December 19, 1887.) 

Copyright — Abandonmbnt — Publication. 

Evidence showing that çlaintifl had sent a number of copies of a work to 
booksellers and private individuals, for examination, before acquiring a copy- 
right, ?nd had in one instance accepted the purchase money, constitutes a 
public&don within Rev. 8t. U. 8. § 4956, which provides that no person shall 
be entitled to a copyright unless he shall, within ten days from the publica- 
tion thereof, deliver two printed copies of the book to the librarian of con- 

"' ..gresB.' ■■ ■■■ 
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In Equity. On bill for injunction. 

Eills by William S. Gottsberger to restrain the Aldine Book Publish- 
îng Company and Dana Estes et al. from printing and publishing a work 
upon which complainaht alleged to hâve a copyright. 

T. W. Olarke, for complainant. 

S. J.EMer, toi défendants. 

CoLT, J. The plaintifif, in both thèse cases, seeks to restrain the de- 
fendants from printing and selling a work entitled "The Ebers Gallery." 
He daims that he has a copyright upon the work, havitig deposited the 
title of the book in the office of the librarian of congress, at Washington, 
September 19, 1885, and two copies of the best édition on November 28, 
1886. The main défense to the validity of the copyright is that there 
was a publication of the work, by sales thereof to several parties, prior to 
NoveinberlS, 1885, and that, therefore, the plaintiff was not entitled to 
any copyright under section 4956 of the Revised Statutes. A sale of the 
printed work consti tûtes a publication within the meaning of the stat- 
ute, and it folio ws that if the défendants hâve proved such sale before 
November 18, 1885, the copyright must fail. The plaintiff admits, and 
his books show, that 23 copies of the work were sent to différent parties 
prior to November 18, 1885; in somecases, tobooksellers; inothercases, 
to private individuals. His position is that the books were sent for ex- 
aminatioù' only, as shown by the letter or ciroular which accompanied 
the shipinënts. ' 

At the hearing on the motion for apreliminary injunction, I expressed 
a grave doubt whether the facts disclosed a sale of the work by the plain- 
tiff to Estes & Lauriat, publishers and booksellers, in Boston, prior to 
November 18, 1885. But, on a more careful considération, I am satis- 
fied that a sale did take place prior to that date. The circumstances 
were thèse: Gn November 4th the plaintiff shipped to Ihefirm two cop- 
ies ôf Ebers' Gallery, sending them an invoice of the same, and stating 
in a letter of the same date that the copi«s were sent for their examina- 
tion, and for the purpose or placing an order for 12 copies with the plain- 
tiff without delay. On November 6th, Estes & Lauriat replied that 
upon examination they did not care to place an order for the work, but 
that they would accept the two copies sent on sale. In reply to this, 
the plaintiff the next day wrote directing Estes & Lauriat to return the 
two copies at once, and saying that he could not send them any copies 
on sale. In answer to this Estes & Lauriat wrote, under date of Novem- 
ber 9th, as follows: 

"In reply to youra of the 7th would say we hâve returned to you the copy 
of Ebers' Gallery In full morocco, by express, carefuUy packed, and hâve kept 
thecopy in half ïurkey morocco." , 

< To this letter the plaintiff made no reply. He âllowed Estes & Lau- 
riat to keep the book, and on December 15th following drew a draft 
upon them for the amount due for this book, and other books. The 
conduct of the plaintiff shows that he treated it as a sale of the book to 
Estes & Lauriat, after the receipt of their last letter. He in no way re- 
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pudiatèd the transaction, by letter or otherwise, but proceeded, after a 
proper time, to coUect the price of the work. Estes & Lauriat examined 
the book, and fiïially told Gottsberger they would take one copy, which 
he let thém hâve, and whîch they subsequently paid for. Under thèse 
circumstânces, I think it must be held that the sale to Estes & Lauriat 
was consummated on the receipt by the plaintiff of the letter of Novem- 
ber 9th, and on bis acquiéscence in the same and bis failure to repudi- 
ate it. In other cases, where books were sent, some nice questions pré- 
sent theœselves as to the actual dateof sale. In the case of H. H. Shep- 
ard, Kansas City, Missouri, the book was shipped Ootober 27th, and th© 
remittance was sent from Kansas City, November 18th, and received No- 
vember 23d. Of the 23 copies sentout before November ISth, it would 
seem that the plaintiff treated them as sold whenever the party to whom 
they were sent consented to purchase. 

The fact that the date of publication was advertised, in several papers, 
as December 1, 1S85, is immaterial. The question is, when did an act- 
ual publication take place? The copyright law of the United States can- 
not be controlled by the pubUsher advertising not to publish the work 
before a certain date. 

Ebers' Gallery is a collection of photographs iliustrating the novels of 
George Ebers, and it contains extracts from the novels opposite the pho- 
tographs. The plaintiff seeks to restrain the défendants from printing 
extraits from two of thèse novels, An Egyptian Princess, and The Em- 
peror, on the groùad that he owns the copyright in them. The évidence 
before me fails to prove a copyright of thèse books. 

The billa should be dismissed, with costs, and it is so ordered. 



The Pulaski. 

(Distrutt Oourt, B. D, Miehigan. January 9, 1888.) 

Amuhaltt— TFnKiBDicTiON— Mabitimb Contbacts— Stobaoe of Obain nr VE8- 

SBI.. 

A vâssel, at the close of navigatioii upon the lakes, received on boàrd a 
cargo bfwheat, under an agreement to hold the same in storage during the 
winter, and, if not discharged by the shippers upon the openlng of naviga- 
tion in the spring, to transport the same wherever ordered, for two and a 
quarter cents per bushel storage, and the current rates of freight foi' trans- 
portation. Seld, that the contract was not maritime, and the court of admi- 
ralty had no jurisdiction of a suit brought for damages received during the 
winter by improper storage. 
(BylMvs bg me Oourt.) 

In Admiralty. On exceptions to libel. 

The libel àverred that on December 7, 1886, libelant shipped on 
board the Pulaski, at the port of Détroit, about 24,000 bushels of wheat, 
to be held and stored on board said schooner until the opening of navi- 
gation in the following spring, unless sooner discharged by the shippers; 
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and, if not'discharged, to transport the wheat to Buffalo, or other port, 
for the consideratiqn of two and a quarter cents per bushel for proper 
storage during the winter, and the going freight for tiansportation to 
Buffalo, or ôther port, after the opening of navigation. ïhe libel fur- 
ther averred that, by reason of the hatehes not being properly covered 
and protected, moisture gathered in the wheat, causing the same to be- 
come heated, and damaged to the amount of about$700. Claiinant de- 
murred, upon thç ground that the cause of action was not within the 
jurisdiction of the court, and that there was no lien upon theschooner 
for such breach of contract. 

F. H. Gomfidd, for libelant. 

H. H. Swan, for claimant. 

Brown, J. I am informed that contracts of this description havebe- 
come quite common upon the lakes, the shipper thereby finding a con- 
venient and cheap storage of his wheat upon the vessel, and the latter a 
profitable employment during the idle season. If the storage were a 
mère incident to the transporta tion, as, for instance, if tJie wheat were 
taken on board with the understanding that the vessel should saH as soon 
as a tug or consort should be procured, or as soon as the içe should leave 
the harborj I should bave no doubt that the vessel would be liable for 
any damage received by the cargo by reason of improper storage while 
awaiting departure. In such case, thestorage being a mère incident of 
the transportation, the whole contract would be adjudged to be mari- 
time, and a suit would lie in the admiralty for. any damage occasioned 
after the! cargo was received on board. But, in this case, the contract 
is primarily for storage, and the transportation is a mère contingency, 
possible or probable, in the future. The wheat is received subject tothe 
order of the shipper, who may demand a redelivery the next day; and, 
even if it were défini tely understood that the wheat was to be transportée 
upon the opening of navigation to a distant port, the fact that a separate 
price was charged for the storage during the winter would tend to show 
that, in fact, there were two separate contracts, one only of which was 
maritime. The fact that the warehouse is a ship, or is water-borne, is 
of no importiance, since floating warehouses are not uncommon upon the 
western rivers, and by no means unknown upon the seaboard. To be 
the subject of an admiralty lien for a breach of contract, the vessel must 
be, at the time, engaged in commerce and navigation, or in préparation 
thérefor, (ï%e Hendrick Hudson, 3 Ben. 419,) and the, service must be 
maritime in its nature, (A Raft of Cyprès Logs, 1 Flip. 543; Gumey v. 
Orochea, Abb. Adm. 490; The John T. Mbore, 3 Woods, 68.) This case is 
really of the same nature as a claim for winter whàrfage, passed upon 
in this court, and affirmed by the circuit court, in 2%e Murphy Tugs, 
28 Fed. Rep. 429. 

The exceptions must be sustained, and the libel dismissed. 
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Sx. Louis, V. & T. H. R. Co. v. Teeee Haute & I. R. Co. 

{(Hreuit CouH, 8. £>. Illinois. 1887.) 

Removai. OF Cattbes— Citizenship— Act of March 8, 1887. 

Act of congress, March 8, 1887, after providing for the jurisdiction of féd- 
éral courts, reads: "No civil suit shall be brought before either of said courts 
against any person, by any original proceas of [or] proceeding, in any other 
district than tbat whereof he is an inhabitant; but, where the jurisdiçUpn is 
founded only on the fact that the action is between Èitizens of dînèrent 
States, suits shall be broiight oûly in the district of the résidence of either th« 
plaintifiE or défendant." Held that, when the jurisdiction dépends upon 
grouods other than the citizenship of the parties, the défendant must be sued 
m the district of his domicile, but, when the jurisdiction dépends uijôn citi- 
zenship, the suit may be brought in the district in which either plaintiff or 
défendant résides. 

On Demurrer. 

St. Louis, Vandalia & Terre Haute Railroad Company, complainant, 
sued the Terre Haute & Indianapolis Railroad Company, défendant, to 
set aside a lease. 

Triimbull, Bobbins & TrumbvM and McDonald & Bvâer, for complainant. - 

George Hoaély, W. M. Ramsey, Greene de Humphrey, and John G. WiU- 
iams, for défendant. 

Before Geesham and Allen, JJ. i 

Geesham, J., (Allen, J., amcumnig.) The complainant, an Illi- 
nois corporation, brings this suit against the défendant, an Indianacor- 
poration, in the circuit court of the United States for the Southern dis-; 
trict of Illinois, to set aside a lease executed by the complainant to the 
défendant of the former's line of railroad from East St. Louis to theln- 
diana state line, on the ground that the lease was unanthorized and void. ; 
The Mil prays that the lease be annulled; that the possession of the 
property be restored to the complainant, and its title to the same quieted; 
and for other relief. The défendant entered its appearance, and demurred 
to the bill for want of equity. 

Since the argument of the demurrer, we hâve read the p.pinion of the 
court in Cov/nty of Yuba v. Mining C6.;'S2 Fed. Rep. 183. That was a 
suit brought by a county of the state of California, in one of the courts 
of that state, against two Nevada corporations. The suit was removed 
from the state court to the circuit court of the United States, on the ap-, 
plicatioii of one of the défendants; and the latter court held that thé ré- 
moval was unauthorized, on the ground that under section 1 of the act 
of March 3, 1887, the suit could not hâve been originally brought in 
that court; and that under sectioi) 2 of the same act the right of rempval 
was limited to suits that might be so brought. If this is a correct in- 
terprétation of the first and second sections, it follows that the bill shpuld 
be dismissed for want of jurisdiction; the défendant being an Indiana 
corporation, and sued ont of the district of its domicile. Section 1 of 
the act, after defining the jurisdiction of the fédéral courts, reads: 
v.33F.no.7— 25 
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"And no civil suit shall be brought before either of said courts against any 
person by 'any original process of proceedîhg [evidently meaning, ' or proceed- 
ing'] in any other district than that whereof he is an inhabitant; but, where 
the jurisdiction isfoun&ed oniy ontJte/aotthat the action is between citizenê 
of différent atatea,suU shall be brought only in the district of the résidence 
of either the plaintiff or the d^endant." 

The larigbage qiioted, but oot underscored, would, if Standing alone, 
lirait the jurisdiction of the fédéral courts to suits brought against de- 
fendants in thçi districts ofthéir domicile; but effect shoùld be given to 
the undersobrçd language, îf it is capable of construction, ând we tbink it 
is. While it must be admitted that the language of the aot is awkward 
and udceïtiiiiij-^inexcusably, so,--we think the nieahing of the two 
quoted clauses is tbis: Wheo the jurisdiction dépends upon the exist- 
ence of a fédéral question, or upon grounds other than the citizenship of 
the parties, the défendant must be sued in the district of bis domicile; 
but, when the jurisdiction dépends upon the citizenship of the parties, 
the suit may be brought in thé -district in which eilhér the plaintiff or 
ttie défendant reaides. This construction isi consistent with éectîon 2, 
■which provides that défendants who are sued out of the district in which 
they resid«vniay' remove the suit from the state ccHirt to the fédéral 
court, When,' tinderpection 1, it might hâve been briginally brought in 
that court. If a défendant cannot be sued elsewhere than in the district 
of bis domicile, and the right of removal is denied bothto résident piain- 
tiffs and défendants, as it certainly is, then no suit can be removed at 
allU It may bé that the jurisdiction in this case oould be siistained under 
section 8of theact of 1876) which is expressly continued in force by sec- 
tion 5 oftiis «et of 1887; il,: : 

We hâve tlaought it our dutyto thus briefly state our reasons for giv- 
ing a cbnstroetiMi.tb the act of 1887 not in harmony with the opinion 
otihe learoéd judges in GonaUy of Yvba v. Mining Oo. 



PiTKiN CounTY MïN. C!o. V. Mabkkli et ol. 
(Qireuit Court, D. Colorado. December 16, 1887.) 

Rbuovai< OF; Causes— Distbiot m wmcH Suit hat be Bkought— Aot of 

- MARck'8-,'188')'; ^ ■ ■ 

Aot lof congress of March 8, 1887^ § 1, provides that no civil suit shall be 
brought in the United States courts against any person "in any other district 
than that whereof he is an inhabitan't; but where the jurisdiction is founded 
onlV'ôa thë f act that the 'action is betweën citizéns of différent states^ suit 
, ;shaU be bisought only In the district of the résidence of either the plaintiff or 
defen<)ai^t..!'; Section 3 adopta this limitation as deflningthe cases which may 
be remciVed. Plaintiff, a résident Corporation of Colorado, sued défendants, 
one of whotil was à citizen Of MiuneSota and one of Wisconsin, in a Colorado 
court, and. défendants removed the case to the United States court for the 
district pf Colorado. Beld, that it was properly removed, as coming under 
the pi-bvisionii df the second clause of section 1 of the above act. 
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Motion to Reinarldto State Court; 

The Pitkin Cotirity Mining Company, plaîntifî, à' Goloî-ado corpora- 
tion, stiéd Clinton Markell, a' citizen ôf Minnesota', and Foster, a citizen 
of Wisconsiti, in a iStaté court of'CoJorado, Defénda,nts renjoved the 
case to thè United States circuit court, and plaîniiff ipoved to remand 

Paifersott dfc !Z%oma«, for compiainant. 

Ward <k Reuter, for défendant. 

Hallett, J. Thèse suits were brought in the coijrts of the state, and 
thence removed by défendants into this court under the act of March 3, 
1887. 24 St. at Large, 552. In the pétitions for removal, défendante 
allège that plaintiflF is a Colorado corporation, and that défendant Mar- 
kell îs a citizen of Minnesota, and défendant Foster is a citizen of Wis- 
consin, and that they were such citizens at the commencement of the 
suits. Therefore the question presented is whether a suit by a citizen 
of this state against citizens of other states in a court of this state may be 
removed into this court under the act of 1887, on pétition of the défend- 
ants. 

In support of the motions to remand, it is contehded that the first 
section of the act of 1887 limits the jurisdiction of circuit courts to cases 
where the défendants, or some of them, are inhabitants of the district 
in which the court has jurisdiction, and this limitation is adopted by the 
second section, as defiuing the cases which may be removed. The par- 
agraph of section 1 relating to this matter reads as foUows: 

"But no person sball be arrested in one district for trial in another in any 
civil action before a circuit or district court; ctnd no civil suit shall be brought 
before eitber of said courts against any person by any original proce.s8 or pro- 
ceeding in any other district than tbat whereof be is an inhabitant; but where 
the jurisdiction is founded only on tbe fact that the action is between citizens 
of différent states, suit shall be brought only in the district of the résidence 
of either tbe plaintifl or the défendant." 

Standing alone, that part of this clause which déclares that "No civil 
suit shall be brought before either of said courts against any person by 
any original process or proceeding in any other district than that whereof 
he is an inhabitant," would afFord strong support to the plaintifis' posi- 
tion. Bût it does not stand alone; it is modified by the words foUowing 
it, "where the jurisdiction is founded only on the fact that the action i? 
between citizens of différent states, suit shaU be brought only in the dis- 
trict of the résidence of either the plaintifl" or the défendant." And, so 
naodified, the law is that a suit may be brought in the district where the 
plaintifl" résides whenever the défendant can be found therein, even when 
the défendant is not an inhabitant ôf such district. That this is the 
proper construction of the act is clearly shown by thë debate in the son- 
ate on March 8, 1887, which will be found in volume 18 of the Congres- 
sional Record, p. 2724, as follows: 

Mr. Mitchdl, of Oregon. I should like to know from the judiciary com- 
mittee, or the senator having the bill in charge, if it does not change the law 
where a suit is brought by a citizen of one state against a citizen of another 
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state, when the fédéral jurlsdiction arises solelyout of that fact, so that a suit 
may be brqught in either the district wherethe plaintiff résides or tiie défend- 
ant résides? Is there not a radical, change in the law in that respect? 

. Mr. Wiîson, of lowa. No ; ï do not think there is a radical change. 

Mr: ilitohell, of Oregon. Does not the first section, if it should become a 
law, ènable a person residing in Kew York, for instance, to sue a person re- 
siding in the state of Oregon, for instance, by bringing a suit in the state of 
New York? 

Mr. Edmunds. No; quite the reverse. He could only sue in Oregon, 

Mr. Mitchéll, of Oregon. I do not understand it that way. What does 
this niean? "But no person shall be arrested in one district for trial in an- 
other, in any civil action before a circuit or district court; and no civil suit 
shall be brought before either of said courts agàinst any person by any orig- 
inal process or proceeding in any other district than that whereof he is an in- 
habitant,*' , What I wish to call attention to is what follows: "But where the 
jurlsdiction is founded only on the fact that the action is between citizens of 
différent States, suit shall be bronght only in the district of the résidence of 
either theplaintifl or défendant." What does that mean if it does not èna- 
ble a person residing in the state of New York to sue a citizen of the state of 
Oregon in the district of New York, when the jurisdiction arises solely be- 
cause of the fact that the suit is between citizens of différent states? 

Mr. Wilspn, of lowa. I do not think that is a change of the section of the 
law that this bill proposes to mbdify. 

Mr. Miiohell, of Oregon. Doès the senator mean to say that that is the law 
now ? ^ 

Mr. WUson, of lowa. That is the law now. 

Mr. Mitoheïl, of Oregon. The act which the pending bill proposes to amend, 
the act of March 8, 1875, in the first section, speaking of jurisdiction, pro- 
vides as follows: "But no person shall be arrested in one district for trial in 
ahotheif in aùy ciyil action before a circuit court or district court; and no civil 
suit shaU'be brought before either of said courts [that is, before the circuit or 
the district court] against any person by any original process or proceeding 
in any dther district than that whereof he is an inhabitant, or in which he 
shall befoundat the time of serVing such process or commencing such pro- 
ceedings." ' 'That belng the existing law, as I understand it, when a person 
wishes to sue an inhabitant of the state of California, he must go into that 
,state, and bringljis suit there, unless he happens to flnd the person he wishes 
to sue in soide other district, and then he may sue there. Now, it is pro- 
posed to changé that, as I understand. 

Mr. Hoar. In the flrst place, theeScisting law allows a suit to be brought 
in the United" iStateS' court between citizens of différent states for amounts 
exceedîng $500.. That is put up to $2,000. In the next place, it allows a 
plaintiff to sue a, défendant, a citizen of another state, wherever he catches 
him ail ovér the tlnited States. That is the existing law; but the proposed 
"change in the law is that he cân only sue him. they being citizens of différent 
States, either ih thé defendant's state, or, if the défendant happens to be in 
the district of the plaintiff 's home, then in the plaintifl's district. So, Instead 
of thesixty or seventy districts which, by the existing law, the plaintiff can 
sue him in, there are only two left. Suppose the défendant goes to the plain- 
tifÉ's home, and is found there.^a man doing business there: the plaintiff can 
sue him in the state court, and the défendant can take him to the United States 
court. It Is cèrtaitaïy reasonàble that the plaintiff should be permitted, in the 
flrst instance, to take him into the United States court. 

Mr. Mitchéll, of Oregon. My frlend then understands this section to mean 
that if the plaintiff,. for instance, lives in the state of New York, and the de- 
fendant lives in thé state of CaliJEornia, then the plaintiff may either go to Cal- 
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ifornia and sue there, or, if he happens to find him in the state of New York, 
he may sue him there; but he cannot sue him anywhere else. 

Mr. Hoar. That ia it exactly; and in the state of New Yorlî, without this 
proposed statute, he can take him into the New York state courts, and the 
défendant then can remove the cause to the United States court. 

Mr. Mitohell, of Oregon. I hâve no objection if that is the construction; 
but it seems' to me that this latter part of the clause enables a plaintif! to 
bring suit in the district where the défendant does not réside, and where he 
is ne ver found. 

Mr. Hoar. In ail the districts where both parties réside in the same state, 
the state court is presumed to hâve jurisdiction between the parties. 

Mr. Mitohell, ot Oregon. Then the senator holds that, where the United 
States jurisdiction attaches only on the fact that the action is between citi- 
zens of différent states, the suit shall be brought only in the district of the 
résidence of either the plaintifl or défendant, qualifled by what is herein pro- 
vided. 

Mr. Wilson, of lowa. Undoubtedly. 

Mr. Mitchell, of Oregon. If that is the construction, I think it is a strained 
construction. 

Mr. Wilson, of lowa. Instead of widening the présent provision in regard 
to the bringing of suits out of the district of the résidence of either party, it 
contracts it, and requires ail suits to be brought either in the district of the 
plaintiff's or of the defendant's résidence where he may go. 

Mr. JEdmunds. Just what the law of nearly every state is. 

The construction for which the plaintiff contends gives effect to that 
part of the section only which déclares that suit shall not be brought in 
anj' other district than that whereof the défendant is an inhabitant, and 
excludes the words next following. There is no warrant or authority in 
any recognized rule of construction for thus accepting one part of an act 
of congress, and rejecting another part. The circuit court of California, 
referring to the last clause above quoted, says ifis prohibitory iu form. 
It does not enlarge the jurisdiction, or confer jurisdiction in a case otheT- 
wise expressly prohibited." County of Yuba v. Mining Co., 32 Fed. Rep. 
183. As to the form, it may be conceded that it is prohibitory; aud so 
is the next preceding clause on which that court relies to the exclusion 
of the other. But it is not a question of form. A thing forbidden ex- 
cept in a specified time and manner, is allowed according to that time 
and manner. When it is^said, "where the jurisdiction is founded on the 
-fact that the action is between citizens of différent states, suit shall be 
brought only in the district of the résidence of either the plaintifF or the 
défendant," the meaning is that, in such cases, suit may be brought in 
the district of the plaintiif or of the défendant. It may be that the last 
clause embraces the first, and that the first might hâve been omitted 
without changing the sensé. But this is no reason for accepting the first 
to the exclusion of the last. The suggestion in the California case about 
enlarging the jurisdiction is not easily understood. Having provided in 
the first clause of section 1 that circuit courts should hâve jurisdiction 
of controversies between citizens of différent states, it was necessary fur- 
ther on to dèsignate the courts which should hâve cognizance of such 
cases with référence to the résidence of the parties. This was ail that 
wàs attempted in the clauses under considération, and therein and 
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thrpughout the act the purpose was to restrict rather than to enlarge the 
jurisdiction as it existed underthe prior act of 1875. 

Other provisions of the act of 1887 strongly enforce thi& construction 
of section 1. By section 8 of the act of 1875 (18 St. 472) it was pro- 
vided "that where, in any suit, cpmnienced in aliy circuit court of the 
United States, to enforce any légal or équitable lien upon, or claim to, 
or to reraove any incumbrance or lien or cloud upon, the title to real or 
Personal property, within the district where suit is brought, one or more 
of the défendants therein shall not be an inhabitant of, or found within, 
the said district, or shall not Voluntarily appear thereto, it shall be law- 
fùl for the court to make an order directing such absent défendant or de- 
fendants to appear," and so on, providing for service for a défendant in 
another state, or by publication as, may be practicabie. Section 5 of the 
act of 1887 (24 St. 555) déclares "that nothing in this act shall be held, 
deemed, or construed to repeal or affect any jurisdiction or right men- 
tioned * * * in section 8 Of the act of congress of which this act is 
an amendment." This provision was not in the bill when it passed the 
house of représentatives, but was afterwards inserted by the senate. 18 
Gong, Rec. 647. 

If, as claimed by the plaintifiF, a circuit court has no jurisdiction 
of a non-resident défendant, why should so much care be takén to pro- 
vide for service on such défendants in another state? It is true that this 
section refers only to a spécial class of cases in which the title to real or 
Personal property is involved; but they are as much within the gênerai 
language of section 1 of the act of 1887 as are any other cases; and the 
argument that no suit can be brought in a circuit court against a non- 
resident défendant is in the very teeth of this section. So, also, the 
second clause of section 2, of the act of 1887, under which thèse causes 
were removed, is expressly limited to non-resident défendants. In 
volume 24 of the statutes, that clause is made a part of the first clause 
of the same section, and there may be some confusion from reading the 
two clauses as one; There should be a period after the word "district" 
in the eighth line from the top. In the report of the proceedings of the 
senate on the bill (18 Gong. Rec. 272) it is correctly punctuated. That 
clause reads as foUows: » 

"Any other suit of a civil nature, at law or in equity, of which the circuit 
courts of the United States are given jurisdiction by tiie preceding section, 
and which are now pending, or which may hereaiter be brought, in any state 
court, may be removed into the circuit court of the United States for the 
proper district by the défendant or défendants therein, being non-residents of 
that state." 

The argument is that the class of persons hère referred to as entitled 
to remove a cause from a state to a fédéral court,: — that is to say, non-res- 
ident défendants, — cannot exist under the first section of the act, and 
therefore this clause defeats itself, and it shall be held to be of no force or 
effect. But that argument cannot be accepted in the face of such explicit 
language as that quoted from the act. If in the first section of the act 
there are no words to confer jurisdiction over non-resident défendants in 
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a case removed from a state court, this clause would go far towards es- 
tablishing it. But, as we hâve seen, the right of a plaintiff to sue in the 
district of his résidence a non-resident défendant, is recognized in the 
first section, and the language of section 2 accords fully with the avowed 
intention of congress in passing the act. I quote from the report of the 
judiciary committee of the house, made March 17, 1886, on the bill to 
amend the act of 1875, (House Eec. 2441) as follows: 

"The next change proposed is to restrict the right to remove a cause from 
the state to the fédéral court to the défendant. As the law now provides, 
either plaintifl or défendant raay remove a cause. This was an innovation 
on the law as it existed from 1789 until the passage of the act of 1875. In 
the opinion of thç committee, it Is believed to be just and proper to require 
the plaintiff to abide his sélection of a forum. If he ejects to sue in a state 
court when he might hâve brought his suit in a fédéral court; there would 
seem to be, ordinarily^ no good reason to allow him to move the cause. Ex- 
périence in the practiee under the act of 1875 has shown that such a privilège 
is of ten Used by plaintlfPs to obtain unf air concessions and compromises from 
défendants whO are unable to meet tiie expenses incident to litigation in the 
fédéral courts remote from their homes." 

And in the discussion of the bill in the house of i-epresentatives on its 
passage, the intention was expressed to take from plaintiffs the right of 
removal conferred by the act of 1875, and to limit such right to défend- 
ants. 18 Gong. Rec. 647. 

In vîéwof the intention of congress, as expressed in thèse proceedings 
and the act itself, it seems impossible to say now that no right of removal 
exists under the act of 1887. If any case can arise under the statute be- 
tween citizens of différent stàtes for the removal of a cause from a state 
to a fédère court, thèse cases must come within the rule. A résident 
plaintiff suing non-rèsident défendants invokes the reason upon which 
the constitutional provision and the acts of congress relating to the juris 
diction of courts in cases of this kind is said to rest. Upon similar facts 
the circuit court of Califomia reached a différent conclusion in the case 
cited above; and as no other cage was referred to by çounsel, it is thought 
proper to state at some i length the reasons upon which the authority of 
that case is denied. 

The motions to remand will be overruled. 



Staïe of Iowa V, Chicago, M. & St. P. Ry. Co. 

(GireuU Oov/rt, N, 3. Iowa, E. D. December 6, 1887.) 

Rehoyai. of Causes— Motion to Eemand— What Comsideked. 

On motion to remand to the state court, by plaintiff, défendant sought to 
bave tbe case retained, alleging that the matter in dispute arose under the 
constitution, laws, or treaties of the United States. BeTâ.ih&i to give the court 
jurisdiction it must cleariy appear from the record that the construction of 
some provisions of tbe constitution, laws, or treaties must be met and decided> 
before the issues in the particular cause eau be flnally disposed of, and the 
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court will not take jurisdiction because a party asserts ît exista, but in deter- 
minin^ that matterwill oonsider ail points of law and fàct that inliere to that 
jurisdictional question. 

2...SAMB. 

A suit between a state and a railroad company arose out of the provisions 
of the statutes of a state, the ordinances of a citj, and a contract alleged to 
•exist with the railroad as tb the use of Certain sida traclss in the city, including 
the power of the railroad commissioners of the state to flx the rate to be paid 
défendant for switchiiig cars of other companies over the tracks in question. 
Held that, as ail that coùld be said from the record was that if certain condi- 
tions of fact were made to appear in the évidence, a fédéral question migbt 
arise, the record failed- to show jurisdiction in the United States court, and 
the cause must be remanded. 

8. Samb— JtJifisDiCTioN— Fedbeal Question. 

A state flled a bill in a state court to enforce an order of the state board of 
ràilway commissioners, holding that certain tracks in the streets of a city are, 
under the laws of the state, and the ordinances of the city, public highways, 
and not the privateproperty of the défendant company, and that the défend- 
ant was under obligations to pass over such tracks the cars of other railway 
companies when necessary to reach their customers' warehouses, and fixing 
charges for the switching done by the défendant. The city had^iven défend- 
ant permission to lay its tracks upon certain streets, upon condition that they 
should be public, and open to the use of the citizens. The case was removed 
to the fédéral courts, and plaintifE moved to remand. Held that, in imposing 
this condition, and flxin^ the rate to be charged, it does not clearly appear 
that the state is interfermg with or regulating commerce between tbe states, 
■ in violation of the fédéral constitution. 

4 ' Cakribes— Terminai, Facilities— Act or Congeess— State Laws. 

Actof congress, February, 4, 1887, § 3, provided that commpn carriers should 
aflordequal facilities for the interchange of trafiBc between their lines, "but 
this shall notbe construed as requiring any such carrier tp give the use of its 
tracks or terminal facilities to another carrier enga^ed in like business. " The 
défendant had bound itself by a contract with a city to allow other roads to 
use its terminal facilities, and a state had provided by statute that différent 
companies might hâve a joint use of such facilities. Held, that the contract 
with the city, and the rights of the second companies to such joint use, were 
• not aSected by the above act, but the same must be determined by the statutes 
of the state. 

In Equity. On motion to remand. 

A. J. Baker, Atty. Gen., and Foukeâs Lyon, for complaihant. 

J. W. Oàrey&nàW. J. Knight, foT deîenàant. 

Shieas, J. From the record in this cause it appears that until within 
a récent period the défendant company and the Illinois Central Railroad 
Company owned or controlled ail the lines of railway entering the city 
of Dubuque, and that through the construction of side tracks over and 
along the public streets and alleys, and by obtaining control of certain 
tracks buUt, under an ordinance of the city of Dubuque, by the Lum- 
berman and, ,Manufaoturer's Railway Company, the named companies 
practically controlled the access by railway cars to a large part of the 
manufactories and warehouses of the city, Within the pastyear or two, 
the Minnesota & Northwestern and Chicago, Burlington & Northern rail- 
way companies hâve built their lines to or through the city , and the ques- 
tion becomes a practical one, whether thèse companies could hâve their 
cars switched over the tracks owned by the défendant company, so as to 
reaeh the manufactories or warehouses of persons desiring to patronize 
them. The défendant company established a rate to be charged for 
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switching such cars, to which exception was taken, and the resuit was that 
the state board of railway commissioners was appealed to; and theboard, 
after considering the subject, rendered an opinion in which it was held 
that "the sidings of the companies in Dubuque are public highways, and 
that the companies are required by law to haul over them the cars of ail 
transportation companies or persons at reasonable rates," and the rate to 
be charged for such service was fixed by the board. Thereupon, un- 
der the provisions of Acts20th Gen. Assem. lowa, c. 133, a proceeding 
in equity was brought by the state of lowa against the railway Company, 
in the district court of Dubuque county, lowa, for the purpose, of en- 
forcing the décision of the board, from which court the proceeding hàs 
been transferred to this court, and it is now sought to hâve the cause re- 
manded on the ground of want of jurisdiction. 

The motion to remand présents the question whether it is a removable 
case, and as the state is a party, and jurisdiction in the fédéral court 
cannot be had by reason of diverse citizenship, it foUows that to sustàih 
the jurisdiction it must appear that the case is of a civil nature, wherein 
the matter in dispute excéeds $2,000 in value, exclusive of interest and 
costs, and arises under the constitution, laws, or treaties of the United 
States. In determining wheii the suprême court has jurisdiction to ré- 
view thè décision of the highbst tribunal of a state, on the ground that 
it involvèd the construction of the constitution, laws, or treaties of tli'e 
United States, the suprême court has uniformly held that it must clearly 
appear from the record that the question arising under the fédéral con- 
stitution, laws, or treaties, was in îact passed upôn ornecessarily involvèd 
in the conclusion reached. In CroweU v. RandaU, 10 Pet. 368, it was 
said thàt it was " not sufficient to show that a question might havè arisen 
or been applicable to the case, unless it is further shown, on the record, 
that it did arise, and was applied by the state court to the case." In 
Bridge Proprietors v. HobokenCo., 1 Wall. 116, the rule is stated to be 
that "the court must be able to see clearly, from the whole record, that 
a certain provision of the constitution or act of congress was relied on by 
the party who brings the writ of error, and that the right thus claimed 
by him was' dehied." In Brown v. Colorado, 106 U. S. 95, 1 Sup. Ct. 
Rep. 175, it is said: "Certainly, if the judgments of the courts of the 
states are to be reviewed hère for décisions upon such questions, it should 
be only whert it appears unmistakably that the court either knew or ought 
to hâve known that such a question was involvèd in the décision to be 
made." It certainly will not be claimed that the rule is any less strict,^ 
when the question is as to the jurisdiction of the circuit court. 

When it is sought to deprîve a state court of the right to hear and dé- 
termine a cause properly and rightfuUy brought therein, by removingthé 
same into the fédéral court, on the ground that the controversy involveà 
in its deièimination a question arising under the constitution, laws, or 
treaties of the United States, it must be made to appear, clearly and un- 
mistakably from the record, that the cause or controversy necessarily, in 
its dètermiûation, involves the considération and détermination of suc^ 
fédéral question. It iâ not sujOScient for it to appear that such federsû 
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jiuestion may possibly arise. Jurisdiction to wrest the case, if I may use 
Ihat term, from the state court, cannot exist unless a fédéral question is 
certainly involved. If the record simply shows thàt possibly, during 
thè' trial, some fédéral question, may be presented, that will not confer 
the jurisdiction, and entitle the défendant to the right of removal. If it 
yiere other'^ise, and upori the showing that a fédéral question might arise, 
the case could be brought into the circuit court of the United States; the 
jurisdictioii would then exist, not of the fédéral question, but of the case; 
and yet, upon the trial, thè décision might be.rested upon questions of 
fact or law not arising under the fédéral constitution or laws, ahd thus 
the state court would hâve been deprived of its jurisdiction wrongfully. 

The jurisdiction of this court either by original process, or by removal, 
in the class of cases undef considération, dépends solely upon the fact 
that the çontroversy between the parties requires, for its final détermina- 
tion, the Construction of some provision of the constitution, laws, or 
treàties «jf the United States, and the application thereof to the facts of 
the partictiiar case, in stiçh sensé that tiie ruling thus made will ma- 
teriaîly affëct the condusipn reached upon the çontroversy between the 
adversary parties to the litigation. Unless from the, record it clearly ap- 
peaïs that thè fédéral question must be met and decided, before the is- 
sue or issues in the particular cause can be finally disposed of, it cannot 
bè said ttiat the matter in dispute arises under the constitution or laws 
of the United States, within the meaning of the statute. In such case, 
ho removal cà'n be had, and the cause must be heard and decided in the 
state court. , If during the trial, in fact a fédéral question does arise, and 
is decided àdversely to the party claiming thè protection of the fédéral 
constitution or laws, the party aggrieved can, by proper proceedings, carry 
the question from the court of final resort in the stàte to the suprême 
court of the Uùîted States. 

It was sù^ested on tbe argument, that as the défendant set forth on 
the record ihat itclaimed a défense to the proceedi'ng arising under the 
lawsof thé United States, this necessarily raiseda fédéral question, be- 
cause the court would bé required to consider the facts thus averred, in 
order to détermine Tvhethér they presented a fédéral question, and that 
this inyplvèdtàking jurisdiction of the cause. Whenever thejurisdic- 
tiion of thé court is challenged in a gîven cause, it becomes its duty to 
examinèinto and décide the question. It is not bpund to retain juris- 
diction sîmply because a party aseerts that the same èxists. On the con- 
trary, it feecomés the duty çf the court, as already said, to liear and 
détermine thé issue of jnrisdiction thus raised; and if in a given case 
the jurisdiction is based ùppn the allégation that it présents a question 
arising under the constitution or laws of the United States, then it be- 
côines thié dùty of the court to examine the record, and to ascertain 
whether, in fact, the çontroversy réjuires for its détermination the dé- 
cision oftHetitle, right, privilège, qr immunity claimed to arise under 
the fédéral constitution or laws, and also whether the title, right, privi- 
lège, or immunity relied upon actually arises under such constitution or 
laws. If the right to hear ahd détermine aplea to the jurisdiction ex- 
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ists, and this is not questioned, then it,iïlust be concetted that tlie court 
niust hâve the right to consider and détermine ail the questions of law 
and fact that inhere in the jurisdicti6nal question, for in no other \vay 
can the court properly discharge the duty imposed upon it. In Starin 
V. New Ym-Tc, 115 U. S. 248, 6 Sup. Ct. Rep. 28, it is said: "The charac- 
ter of a case is determined by the questions involved. If from the ques- 
tions it appear that some title, right, privilège, or immunity on which 
the recovery dépends will be defeated by one construction of the consti- 
tution or alaw of the United States, or sustàined by the opposite con^ 
struction, the case will be one arising under the constitution or laws of 
the United States, within the meaning of that term as used in the act 
of 1875; otherwise not." 

What theh are the questions arising in the présent controversy? The 
proceeding itself is one instituted by the state of lowa under the pro- 
visions of an act of the state législature passed foi* the purpose of pro- 
viding a légal method for enforcing the corclusions or orders of the state 
board of railroad commissioners. The particular order was one made 
by the commissioners which in effect holds that certain side and spur 
tracks, laid diown over the streets and alleys of the city of Dubuque are, un- 
der thelaws bf the state of lowa and the ordinances of the cityof Dubuque, 
public highways, and notthe private property df the défendant company , 
and that, for the reasons set forth in the commissioners' opinion, the de- 
fendant cëmpany was under légal obligation to pass, over such side and 
spur tracks, the cars of other companies, when such passage became neces- 
sary in ordeir to enable the other companies to reach the factories or 
warehouses of their customers; and the commissioners also fixed the rates 
tô be charged for the work to be done by the company when thus en- 
gaged in performing this switching. It is cleàrly apparent, from this 
brief stateiilent, that the complainant does not base the right asserted 
and sought to be enforced against the company upon any part of the 
constitution or laws of the United States; but on the cbntrary, to estab- 
lish the right, if any such exists, dependencé must be had upon the 
state laws and the ordinances of the city of Dubuque, coupled perhdps 
with principles of gênerai jurisprudence, not depending for their exist- 
ence or authority upon the fédéral constitution or laws. The fédéral 
question, îf any exists, must be sought, then, in the défense pr défenses 
interposed by thé défendant, and substantially it is claimed that the ac- 
tion of the commissioners is a violation of the fédéral constitution int 
that it is a "rejgùlation of Interstate commerce. 

Can it bé fairly said that if the state of lowa, by direct législative ac- 
tion, or throiigh the power conferred upon the city of Dubuque, has 
provided tha:t certain railway tracks laid down in and over the public 
streets of the city of Dubuque, shall be and remairi public highways, 
opeh to the use of every railway coming intp Dubuque, that it was 
thcreby regùlating Interstate comiiriercé, and exercising a power prohib- 
ited by the fédéral constitution? When the state of lowa, and thé city 
of Dubuqué^under its authority, gave permission to the défendant com- 
pany to lay down tracks along certain streets, or tô use those already laid 
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down, upon condition that such tracks should be public and open to the 
use of the citizens of Dubuque, how did it regulate interstate commerce, 
or place any burden, hindrance, or restriction thereon? But it is said 
that the state, through the agency of its commissioners, is seeking to fix 
the rate to be charged for the switching required to be done by the de- 
fendant, and that thereby interstate commerce is afFected and regulated, 
because the cars thus switched may be filled with merchandise or other 
property brought from other states into lowa, or intended to be carried 
from lowa into other states. It will be noted that the opérations of the 
défendant company, when'engaged as a common carrier of persons or 
property either wholly in lowa, or between lowa and other states, are 
not in any manner affected or regulated, either as to the mode of car- 
riage, or to the price to be paid, by the order of the commissioners. 
The argument is that the property conveyed by the other railway com- 
panies may form part of the commerce between the states, and that in 
this way fixing the rate to be charged by the défendant company will 
affect the rate for the entire transportation. The duty imposed upon the 
défendant company is that of passing the cars of the other Connecting 
companies over the side and spur tracks in question, ail of which are 
included within the limits oif the city of Dubuque, and within the bound- 
aries of the state of lowa. Certainly it cannot be said that upon the 
face of it it clearly appears that by imposing this duty upon the de- 
fendant company, and providing the reasonable compensation to be 
paid therefor, the state is interfering with or regulating commerce be- 
tween the states. AU that is sought to be done, is to fix the rate to be 
charged by the défendant company for certain work which it bas as- 
sumed to do, not by reason of its character as a common carrier, but as 
a considération which the company agreed to do and perform for the 
privilège of laying down the side tracks in question. The facts averred 
in the record do not certainly show that the question of interstate com- 
merce is necessarily involved in the case. If, in fact, such a question 
should arise and be decided, the defendant's rightsin this particular will 
be fuUy protected by the right of appeal to the suprême court of the 
United States. 

It is also urged that the action of the commissioners sought to be en- 
forced in this proceeding is in contravention of the last clause of section 
3 of the act of congress approved February 4, 1887, and known as the 
"Interstate Commerce Act." In the named section of the act, it is pro- 
vided that any common carrier subject to the provisions of the act must 
afford equal facilities for the interchange of traffic between their respect- 
ive Unes, and for the forwarding, receiving, and delivering of passengers 
and property to and from their several Unes, and those Connecting there- 
with; and then comes the clause relied on, as foUows: "But this shall 
not be construed as requiring àny such common carrier to give the use of 
its tracks or terminal facilities to another carrier engaged in like business." 
The meaning of this clause is clear. It simply déclares that the preced- 
ing provision of the section shall not be deemed togive the right to one 
carrier to use the tracks or terminal facilities of another carrier in the 
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like business. It bas référence to the effect of the act of congress, and 
nothing else. If the défendant company, by a cdntraçt with the city of 
Dubuque, hag bound itself to allow other companiës to use part of ita 
tracks or terminal facilities, this clause of the act of congress does not af- 
fect such a contract or the enforcement thereof. So, also, if the state of 
lowa has provided by proper statut* that différent companiës may bave 
a joint or common use of certain terminal facilities, the rights of the sev- 
eral companiës to such joint use are not affected by the provisions of the 
Interstate conïmerceact, but the same must be measuredand determined 
by the statutes of the state. 

So far a;s it certainly appears from the record in this cause, the ques- 
tions necessarily involved in the controversy between the parties grow 
out of the provisions of the statutes of the state, of the ordinances of the 
city of Dubuque, and of the contract alleged to existon part of the.com- 
pany in regard to the use of thç side tracks in question, including the 
power of the railroad commigsioners to fix the rates to be paid the défend- 
ant for switching the cars of the other Connecting companiës over the side 
tracks in question. It does not certainly appear that in deciding the 
issues, it will be necessary to construe or apply any provision of the féd- 
éral constitution or laws. The utmost that can be fairly said ig that in 
the trial of the case, if certain conditions of fact are made to appear by 
the évidence, a fédéral question or questions may arise. If so, and if the 
protection or défense claimed by défendant under fédéral law is adjudged 
against the contention of the company, it has secured to itthe right of 
appeal to the suprême court of the United States. 

As the record now stands, it does not appear that a fédéral question is 
necessarily involved, and hence the record fails to show jurisdiction in 
this court, and the cause must be remanded to the state court. 



CocHRAN et al. V. Shoenberger et al. 
(CircuU Court, W. D. Pennsylvania. June 17, 1887.) 



1. Pabtttioît— Allotmbnt— In Bquitt— Advantagb to Osb oï thb Parties. 

In a court of equity, in a case 6t partition, sucli part of the land as ta'&y be 
more advantageous to one of the parties, on account of its proximity to his 
other land, or for any other reason, will be allotted to him if it can b« done 
without injury to the others. 

2. Same— Allotment— In Eqditt— Act Pa. Apml 22, 1856. 

The Pennsylvania act of twenty-second April, 1856, which directs that the 
allotment shall be madeto such of the parties as shall, "at the return of the 
rule to accept or refuse to takeatthe valuation," ofEerthehighestpriceabove 
the valuation retùrned, was intended to regulate proceedings in partition in 
the coUimbn-law courts, and the orphans' court; but proceedings in a court 
of equity, which are to be moulded to meet the varymg equities of thé par- 
ties, are not controlled by the act. 

3. Samk— Allotment — In Equitt — Paktictjlab Value to Party. 

If one of the parties must hâve, or ought to hâve, â particular purpart be*- 
cause of its contiguity and relation to his othpr property, j ustice requires that 
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itshomld be asBi|rned to him at wliat it isTeally worth,— îts: fair market value 
, if offered to others not sp circumstançed,— and he should pot be coerced by 
tne othei party by. meaus of bidding into paying more. 

In Equity. On exceptions to master's report. 

This vtaà a bill for partition by James Gochfan and others, against 
Geo. K. Shoenberget and others. Défendants filed exceptions to the 
report of the master. 

H. & 6, 0. Burgtoin, for Complainants. 

GeorflreiSAiràa; Jr., for défendants. 

AcHisoN, J; Thére is no lack of authority for the proposition that, 
iti'cases of partition, a court of equity, proceeding upon theground of 
itâ gênerai equity jUrisdiction, administers its relief ex seqm et bono, and 
by its decreé adjiists the équitable rights of ail the parties. 1 Story, Eq. 
Jui*. § 6566. For ^ample, where one joint owner bas put improve- 
nients on the property, either the part so improved will be assigned to 
him at the viduè of the land without the improvements, or compensa- 
tion wiU be adjudged to him. HaU v. Piddock, 21 N. J. Eq. 311. 
Again, sudh part 6f the land as may be more advantageoas to one of the 
parties dnaccourit Of its proximity to bis bther land, or for any other 
réason, -Will be allotted to him, if it can be done without ihjury to the 
others. 'iStory v. Jbfeisoît, 1 YoUnge & G. 538; HaU v. Piddock, supra; 
Çfaithersyf. Brown, 7 B. Mon. %0\ Gràham v. Graham, 8 Bush. 334. It is 
qûitè cleaî" to nie that thèse équitable principles should hâve fuU sway 
and a controUing effeet in the présent case, uniess, as is claimed, there 
îs a positivé statu tory ïule towhich the court mustconform. 
'■'Thè property hère in question consists mainly of coal; and, as the 
master has deterïnined, it is naturally divided by the Une of the Pitts- 
burgh, McKeesport & Youghiogheny Railroad, into two parts, designated 
by him as purparts A and B, the former containing 209.58 acres of 
coal and 3.9 acres of surface, and the latter containing 228.52 acres of 
coal and about 3.1 acres of surface. The master fixed the value of 
purpart A at $53V17S, and the valiie of purpart B at $69,175. Pur- 
part A adjoins a tract of land owned by the plaintiffs, containing about 
160 acres, up&n^hichtheyhavë.a large coke plant of 148 ovens, vvith 
ail necessary machinery and appliances. Purpart A, therefore, has a 
peculiar value Ito. the plaintiffs, and it is a inatter of considérable îm- 
pottan^ tothem ti^t it should be allotted to.fhem. Recognizing their 
equity the niàster assigned to the plaintiffs purpart A, and he allotted 
to the défendants purpart B, charged with $8,000 of owëlty, to equal- 
ize the partition, . .i . 

The défendants filed with the 'naa,ster exceptions to his report, one of 
them beiiig that .'.'the master should bave called for bidss from the parties 
io the cause, npoo the respective, purparts;" and accompanying the ex- 
ceptions there m&a a written offen on the part of the défendants " to take 
purpart A without exacting any owelty from purpart B, and to pay an 
advanceof,, $1,000 upon said purpart A." But the master declinéd to 
change bis allotmènts or report, and, without passiug upon the excep- 
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tipns, appended them to and returned them with his report to the court. 
Hère the exceptions hâve ail been renewed, and the défendants havealso 
moved the court to set aside the master's report, and "accept the ofifer of 
the défendants to take purpart A at an equal valuation with purpart B, 
or to take either purpart at 9.n equal valuation." No évidence was of- 
fered before the master, and none has been presented to the court, to 
controvert the évidence upon which the master ûxed his valuations, or 
to impeach the correctness pf the valuations. The défendants rely alto- 
gether on their offer, claiming that the case is controlled by the act of 
assembiy of April 22, 1856. (P. L, 534; 2 Purd. 1294, pi. 25,) which 
is in the words foUowing: 

"Ib ail cases of partition of real estate, in any court, wherein a valuation 
shall baye been ruade of the whole or parts therecf, thesame shall be allotted 
to such one or more of the parties in interest, who sball, at the réturn of the 
rule to accept or refusé to take at the valuation, offer, in writing, the highéàt 
price thérefor above the Valuation returned; but if no hfgher offer be made 
for such i«al estate or any part thereof , it shall be allotted or crd^ed to be soM 
as providèd by law." 

Whether this statutory right of bidding, if it were showr to be ap- 
plicable to stiitsin eqùity in the courts of Pennsylvania, is such a rule 
of projérty as would cotitrôl équitable proceedings in this court upiîil à 
bill for the partition of real estate, is a question which need not be defln- 
illvely paâspd on at this time. The décisions, of the suprême court qf 
PeUnsylvaûia seem to treat the act rather as presdribing a rùle of pro- 
cédure than as conferring a positive right. At any rate, the tendency 
bf those décisions is to restrict the opération of thie act to the harrowest 
UmitS. Thus, in Klohs v. Rdfinyder, 61 Piï. gt, 240, it wfe held thàt 
éach "paity can make oiie bifei* only, and that thè parties may be com- 
pelled tb liand in their bidS togéther, or permitfèd to seal thein Up untîl 
thé court shàli ôrder them àll tbbe opened. And Agnew, J.,speàking 
for the court, says: , 

"Thé purpose of the act eertàinly was to enable the parties to correct unfaif- 
ness or under-valuation, and màke the prenaises cothmand thé highéàt pricè. 
In this View a second bid would bé but fair. But, on the other hand; over- 
: bidding leadstounfairness.aiid incites parties tOi a âeriesof feints in bidding 
.to, enable ope to overreacb anotber. Selflsh, or even mjalicious, pertinacity 
, may force one who must haye the propertyto pay more than itsworth,, or 
greàter weàith may, for unïair purposes, bid it away froin one wlio must 
bave. iti"''ld.. 244. " '' " 

In Bartkolomew's Appeal, 71 Pa. St. 291, it was again rujed thata party 
having made one bid was not, entitled to amjther; and it was;alsp held 
that the bids should be in writing, and that the lànd should: uot be of- 
fered to any of theheirs until ail are brought in by rule. In the course 
of the opinion Chief Justice THOMJ?spN,says:; "In Klohs j, Rei^y^,o\xi 
brother Agnbw has.shown, with strikingclearness, the imppqpriety psf 
hidding:a;ndoverbidding in cases ôf partition." And in the last case, in 
which the covtrt, was calle^ on to çonsider the act, {Wiskir's A^eai, 105 
Pft. ,St.^90,) it was décide^ that the act did npt apply at ail if the lapd 
of the, décèdent could bsi.divided itito as niauy parts pfequ^ yj^lue;^ 
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theté àïe héirs. "By its express tesrms" (says Sterrett, J.) "the section 
above quoted is applicable only to cases where an appraisement or vaiu- 
atibn bas been made and returûed." Id. 397. 

Was it intended that this aet sihould be obligatory upon courts of eq- 
uity, wben the very principles ùponwhich those tribunals originally ob- 
tàined jurifediction in partition require tbat the proceedings should beso 
moulded a^ to meet the varyihg êquities of the parties? It bas not been 
80 determined by the suprême court of Pennsylvania, nor by any court, 
sb far as I am advised. In ascertaining the scope of the act of April 22, 
1856, regard should be had to the state of the law at and immediately 
before the date of the act. In cases of partition there was then no gen- 
'eral jurisdiction in equity in Pennsylvania. By a local statute (act of 
Maj-ch 17, 1845, P. L. 160; 1 Purd. 694, pi. 22) such jurisdiction ex- 
iste'dwithin tbe city and COQnty^' bf Philadelphia. But elsewhere the 
.çnly rerbedies, ahd in the named locality tbe usual remédies, for enforc- 
mg partition; were by the comnjon-law writ and by pétition in the or- 
phans' court. Now, in thèse proceedings, in cases where the inquest or 
comnjissioners of partition yeturned a valuation of the land as a whole 
oj" in parts, the riglit of élection was goyerned by rules having little foun- 
datiqj;! in good reason. In the orphans' court, élection was by sex and 
senicirity;, in the common-law action, the parties were entitled to take 
according to the dates of thëir reçpçctive titles. Act of March 29, 1832; 
P. L. 201; 1 ï^urd, 640, pi, 161; Act of May 6, 1841; P. L. 353; 2 
Pur4. 1^93, pi. 214. To effect such élection, aftcr the valuation was 
maie aijd returned, the court issued a rule upon the heirs or parties to 
comç in and accept or refuse to take the land, or parts thereof, at the 
valuation. 1 Purd. 541, pL 165; 2 Purd. 1293, pi. 24, Eead in the 
lightof thèse provisions of the law, is it not plain that thepurpose of 
the^açt was to introduce a more reasonàble rule ofallotment, and one 
promotive of better results, than élection by sex or by seniority of par- 
ties or titles? The language of the act of 1856, is very apposite, as . ap- 
plied to the proceedings in partition in the orphans' court and in the 
commonJaw courts, and its provisions perfectly fit into those Systems. 
But botb in spirit and in letter the act of 1856 is foreign to the system 
of équitable partition. Courts of equity were not trammeled by «uch 
rules of élection as above mentionëd. And then, the language of the 
act is not propérly applicable tb the course of procédure in a court of 
equity upon a bill for a partition. Therein no such rule is granted as is 
cohtemplated by the act, nor is such rule appropriatè to the procédure. 
The riibde in which partition is efifected in equity is that, after the inter- 
"estsof the parties are ascertained, a commission is issued to persons 
homirïàtfe'd by the parties, or by the court, directing them to make par- 
tition èf the estÀtej ând to allot théir respective shares to the several par- 
-fies, ànd to makie retUrn of their having done soto the court. Adams, 
Eq. *231i In m'akiîig partition the commissioners are guided by équit- 
able j^rincip}es,anà, if necessary, the court WiU issue spécial instructions 
to thëm*; and their action is aiways subject to the approval of the court. 
'Ti'.- 'Storyv. Johmôh, 2 YbUnge & C. 586j HaU v.Piddock, supra. 
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The subséquent législation évinces that équitable partitions are not to 
be regulated by the act of AprU 22, 1856. It was provided by the act 
of March 14, 1857, (P. L. 97,) which was supplementary to the above- 
mentioned local statuts of March 17, 1845, and is again provided by the 
gênerai act of May 8, 1876, (P. L. 134; 1 Purd. 694, pi. 23,) that in 
ail cases of partition in equity, after the decree for partition, the cause 
shall be referred to a master, or to a master and a commissioner, to di- 
vide and partition the land into purparts, and to value the same and tix 
the owelty, and that the master shall then award and allot the purparts 
to the parties entitled, subject to the approval of the court. Thèse acts 
prescribe a mode of procédure conforming substantially to the usual 
course of equity practice in such cases, (Adams, Eq. *231,) and incon- 
sistent with the provisions of the act of 1856. Undoubtedly it would 
always be proper for a master to entertain and consider an apparently 
fair offer by any of the parties to take a purpart at a price above the val- 
uation. In some cases it might well be that allotment upon the basis 
of the highest ofifers would be conducive to the gênerai benefit of the par- 
ties, and right. But to make this rule imperative in ail cases of équit- 
able partitions would tend to defeat the remédiai justice peculiar to courts 
of equity. If one of the parties must hâve, or ought to hâve, a partic- 
ular purpart because of its contiguity and relation to his other property, 
justice réqùires that it should be assigned to him at what it is really 
worth,— ^its fair market value if offered to others not so circumstanced, 
— and hé should not be coerced by the other party, by means of bidding, 
into paying more. 

Upon the whole, then, I am of the opinion that the act of assembly 
of April 22, 1856, does not control this case, and that the master was 
not bound to call for or accept bids. But the défendants having offerèd 
a large advance upon the valuation of purpart A, it would hâve been 
well for the master to carefully re-examine the grounds of his valuations, 
to see whether or uot he had fallen into any mistake. This I do not un- 
derstand the master to hâve done. Indeed, he reports that he declined 
to pass on the défendants' exceptions. Therefore, it seems to me proper 
to recommit the case to the master, with directions to re-examine the 
grounds of his valuations, and dispose of the défendants' exceptions. 
And inasmuchas the défendants hâve acted undera misapprehension as 
to the bearing of the act of 1856 upon the case, I think the master should 
give them, evén yet, an opportunity of producing évidence to show in- 
cOrrectness in the valuations. And, if the case is thus reopened at the 
instance of the défendants, the plaintiffs should be allowed to présent 
further évidence. 

And now, June 17, 1887, the case is recommitted to the master, with 
directions to proceed therein in accordance with this opinion. 
v.33F.no.7— 26 
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McBride V. GwYNN et al. 

(District Court, D. Colorado. November 23, 1887.) 

1 JuDiçiAL SAI.I1S— Objections to Mastbk's Sale— Lapsb of Timb. 

Objections that a master's sale was not published the length of time re- 

quired by law by but one day, and that, through his incompetency, part of the 

property was sold for less than it ûould hâve been sold for, made two years 

after the sale, canpot be sustained, as thfy should bave been made promptly. 

2, Sahb — Deed— Execution by MASTBR—ArTEB Filing Rbpokt. 

A master's deed, for property sold by him after he flled his report, is void. 

Motion to Set Aside Master's Sale and Deed. 

Duncan McBride filed a bill in chancery, Oclober 24, 1884, against 
George R. Gwynn, James Moynahan, and the Great West Mining Com- 
pany, to foreclôse a trust deed securing the payment of $3,000, loaned 
by McBride to the company. The trustée named in the deed was D. G. 
Crawford, who refused to make sale; hence this application to the court. 
Gwynn and Moypahan claimed to own the premises on which the trust 
deed was giyen, and were brought in as défendants. Leave was granted 
plaintiff April 6, 1885, tofile an aniend«d bill, making James M. Strick- 
ler, trustée of t|ie company, and Alfred H. Wilsoa and Randall W. Wil- 
son, grantees and assignées of Gwynn and Moynahan, défendants; and on 
the same day thç two Wilsons and Strickler filed their answers admitting 
that the trust deed from the company to McBride was a prior lien, and 
consented to a 4ecreefor complainant. On the second day, (rule-day,) 
the default of ail, défendants was entered by the clerk; and a decree for 
complainaot was entered June 8, 1885, finding. the company indebtedto 
McBride, 81,916, the payment of which was secured by the trust deed; 
and W. M. ÉSurns was appointed spécial master to make a sale of the 
property under the deed of trust. Complainant filed a pétition, Septem- 
ber 7, I88è, agking that the mastçr issue a new<;ertificateof sale to.hini, 
which was, denjed on the same day, and the master was ordered to read- 
vieai;ise and resell, The master filed his report Jariuary 14, 1886, and 
tbe Company filed exceptions to the report of sale October 14, 1887. 
The company fiïed a motion October 28, 1887,, to set aside the master's 
déed, for thé fpllowing reasons: (1) The report was not confirmed; (2) 
tjje master had no authority to exécute the cieed,.until the sale was con- 
firmed; and (3) the report of sale was pendJng on exceptions to its con- 
firmation. , 

H. B. Johnson, for the motion. 

Hugh BuUer, opposing. 

Hallett, J. ' The circumstances of this case are softie^vh^t e^traordi- 
nary. The sale was made something over two years ago; and the prop- 
erty, which was regarded by the parties as of the most value at the time 
of the sale, and perhaps ever since that time, was redeemed from the sale, 
jSO that at présent there is no question affecting the défendants' title to 
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that property arisihg under this sale. The Adrian Iode, whîch was un- 
doubtedly regarded as the most valuable of ail the property involved in 
the suit, and which property was regarded as the ouly property of any 
value, was afterwards redeemed from the sale made under this foreclos- 
ure proceeding by the Wilsons; and whatever the effectof that rédemp- 
tion may be, it is dear that no one, the Wilsons or anybody else, are 
claiming title to that Iode by this sale. The only property afifected by 
the sale are the adjoining claims, which at that time were sold to, or 
were bid off by, the WUsons, for very small sums of money. The irreg- 
ularities of the isale were such as would undoubtedly hâve been accepted 
as sufiicient to cause the sale to be set aside, and a new one ordered, upon 
a motion made immediately after the sale, but that was not donc, and 
no objection to the sale appears to hâve been brought forward until two 
years after it was made. Under such circumstances, unless the matters 
complained of are such as make the sale void, or of such extraordinary 
character aa to show that it was entirely unfair and unreasonable, they 
ought not to be allowed or entertained. 

As to the objection that the notice was not sufBcient, it is somewhat 
doubtful whether that objection is well taken, although it seemed to be 
conceded by counsel for respondents in the argument. But excluding 
the day on which the notice was given, the twelfth of September, and in- 
cluding the day of the sale, the tenth of October, there were 28 days em- 
braced in the time for which the notice was published. If, however, we 
say that was not suflBcient, the time was very little short ofit; it was only 
one day short; and upon that question the rule is, I think, that an ir- 
regularity of that kiad, unless it be promptly taken ad vantage of, will not 
be sufficient cause to set aside the sale. In this respect the proceedings 
upon a sale of this kind are analogous to sales under exécution at law. 
In the case of Henderaon v. Herrod, 23 Miss. 434, the court says: 

"Sales by a commissioner under decreeof the chancery court shonld be regu- 
lated very mueh by the same rules which apply to exécution sales at law by a 
sheriff. The objection in eaeh instance is the sarapv namely, the exécution of 
the judgnient or decree of the court; and the interests of suitors, as well as 
public policy, demand that the sales should be in each instance alike certain 
and obligatory, and that the title Which a purchaser obtains in eitlier mode 
should possess a similar degree of validity and force." 

I think that is a correct proposition; and as to the defects in the notice 
of sale under exécutions at law, it is stated in this work, (Freem. Ex'ns, 
§286:) 

"But a very declded prépondérance of the authorities malntainsthis propo- 
sition: that the statutes requiring notice of the sale to be given are directory 
merely; and that the failure to give such notice cannot avoid the sale against 
any purcliaser not himseif in fault." 

That proposition, I think, is established by the authorities cited; and, 
if it be conceded that the notice hère was lacking in the requisite time 
required by thé order and decree in one day, I think that the défend- 
ant, after so long a time bas elapsed, is not at liberty to avail iîself of it. 
The same observations are applicable to the price for which the property 
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sold, — that îs to say, those claîms other than the Adrian, that sold for 
very small sums of money. It is very évident, from what took place in 
this case, as well as what we hâve learned of this property in other cases, 
that thèse, claims were mère adjuncts and appurtenances to the principal 
claim, which was the Adrian Iode. It is said that the Adrian Iode sold 
for $2,300 and for $2,500, and perhaps for some other sums near those 
sums, at a prior sale and at this sale; and that it is sufEcient to show 
that this was the valuable property involved in the suit; and that the 
other claims lying adjacent were not, at that time, regarded as of any 
value at ail, except in connection with the principal claim. Now, that in- 
sufficiency of price must be promptly objected to, and that application for 
a resale of the property must be promptly made, is a proposition afiSrmed 
by thèse cases: Bullardy. Grci^lOMich. 268; Léonard v. Taylor, 12 Mich. 
398; Goodvnnv. Burns, 21 Mich. 211. I think there are other cases to the 
same efifect; and that it is a proposition which is well established that upon 
a sale of this kind parties objecting to the sale Upon the ground of inad' 
equacy, or upon the ground of such irregularities as are alleged to hâve 
taken place upon'this sale, must make their objections within a short time 
after the sale has been had, so that if a rdsale of the promises is to be or^ 
dered that it shall be done before any change of position has occurred on 
the part of any parties to the controversy, and before rights hâve been 
acquired in the property which may be prejudioed by any such order. 

It is cértainly true that Burns was a very incompétent and inefficient 
sort of man for this business. How he could conceive it to be-his duty 
to accept so many bids from the Wilsons, and to return to them money 
after he had once received it, is beyond compréhension; and then to strike 
off the property in the way he did for a less sum than had been offered 
for it before,— ail thèse things were very irregular, but they were items 
of which the principal défendant, the Great West Mining Company, and 
ail other parties to this controversy, were bound to take notice within 
some reasonable time after the sale took place. That is enough as to 
thèse exceptions. I think the défendant is not at liberty to allège them 
at this time, but as to the deed which was made by Burns, as it is said, 
some time "within six months, that is as utterly void as anything that 
can be spoken of. It has no more force and validity than if it had been 
made by somebody passing on the street, who was never heard of in the 
case. Burns had no authority to make it undér any order that had' Cver 
been made in the case, and none arose by implication of law; and, fronl 
his conduct in the case, I should say he is a very improper person to 
hâve any such authority, if it could réside anywheré. I do not recognize 
him as having any authority whatever at any time since he filed his re^ 
p6rt in the case; cértainly he never would hâve any unless it were con- 
ferred upon him by some new order of the court. That deed must be 
set aside, and the report must stand subject to any other order that may 
be made in the case. That is, I think, ail that is hecessary to s&y upon 
the subjeçt at this time. 

I regard this réport as standing in the same situation as it was when 
first filed. I do not forget that in another, suit in which the right of the 
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plaintiff to pursue the remedy which he sought in this case was very se- 
riously questioned, it was ascertained that bis conduct had been very 
extraordinary; but that is not a matter of which notice can be teken in 
tbis proceeding, and upon such exceptions and motions as are pending 
hère in référence to tbis report. 



In re Abmsteong. 

{Circuit Court, S. D. Ohio, W. D.) 

Banks and Banking — Notes foe Collection— Insolvbnct of Bank. 

The Winters National Bank sent to the Fidellty Bank a note of |2,000 for 
collection, and indorsed "Pay Fidelity National Bank, Cincinnati, O., or or- 
der, for collection for account of the Wintera National Bank, Dayton, Ohio. 
J. C. Eeber, cashier. " The Fidelity Bank f orwarded it to the Drovers' & Me- 
chanics' Bank, which received payment thereot at maturity. Before the Fi- 
delity Bank received notice and remittance of the $2,000, it became insolvent, 
and wènt into the hands of a réceiver, who took the $3,000, and credited the 
Winters Bank therewith. Seld, that the Fidelity Bank did not own the note, 
and the Winters Bank was entitled to the f ull $3,000. as against the Fidelity 
Bank's réceiver. 

Application by Réceiver for instructions. 

This is an application by David Armstrong, réceiver of the Fidelity 
National Bank, for instructions as to his action in regard to $2,000 re- 
ceived in pàyment of a certain note. 

E. W. KiUredge and W. P. Bumet, Dist. Atty., for réceiver. 

Jaceson, J. The pétition of the réceiver sets out the foUowing state 
of facts, on which the instructions of the court are asked, viz.: On the 
eighteenth day of May, 1887, the Winters National Bank of Dayton, 
Ohio, being the holder and owner of a certain note for $2,000 made by 
L. H. Lee & Bro., of Baltimore, Maryland, dated March 17, 1887, pay- 
able three (3") months after date at the Third National Bank of Balti- 
more, tothe order of Whitely, Fassler & Kelley, and by them indorsed 
to said Winters National Bank, forwarded the same to the Fidelity Na- 
tional Bank of Cincinnati for collection and crédit, placing on the note 
the foUowing spécial indorsement: "Pay Fidelity National Bank, Cin- 
cinnati, 0., or order, for collection for account ofthe Winters National Bank, 
Dayton, Ohio. J. C. Reber, Cashier." The Fidelity National Bank for- 
warded the noté to the Drovers' & Mechanics' National Bank of Balti- 
more for collection, and on the twentieth day of June, 1887, the day of 
its maturity, it was paid by the makers, and the amount thereof was on 
the same day credited on the books of the Drovers' & Mechanics' Na- 
tional Bank to the Fidelity National Bank. On the morning of June 
21, 1887, before receiving any advice of the payment of said note, and 
before any crédit was given on its books to the Winters National Bank 
for said note, or for the amount coUected thereon by its ''correspondent, 
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the Fidelity National Bank was closed by officers of the treasury depart- 
ment as insolvent, and its assets placed in the handfe of David Arm- 
strong, as receiver. No charge was made of the amount of said note to 
the Drovers' & Mechanics' National Bank by the Fidelity National Bank, 
nor was any crédit given to the Winters National Bank for the sanie, 
until after the Fidelity National Bank was in possession of the receiver. 
On the twentieth of June the Drovers' & Mechanics' National Bank, by 
letter, advised the Fidelity National Bank of the collection pf the note, 
and for the crédit given it for ,the amount; upon the receipt of this ad- 
vice the receiver credited the Winters National Bank, and charged the 
Drovers' & Mechanics' National Bank with the amount on the books of 
the Fidelity National Bank, under or as of the date of June 20, 1887. 
The Winters National Bank did not anticipate payment of the note by 
drawing on the Fidelity National Bank for the whole or any portion of 
the amount thereof. The Winters National Bank had a crédit balance 
with the Fidelity Bank, and, in the course of business, would not hâve 
drawn on the amount of said note until after being advised that said note 
had been paid. The Drovers' & Mechanics' National Bank's account 
with the Fidelity Bank shows a débit balance. The Winters National 
Bank and the Drovers' & Mechanics' National Bank both had reciprocal 
accounts with the Fidelity National Bank. The $2,000 coUected as 
aforesaid having came into the possession of the receiver since bis ap- 
pointment, and since the doors of the Fidelity Bank were closed, isnow 
deriaanded by the Winters National Bank, and the receiver "prays in- 
structions from the court as to whéther said amount belongsto the Win- 
ters National Bank or to himself as receiver.'' : : 

Under the facts thus presented the $2,000 in question is cleariy the 
property of the Winters National Bank, and cannot be rightfully retained 
by the receiver as part of the assets of the Fidelity National Bank. Un- 
der the spécial and restrictive indorsement which the Winters Bank 
placed upon the note when it was transmitted to the Fidelity Bank for 
collection and crédit, viz., "Pay Fidelity National Bank, Cincinnati, Ohio, 
or order, for collection for account of the Winters National Bank, Day- 
ton, Ohio," no title to the note or its proceeds passed or was transferred 
to the Fidelity Bank. Nor was any relation of créditer and debtor be- 
tween the two banks created by the Fidelity Bank's réception of the note '■ 
under the ternns of the indorsement. Aside from the indorsement, the 
statement of facts submitted, and on which the court's instructions, are 
asked, show no arrangement or understanding between the two banks 
tha:t the note, sb remitted for collection, was to be treated as cash. The 
relations betweien the two banks in respect to the note Wére simply that 
of principal and agent,, under which the Fidelitj' Bank was authorized 
and directed to collect for account of the Winters Bank, with no right 
on the part of the latter to draw against it until actually collected and 
placed to its crédit on the books of the Fidelitjr: Bank. ; The transaction 
as disclosed in the pétition, was in no sensé équivalent to a discount of the 
note, whereby the Fidelity Bank acquired a titlé to the paper and its 
p^roceeds. The indorsement under which it was forwarded to the Fidel- 
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îty Bank is clearly inconsistent with any such idea; and if that indorse- 
ment was subject to explanation or variation by paroi évidence^ (which 
is not conceded,) the facts presented establish no such arrangement or un- 
derstanding as would serve to vary the plain meaning and intention of the 
spécial indorsement which merely noade the Fidelity Bank the agent of 
the Winters Bank to collect the note for account of the latter. By this re- 
stricted indorsement the Winters Bank gave notice to every one into 
fvhose hands the paper might corne of its title to the note and its right 
lo the proceeds. The case présents no question between the Winters 
Bank and the Drovers' & Mechanics' National Bank of Baltimore. The 
latter does not claim, and, under the spécial indorsement giving it notice 
of the Winters Bank's right to the note and its proceeds, could not assert 
any Wid daim to the fund, no matter what may hâve been the course 
«f its business with the Fidelity Bank, nor how its account stood with 
that bank when the collection was made. When, therefore, the note was 
collected, iand the amount thereof was placed to the crédit of the Fidelity 
Bank by the Drovers' & Mechanics' Bank, the money still belonged to 
the Winters Bank. The act of the collecting bank, exercising only a 
delegated agency, in placing the collection to the crédit of the Fidelity 
Bank in no way efifected the rights of the owner of the paper, for whose 
account, as shown by the indorsements, it was to be àollected. That cred^ 
iting of the collection to the Fidelity Bank by the Drovers' & Mechanics' 
Bank on June 20th, and its letter of advice of the fact meant, so far as 
the Winters National Bank is concerned, merely that the môney was re- 
ceived ^ the Fidelity Bank's pmcipoZ, and was subject to its order for 
account ofl/iai principal. It could bavé no other légal effect or signifi'- 
cance, without assuming that the Drovers' & Mechanics' National Bank, 
under îtfe^delegated agency to collect "far dccount" of the Winters Bank, 
could, by the manner in which it might keep its account, changis the re- 
lation -which the Winters (ind the Fidelity Bank occupied towards each 
other. It is too clear for argument that no act of the Drovers' & Me- 
chanics' Bank, in the face of such an indorsement as the note bore, could 
convert the relation of principal and agent which existed between the 
Winters Bank and the Fidelity Bank in respect to the note and its pro- 
ceeds, into another and différent relation of creditor and debtor. As 
against the Winters Bank, the crédit which the Drovers' & Mechanics' 
Bank gave to the Fidelity for the amount of the collection, did not vest 
the latter with the légal and bénéficiai ownership of the fands repre- 
sented t^^rel^y^ nor did it hâve the effect of terminating the agency re- 
lation which the Fidelity Bank sustained towards the Winters Ëank, for 
whose account the collection was to be made. The Winters Bank could, 
on the morning of June 21, 1887, bave made a valid demand upon the 
Drovers' &i Mechanics' Bank for the amount of the note so collected for 
its account. . Before completing the collection by actually reoeiving the 
inoney froÈqi the Drovers' & Mechanics' Bank, otmaking cpùnter-charges 
ànd crédits by which the funds would be placed in the Fidelity Bank, 
^ubject to the right of the Winters Bank to draw against the samej the 
Fidelity Bank became insolvent,^— suspended business,— and it^cloors 
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were closed. This suspension and failure terminated or revoked its 
agency and authority to proceed in the matter, and the receiver could 
not thereqfter divest the Winters Bank of its right to the money collected 
for its account by the Drovers'à Mechanics' Bank, by making en tries on 
the books of the Fidelity Bank, charging the Baltimore Bank and cred- 
iting the Winters Bank with the amount of the note so collected. Thèse 
débit and crédit entries made by the receiver cannot operate to vest the 
Fidelity Bank with title to or ownership of the money, nor in any way 
affect the rights of the Winters Bank. When the Fidelity Bank failed 
and suspended, and its agency to coUect/or account of the Winters Bank 
terminated, the note or the money collected thereon was still subject to 
the control of the Winters Bank as the owner thereof. 

The entries made by the receiver after the suspension of the Fidelity 
Bank in no way change that ownership. This case on the state of facts 
presented by the pétition is clearly distinguishable from that class of cases 
where a party sending a draft, check, or note through his banker for 
collection, is credited at the time with the amount of such paper as cash, 
and has the right to draw against such crédit before actual collection by 
the bankers. Where a bank and its customer treat cbecks, notes, or 
drafts as cash and place the amount of such paper to the crédit. of the 
depositor with the right to draw immediately upon such crédit, the bank 
may be considered as having purchased or discounted the paper, and 
thereby become its owner. The présent case does not fall within the 
principle which controls that class of cases. The authorities on the ques- 
tion hère presented hâve been examined, but I hâve not deemed it nec- 
essary to review them in détail. On the facts presented, the principles 
of law which control the rights of the parties are clear and well settled. 
See Lem v. Bank, 5 Dill. 107; Bury v. Woods, 17 Mo. App. 246; Bank 
V. Bank, 76 Ind. 661; White v.Bank, 102 U. S. 658-661. 

The conclusion of the court is that the Winters Bank is entitled to the 
$2,000, collected by the Baltimore Bank for its account; that the money 
having come into the^hands of the receiver should be paid over by him 
to the Winters Bank, to whora it rightfuUy and justly belongs. The re- 
ceiver is accordingly so instructed. 



FiEST Nat. Bank of Ciecleville v. Bank of Moneoe. 

{OircttU Court, N. D. New York. December 29, 1887.) 

1. Baïîks and Banking— Dbafts fob Colleotion— Application totvaeds Ac- ' 

COtJNT. ..,'■■ 

PlaintifE sent to F. bank a draft indorsed "for collection," accompanied 
with inatructiona to "coUect and crédit proceeds. " P. bank sent the dratt to 
the défendant, and the latter collected it, received thé proceeds. and credited 
them to the F. bank, in accordance with the usual course of business betweea 
the F. bank and the défendant, and notified the F. bank of the crédit. The 
F. bank suspended business before crediting plaintiff with the proceeds, but 
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after they had been collected and after it had received notice of the crédit. 
After the suspension of the F. bank, the receiver appointed over its affaira 
credited plaintiS with the proceeds of the draft on the boolcs of the bank. 
Seld, that the indorsement "for collection," was notice to the défendant of 
the qualifled title of the P. bank, and défendant could not acquire any better 
title to the draft or the proceeds than that of the F. bank, and coula not, as 
against this plaintiff, apply the proceeds to an account owing the défendant 
from the F. bank; and that the défendant could only defeat an action brought 
to recover the proceeds in its hands by showing that the draft or its proceeds 
belonged to the F. bank. 

2. Samb. 

Seld, further, that the relation of principal and agent continued between 
the plaintiffi and the F. bank so long as the latter did not assume the relation 
of primary debtor to the plaintiffl for the proceeds of the draft; that the plain- 
tiff not having been credited with the proceeds by the F. bank, the relation 
between them remained that of principal and agent, and not debtor and cred- 
itor; and that the F. bank, not having credited the plaintifE with the proceeds 
while it was a going concern, could not, by doing BO subsequently, change 
the existing relation. 

2. Samb. 

Held, In an action brought by the plaintifE against the défendant to recover 
the proceeds of the draft, the défendant not having remitted the proceeds to 
the F. bank was liable to the plaintiS for the amount. 

At Law. Suit to recover money collected. 

Suit by First National Bank of Circleville, plaintiflF, against the Bânk 
of Monroe, défendant, to coUect proceeds of a draft. 
Forbes, Brixwn & Tracy, for plaintiff. 
A. 0. Smith, for défendant. 

Wallace, J. This action is brought to recover the proceeds of a draft 
of $3,095, drawn upon Warner & Co., of Rochester, New York, and ac- 
cepted payable at the defendant's banking-house at that place. The draft 
matured June 18 , 1887 , and was paid on that day to the défendant. The 
plaintiff became the owner of the draft prior to May 23, 1887, and on 
that day transmitted it by mail to the Fidelity National Bank of Cincin- 
nati, indorsed "For collection, for First National Bank of Circleville," ac- 
compained with instructions "For collection and crédit." May 25th, the 
Fidelity Bank transmitted the draft by mail to the défendant, indorsed "For 
collection, Fidelity National, Bank, Cincinnati, "accompanied with instruc- 
tions to collect and crédit the proceeds to the Fidelity Bank. For a, con- 
sidérable time prior to May 23d the plaintiff had kept an account with 
the Fidelity Bank, and the latter had collected negotiable paper for the 
plaintiff, and, by the course of business, the collections when made to 
the plaintiff were credited by the Fidelity Bank, and the amount after 
notice of the crédit. The plaintiff was allowed interest by the Fidelity 
Bank upon daily balances. The Fidelity Bank sent the draft for col- 
lection to the défendant, pursuant to an arrangement by which eàch sent 
to the other commercial paper for collection; it being understood that 
the proceeds were not to be speoifically returned, but were to be credited 
to the sending bank by the receiying bank, and enter into a gênerai ac- 
count between them consisting of such collections and other débit and 
crédit items. When the draft was paid by the drawee to the défendant, 
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the latter crecjitëd the Fidelity Bank with the proceeds, and notified the 
Fidelity Bank by due course of mail; and June 21st the Fidelity Bank 
charged the défendant on its- bocks with the proceeds. The Fidelity 
Bank suspended business at tlie close of the day of June 20th, being 
then insolvent, and did not résume business, and passed into the hands 
of a receiver. After this, on July 21st, the plaintiff was credited on the 
bocks of the bank the proceeds of the draft. When the Fidelity Bank 
failed it owed a balance of $2,634 on the account to the défendant, ex- 
clusive of the proceeds of the draft. 

Upon thèse facts it appears that the relations between the défendant 
and the Fidelity Bank in respect to paper received by the former from 
the laterfor collection were those of débtor'and creditor, and not merely 
of agent and principal, (Morse, Banks, 52;) and the defeiidant, having 
received the paper with the right to appropriate its proceeds upon gên- 
erai acççunt, ,to offset or apply upon any indçbtedness existing or to ac- 
crue frbm the Fidelitj' Bank, grpwing out of the transactibiis'betwen the 
two banks, was a holder for value.. Banh v. Railroad Go., 14 Blatchf.. 
242, affirmed 102 U. S. 14. If the défendant had been justified in as- 
suming that the draft was the property of the Fidelity Bank, it would 
hâve been entitled ta a lien upon it for, a balance of account, no matter 
who was the real owner of the paper. Baiik v. Bank, 1 How. 234. But 
the draft bore the indorsement of the plaintiff in a restrïcted form, sig- 
nifying that the plaintiff had never parted with its title to the paper, 
The indorsement by the plaintiff, "For collection," was notice to ail par- 
ties subsequently dealing with the draft that the plaintiff did not intend 
to transfer the title 6r the ownetship of the proceeds to another. The de- 
fendant could not acquire any better title to the draft or to its proceeds 
than belonged to the Fidelity Bank, except by a purchaSe for value, and 
without notice of any infirmity in the title of the latter; àhd, as the in- 
dorsement upon the draft Was notice of the qualified title of the Fdelity 
Bank, thé défendant simply succeeded to the rights of that bank. Thés© 
propositions were fully considered and decided by this court in Bank v. 
Bank, 22 Blatchf. 58, 19 Fed. Rep 301; and the authoritiës cited in the 
opinion in that cabe amply support the conclusions stated. In view of 
the restrictive indorsement of the plaintiff upon the draft, if the défend- 
ant had actually madè an advance to the Fidelity Bank on the faith of 
the draft, it could not hâve retained the proceeds as against the true 
owner. 

The real question in the case is whether the défendant can defeat the 
plaintiff's recovery, in whole or iû part, upon the theory that the Fidel- 
ity Bank bas acquired title to the proceeds of the draft. If the course 
of dealings between the plaintiff and the Fidelity Bank was such as to 
imply the understàriding of both that the proceeds of ail paper intrustéd 
to the latter for collection should be retained and used as the money of 
the latter, the la.w must give effeçt to this intention and understanding; 
and it would follow that the proceeds wbuld become the property of the 
Fidelity Bank the moment whèn, according to the contemplation of the 
parties, the relation of principal and agent was to be superseded by 
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that of debtor and creditor. If the proceeds of the draft became at any 
4iine the propertj' of the Fidelity Bank, the plaintiff cannot look to the 
défendant, but must assert its claim as a gênerai creditor of the bank 
against the receiver. The business relations between the plaintiff and 
the Fidelity Bank differed in no respect from the ordinaryone of banker 
and customer, in which the'account of the latter is made up of crédit 
items of various kinds, including deposits, discounts, and collections. 
The custom of bankers to crédit customers with the proceeds of paper left 
for collection when the paper bas been coUected, is universally recognized; 
and customers and bankers are presumed to contract and deal together in 
view of this usage. The law therefore authorizes the banker to crédit the 
customer with the proceeds in lieu of making a spécifie delivery ; and the 
necessary effect of an authorized crédit is to create the relation of debtor 
and creditor between them from the time when the crédit is given. 
Where, as was done in the présent case, the customer gives instructions 
for "collection and crédit," he merely expresses in terms what the law 
would imply if no instructions had been given. When paper is thus de- 
livered to a banker for collection, the banker becomes the customer's 
agent to make collection, vj'ith authority to pass the proceeds to the 
customer's account by a crédit after they are collected; and he under- 
takes the duty of an agent for ail the purposes of making the collection. 
He canaot terminate his responsibility as an agent until he bas fully dis- 
charged it, and bas substituted in its place his unqualified obligation as 
a debtor. Until the banker becomes a debtor, and his obligation as such 
is complète and irrévocable, he remains an agent merely; and until then 
he acquires no title to the proceeds of the paper beyond the banker's lien. 
It is not'unusual for bankers to crédit their customers with paper left with 
them for collection in advance of the actual receipt of the proceeds. Or- 
dinarily this is a provisional crédit only, made in anticipation that the 
paper will be promptly paid, and with tlie right to cancel the crédit if 
the paper is dishonored. Bank v. Bank, 4 DiU. 290. When the paper 
consists of sight drafts or checks, and the crédit is given when the paper 
is delivered as upon a deposit of money, the transaction may be équiva- 
lent to the discount of the paper, or the delivery may be treated as a de- 
posit of money, in which case, of course, the titie to the paper passes to 
the banker. Eaikoay Co. v. Johnston, 27 Fed. Rep. 243. Thèse are ex- 
ceptional transactions, however, in which the rights and obligations of 
the parties are to be ascertained from the spécial facts of each case; and 
they fumish no rule which can be applied to a case like the présent, 
where the crédit is not given by the banker until the collection of the 
paper. If the Fidelity Bank had credited the plaintiff with the proceeds 
of the draft wbilô it was a going concern, notwithstanding it had not act- 
ually received the proceeds, the question would arise whether the plain- 
tiff would not be concluded and its position fixed as that of a creditor 
instead of a principal. In a case like that it might be urged with much 
reason that when the banker bas, through his subagent, collected the 
paper intrusted to him, and given crédit for theamount to the customer, 
he has doiiè just what both parties contemplated should be done, and 
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hence has properly sùbstituted hîmself a debtor in place of an agent. 
The casé of Levi v. Bank, 5 Dill. 104, décides, in effect, that the holder 
of paper who delivers it to a banker "for collection and crédit" is at lib- 
erty to treat the banker as an agent until the proceeds are coUected by 
the banker in money, and that the authority of the latter to crédit the 
customer does ûot arise until he has actuàlly received the money. If 
that adjudication should be foUowed in the présent case it would be 
décisive against the contention of the défendant, inasmuch as the Fidel- 
ity Bank has never received the proceeds of the draft in money. But it 
is not nôcessary, for présent purposes to adopt the views of the learned 
judgé, expressed in the opinion in that case. Up to the time when the re- 
ceiver took possession of îts assets, the Fidelity Bank had neither cred- 
ited the proceeds of the draft to the plaintiff nor notified the plaintifif 
that the draft had been collected. It had not elected to terminate its 
character as an agent and assume that of a debtor tô the plaintifif when 
it suspended business. It could not do this when in articvh mortù, and 
thus divest the plaintiff of title to the proceeds of the draft, without dis- 
loyalty and injury to its principal. The ordinary relation of banker and 
customer was then at an end, and the implied contract founded on that 
relation did not extend to the new situation. 

The defendant's position is nO better than the position of the Fidelity 
Bank. It cannot withhold the proceeds of the draft from the-plaintiff 
because it has any title of its own, or any right as against the plaintiff 
to apply them upon the indebtédness of the Fidelity Bank. Its défense 
rests solely on the right of the Fidelity Bank to retain the proceeds as 
the property of that bank. If it had remitted the proceeds to the Fi- 
delity Bank, instead of crediting them to that bank, it would îiave ful- 
filled its ■wb.ole duty towards the plaintiff as the owner of the draft. 

Judgment is ordered for the plaintiff. 



Jacobs V. ToTT et al. 
(Olreu& Court, W. D. Miasowri, W. D. January 16,1888.) 

Cabrihbs— LiABiLiTY POB Loss op Baggaob — Jbwblet — Knowlbdqb or 
Agent. 

Where, in an action against a railroad company to recover tlie value of a 
trunk and contents, which were stolen from the company, it was shown that 
it was the trunk of a jewelry salesman, containing his stock in trade; that the 
agent who checked it knew of the fact; and that plaintiS made no effort at 
concealment: lieïd, the company was liable as for loss of ordinary baggage. 

SaMB— LlABIUTY FOB Loss op Baggagb— DUTT TO Glaim. 

In an action by the owner against a railroad company for the value of a 
trunk audits contents, alleged to hâve been stolen While in the company's 
possession, it waâ shoWU that he arrived at his destination, and his baggage 
was received at the same time, it being the afternoon of one day, and he did 
not call for it until between 9 and 10 o'clock next day. Held not claimed 
within a reasonable'time. 
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d. BAME— LlABILITT FOR LOS8 OF BaGGAGE — TiMB OF LOSS. 

Where it appeared, on the trial of an action for the value of baggage stolen 
from a railroad company, that the business of the station often required as 
much as two hours from the time of arrivai until the delivery of baggage, and 
Ihat the baggage in question was stolen during that time: held, the company 
was liable. 
». SaMB— LlABILITT FOB LO88 OF Baggagh — Union Dbpot Compattt. 

Where a railroad company delivers ail of its baggage to a Union Depot Com- 
pany, to be cared for and delivered to passengers on présentation of checks, it 
makes such dépôt company its agent for such purpose, and is liable as a com- 
mon carrier for loss of such baggage while in the Depot Company's custody 
that occurs before a reasonable time for delivery has elapsed. 

Intervening Pétition. On submission. 

This is an action by Ferdinand Jacobs, plaintiff, against Tutt & Hum- 
phreyS, receivers of the W^abash Railroad, défendants, to recover the 
value of a trnnk and contents, alleged to bave been stolen while in de- 
fendants' hands. 

Fenlon, Ringolshy <fc Block, for plaintiff. 

Priest and John W. Henry, for défendants. 

Thayek, J. The facts as found by the court, and upon which the 
décision in this case dépends, are as folio ws: Plaintiff is a traveling 
dealer in jeweiry, and makes a practice of carrying bis entire stock in 
trade about the country in a trunk especially adapted for that purpose. 
On October 23, 1886, he took passage on board one of the défendants' 
trains at Wakenda, Missouri, for Kansas City, at which latter place he 
arrived about 8:30 p. m. of the same day. While at the station at Wa- 
kenda, plaintiff proposed to sell the station agent a watch and chain, 
and with that view he opened bis trunk in one of the rooms of the sta- 
tion-house, and took ont two watches and a large bunch of watch chains. 
The station agent, after some conversation, declined to buy; but a boy 
in bis employ purchased a watch in bis présence and borrowed môney 
of him to pay for the same. The station agent himself furthermore 
promised to buy a watch from the plaintiff on his next trip. ' After this 
occurrence, he checked plaintifiPs trunk from which the watches and 
chains had been taken, to Kansas City, Missouri, witbout inquiry, and 
as ordinary baggage. Plaintiff came through on the same train with 
his trunk. In view of ail the circumstances, there can be no reasonable 
doubt that défendants' agent at Wakenda understood that the plaintiff 
was a dealer in jeweiry, and that he carried more or less of his stock in 
trade in the trunk in question. On the arrivai of the train at Kansas 
City, plaintiff went to his hôtel, (the same being in the Union dépôt 
buÛding at the station,) and did not call for his baggage until between 
9 and 10 o'clock a. m. of the foUowing day, — Sunday, October 24, 1886. 
In the mean time the trunk and contents were stolen from the custody of 
the Union Depot Company, and plaintiff never recovered but a portion 
of the contents, of the value of about $236. 

From various circumstances proven on the trial I infer and find that 
the trunk in question was stolen within less than two hours after its 
arrivai, very likely not much later than 9 p. M., October 23, 1886. 
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The Union Depot Company before alluded to appears to be, and I find 
it to hâve been, a corporation engagéd in the business of furnishing de- 
pot ifâcilities for yaripua raijroads (Jthe défendants' road incllided) whose 
trains enter Kansas City. None of said roads maintàined dépôts at Kan- 
'sas City, or baggage or waiting rooms. Such facilities are furnished by 
the dépôt company. The latter company reçoives ail baggage from de- 
fendants' baggage cars, removes the same from the platform to its bag- 
gttge-room j and delivers the same ont of that roonl to passengers on prés- 
entation of chepks. It also reçoives baggage intended for outgoing trains 
over the varions railroads that use its dépôt, and gives checks for the 
same over such roads, and places the same on bpard of baggage cars. 
Ail of défendants' passenger trains arrive and départ from the platform 
of said Union dépôt. That is the terminal point of the route for which 
fare is paid. On the evening of October 23, 1886, at about the hour 
when plaintiff arrived at Kansas City a numberof trains arrivedand de- 
parted from the dépôt in various directions. The arrivai and departure 
of such trains ordinarily led to an accumulation of baggage at that hour, 
and occasioned more or less delay in the delivery of baggage received 
from incoming trains. Frequently it seems that as much as two hours 
elapsed before the dépôt company could conveniently, and in the ordi- 
nary course of business, deliver baggage that had been received. 

Upon the foregoing finding of façts, my conclusions upon the varions 
points of law that hâve been discussed are as foUows: First. That the 
défendants' station agent at Wakenda having cheoked the trunk in ques- 
tion as baggage, with knowledge that it contained jewelry, and without 
any concealment practiced by the plaintiff as to the contents of said trunk 
or the value of the same, the plaintiff is not estopped from demanding 
full compensation for the trunk and its contents, as though the contents 
•syere in fact ordinary baggage, and not merchaudise, EaUroad Co. v. 
E-abff, 100 U. 8. 27, 28. Second. That the plaintiff did not demand 
his tnmk within a reasonable time after its arrivai in Kansas City. He 
should hâve demanded it on the evening of his arrivai, Roth.v. Èailroad 
Oo., 34 N. Y. 648; Jones v. Transportation Go., 60 Barb. 193; RaUroad v. 
Màhan, 8 Bush, 184; Bumdl v.RaUroad, 45 N. Y. 184; Hutch. Carr. §§ 
707-715. Third. I conclude that, under the circumstances of this case, 
(it not being customary to deliver baggage from the platform va Kansas 
City immediately on the arrivai of trains,) that plaintiff might lawfully 
postpone claiming his baggage until such hour as the dépôt company 
was ordiparily prepared to deliver baggage, (say for a space of time not 
exceeding two hours,) and that in the mean time the défendants' liability 
as a common carrier and insurer against loss would continue. Fourûi. 
I conclude that plaintiff's baggage was in point of façt stolen within less 
than two hours after its arrivai, and before the lapse of a reasonable time 
for claiming the same, and that by reason of such fact plaintiff is not 
precluded from charging the défendants as insurers for the loss of the 
same. Fifth. I conclude that the Union Depot Company, on the facts 
disclosed, was the agent oftke défendants, at least in taking baggage from 
their trains, removing the same to its baggage-rooni, and there delivering 
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the same to passengers; and that the défendants are accordîngly liable in 
this case. îfin v. EaUraad, 10 Mo. App. 132-134. 

Whether the défendants would be liable for baggage brought over theii 
road and lost ont of the baggage-room of the Union Depot Company afia- 
the lapse of a reasonable time for delivery , and after défendants' liability 
as insurers had expired, or whether the Union Depol Company vxndd in 
tiiat evenl alone be Uable for such loss, as warehouseman, and on the ground 
of négligence only, it is unnecessary in this case to détermine. I will 
enter an order directing the receivers to pay plàintiff the value of the 
trunk and contents at the time of the losa, less the value of the jewelry 
that was recovered and returned to him. The téstimony as to the value 
of the contents of the trunk is not whoUy satisfactory. Hence I will 
order an inquiry before one of the standing masters in chancery, as to 
thé value of such contents, and to that end will order the plàintiff to 
make out an inventory as near as he can from any papers, books, or 
accounts in bis h^nds, 6f the contents of the trunk, showing the kind 
of jewelry it contained and quantity and value as near as may be, and 
requiring him to appear before the master witb such inventory and 
vouchers, on some day to be designated by the master, and submit to an 
examinatiôn under oath relative to the same. The receivers will pay 
Buch sum as is reported by the master to be the value of the trunk, sueb 
payment to be made when the report bas been oonfîrmed. 



Lapmn V. Chicago, W. & N. R. COé 
(Oireuit Court, S. D, Wîseonsin. December 10, 1887.) 
EuntxsT DoMAnr— OoHFBKBATioN— Damaob to Pabt kot Takbk— Adapta- 

BEUTT FOB FuTUBB; IJsE. 

In an action for damages to land, caused by the construction of a railroad, 
the plaihtiS is entitled to recover the tben f air market value of the part taken, 
tmd the amount of the damage to the residue by such taking, to be estimated 
by considering the value of the land for the purposes for which it was used 
when taken, or its reasonable adaptability to particular uses, having référ- 
ence to the ezistin^ wants or business of the communlty, or such as might 
then bave been reasonably expected in the near future. 
Samb— CoMPiàïBATiON— HoTKL Pbopektt— DBrVKS— Annoyascb. 

In an action for damages by the construction of a railroad across a tract of 
land, the plàintiff cannot recover for in jury to drives about the premises, the 
snnoyance or danger of flre from passing trains, loss of patronage to a 
hôtel on such land, the cost of a; retalning wall along the track, or for im- 
proper or négligent constructioi^ ofthe road. 

BaMB— €0MPBH8ATI0H— HOTBL PbOPBETT— DlMINXJTIOIÎ OF BUSINESS. 

In an action for damages resulting from the construction of a railroad across 
plaintiff's hôtel property, évidence that the construction of the road will di- 
minish the business of the hôtel is admissible only to aid the jury in determin- 
ihg the weight of direct testiniony of depreciated value. 
Same— Railboad-^Cohpbnsation-^Benbfit Oônfekbbd as Abatbmbht. 

In an action for damages to land in Wisconsin.resultiiig from the construcUon 
of a railroad, the f act that the road is a trunk Une to Chicago is not s.uch a 
bëhèfit to plaintiS as will be considered in abatement of the damages suffered 
by him. 
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6. Etïpbnçb— Expert Tkstimont — Province of Jury. 

In deVermining the weight to be s;iven to the opinions dt experts concern- 
ing values and damages, the jury may apply their own gênerai knowledge and 
ideasto the matters of fact in évidence. 

6. Bame. 

In determining questions of value and damage, it is proper for the jury to 
consider the évidence of actual sales of other Tands at or ahout the time of 
the taking by the railroad company of the plaintifE's land, provided such lands 
were of the same gênerai character, similar in situation, and located in the 
immédiate vicinity of those of the plaintifE. / 

7. 8amb — Value of Land— View bt Jury. 

The knowledge which a jury has acquired by a view of the premises may 
be used by them in determining the weight of conflicting testimony respect- 
ing value and damage, but no further. 

At Law. Action for damages to land by the construction of a rail- 
road. 

D. H. Sumner and J. V. Qtuxrles, for plaintiff. 

/. G. Flahders, Hugh Eyan, D, 8. Wegg, and Howard Morris, for de- 
fendant. 

Dyeb, J., (chargîng jury.) This is a proceeding, removed from the 
state court, for the ascertainment of the damages alleged to hâve been 
suptained by the plaintifif by reason of the construction of the defendant's 
railroad across a certain tract of land owned by the plaintiff, situated in 
the county of Waukesha. The premises in question consist of 80 acres 
of land, upon which are located the suramer hôtel known as the "Foun- 
tain House,"itsadjunots and appurtenances. They are bounded on the 
north by Collège avenue, ou the east by Grand avenue, on the south by 
what hâve been spoken of as the "Agricultural Society Grounds," and on 
• the west by Wést avenue; and iri part are within the corporate limits of 
the village of Waukesha. The railroad, as the maps in évidence show, 
enters the plaintiff's lands from the north at Collège avenue, which it 
crosses, and passes over what hàs been described în the testimony as the 
"14-acre tract," in a curvilinear course, until it touches theline of West 
avenue, and runs thence along the east line of tha.t avenue to the south 
limits of the plaiiitiff's premises. The plaintiff daipas that, in estimat- 
ing values and damages, the property should be separated into three 
parcels, consisting of one tract of 14 acres, another of 26 acres, and an- 
other of 40 acres; and some of the witnesses make their estimâtes upon 
the basis of suoh a division, There is no dispute about the quantity of 
land actuaUy taken for railroad purposes, — thatit is 6.42 acres. 

Two questions are presented for y dur considération: Mrst. What was 
the market vajue of the strip of land, 100 feet wide, actually taken for 
right of way, at'the time it was taken? Second, to what estent, if at ail, 
were the remaining lands of the plaintiff depreciated in their market 
value, by the construction of the road over the strip taken? The time 
at which values are to be ascertained and damages determined, is the 
date of the award made by the commissioners in the condemnation pro- 
çeedings, which was the twenty-second day of September, 1885. You 
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must keep that in mind as the time when the liability of the railroad 
Company wasincurred; and the extentof its liability dépends upon what 
youfind to hâve been the value of the land actually appropriated at that 
time, and the resulting damages ta the adjacent premises. 

The railroad company had the lawful right to build its road across the 
plaintiff's land; it being a condition to the exercise of that right that it 
should make to the plaintifiFjust compensation therefor. Just compen- 
sation consists in making the owner good, by an équivalent in money, 
for the loss he actually sustains in the value of his property by beihg 
deprived of a portion of it. It includes, not only the value of the land 
taken, but also the diminution of the value of that from which it is sev- 
ered. Bigdow v. Railway Co., 27 Wis. 487. 

From the nature of the case, thè testimony bas covered a wide field of 
inquiry, although the principal issue is confined within quite narrow 
limits. The parties are far apart in their claims as to what is the tru« 
measure and extent of the plaintiff's loss and alleged injury, and many 
of the witnesses differ widely in their opinions and estimâtes. On the 
side of the plaintiflF, witnesses hâve placed the value of the strip of land 
taken by the railroad company on the twenty-second day of September, 
1885, at sums varying from $10j860 to $11,100, and bave estimated re- 
sulting damage to the remainder of the 14 acres at from $4,600 to 
$7,200, and to the remainder of the 40-acre tract at from $1,300 to 
$2,000. On the side of the défendant, witnesses hâve placed the value 
of the strip of land actually appropriated by the railroad company, at 
sums varying from about $3,000 to $6,800, and hâve estimated result- 
ing damage to the remainder of the en tire property at from $1 ,700 to about 
$6,000. I believe this fairly states the extrême limits between which 
the testimony ranges on this subject; some of the witnesses, as must hâve 
been observed by you, striking a mediuni between the extrêmes. Then 
there are witnesses for the plaintiff who estimate further damages, in the 
form of alleged injury to the hôtel property proper. As, for instance, 
one witness gives it as his opinion that the hôtel property was dam^ed 
by the taking of the strip for the construction of the road to the extent 
of $20,000. Another witness says he thinks the hôtel property was of 
the value of $246,000 on the twenty-second day of September, 1885, and 
that it was diminished in value by the construction of the road across 
the plaintilf 's land, 8 per cent. Some of the defendant's witnesses, as 
you will remember, include, in their gênerai estimate of damage, such 
dépréciation in value as they think the hôtel property, or some part of 
it, suffered; and others are of the opinion that that property was not in- 
jured or depreciated in value bj' the construction of the road over the 
plaintiff's premises, and so they do nOt include any such dépréciation in 
their estimâtes of damage. Some of the witnesses bave estimated values 
and damage upon the basis of certain divisions of the property which 
they hâve stat-ed to you. Some hâve based their estimâtes upon their 
views of the availability of the lands for platting in the form of village lots, 
and bave determined values according to the theory of division into 
lots. Others haVe based their estimâtes upon the view that the land 
v.33F.no.7— 27 
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shouldibe cônsidered in part as aSa« prOperty, and in part as adapted to 
use in tbe fonn of platted projieriy. ; In short, as the views of the wit- 
nesses bdve differed with référence to the character, situation, and adapt- 
ability to various uses of the lands in question, their estimâtes of value 
and damage hâve differed. 

Keeping steadily and olearlyin mind the fact that you are to déter- 
mine — iPîrgf, what was thefair market value on the twenty-second day 
of Septembfer, 1886, of the strip of land taken from the plaintiff by the 
railroad oompany for railroad purposes; and, second^,, how much were the 
lands from which the strip was severed, depreciated in their market value 
at tbe time naiued, by the appropriation of the strip, — you must, in the 
first place, as you take np thèse questions, consider the situation just as 
it waa OU; the twenty-second day of September, 1885. On that day the 
railroad oompany comés there and takes this strip of land for its right 
of way. It intends to build a; railroad. Now, look at the character, 
the situation, thé surroïmdings, the condition of this property, consist- 
ing of 80 acres, at that time. To what uses was it then being put? To 
what uses,; just as it then stood; was the land, or any part or parts ofit, 
reasonably. adapted or available in thè immédiate future? What was the 
intention Of the plaintiff at thatiime with référence to the use of the land? 
How was the railroad located with référence to its course over the land? 
How was the Demainderof the land left or affected, immediately after 
taking out the âtrip for right of vway, with référence to situation, actual 
use, and , availability for any reasonable use in the immédiate future? 
Thus looking àt the whole situation as it was at the time, what was the 
fair market value of the strip taken on that day; and, if the remaining 
land was depreciated in its market value by the taking of the strip for 
raUroadpurposes, how much was it depreciated? Such is the rule to be 
aipplied ; and by market valuej I mean what the property would bave sold 
for in cash, or on such time and terms as would hâve been équivalent to 
cash, to a perron desiring to buy* 

1 The plaintiff çlaims that the hôtel property and its appurtenances côn- 
sisted of 26. actes of land, whieh, as described, extended to the railroad 
on the'west; and he further claîms that this 26 acres, with the improve- 
ments, shtiuld beconsidered distinct from tbe balance of the land, Then 
he daims that the 14 acres spoken of, and the 40-acre tract, should be 
considered sepàrately from Jthe ■ hôtel property, and should be valued 
with référence toinjury thfereto, on the basis of their availability for cer- 
tain uses, distinct from the hôtel property. As I bave said, some of the 
witnesses make their estimates; of value and damage with référence to 
such a division, Other witnesses make their estimâtes in accordance 
with othèr forms of séparation of the property, iivhich they deem most 
correct for the purpose ofarrivingat values and damages. Neither the 
plaintiff nor. any ;of the witnesaes can make any arbitrary divisions of 
tbe property for tlie purpose of : lâying the basis for the allô wance of dam- 
ages, or for estimates of damage, which are conolusive upon you. They 
had :the right to put before you their views of how the. property should 
be considered, eitber as an entirety or in separate parcels, in giving their 



LAFIJN' è. CHtCAGO, W. & N. E. CO. '419 

opinions of: Value aûddamage, 'but j^pu are not bdund'ijy thêir cônclïi- 
sions in that respect. 

The court cannotinstrùct ybu that you must considér the eritlre 80- 
acre tract as a whole, or as divided into any particular parcels, in dé- 
terinining the question of damages. Having heard ail the testimony, 
and understanding the sitilation of the property as it was on tHe twèiity- 
second day of September, 1885, the uses to which it was put, and its 
adaptability to any uses in the immédiate future, yott will say Whether 
it should be eonsidered as one entire tract, in arriving ât values and dàin- 
agés, or whether, in view of any adaptability of différent parcels to dif- 
férent uses, it should be eonsidered in such parcels. If you find from 
the évidence, for example, that the40-acre tract was ùsed for agricùltiiral 
purposes, and was most available for such use in the immédiate future, 
and if you are convinced that it should be eonsidered as a parcel of iand 
distinct from the rest of the property, because of such use or adaptabil- 
ity to such use, then you are at liberty to so considér it, and to treat it, 
in estiiùating value and damage, as agriculturallands. Or, if you should 
find that at the time named it wâs more reasonably adapted to some other 
use in the immédiate future, and that therefore it should be eonsidered 
separately from the rest of the property, you are at liberty to so considér 
it, and détermine the question of damage, so far as it is concemed, with 
référence to such use. So, too, if you should find that any of the Iand 
between the 40 acres and Collège avenue, not inçluded in what you may 
find to be the hôtel property proper, was on the t wenty-second day of Sep- 
tember, 1885, reasonably adapted to any particular use in the iminediate 
future, and that in view of that fact it should be eonsidered separately 
from the remaindèr of the property, you are at liberty to so considér it, 
and to arrive at your conclusions with référence to value and damage, so 
far as such Iand is concemed, on the basis of such adaptability to immé- 
diate future use. On this subject the court will only add that, in ascer- 
taining damages, no division of the property should be made regardless 
of the uses to which the Iand was put, or of its reasonable adaptability 
to particular uses, on the twenty-second day of September, 1885, for the 
mère purpose of enhancing the damages to be paid by the défendant. 
Such a séparation of the property, for such a purpose alone, would be 
wholly arbitrary, and therefore unjust. 

The plaintiff claims that on the twenty-second day of September, 1885, 
portions of this Iand were of such a character, and were so situated, that 
they could be platted into village lots, and be made available for pale and 
use in that form for résidence purposes, and therefore that on this ques- 
tion of value and damage they should be eonsidered with référence to 
such alleged availability. As I bave already said, the inquiry must be, 
what was the property worth in the market, viewed not merely With réf- 
érence to the uses to which it was applied on the twenty-second day of 
September, 1885, but with' référence to any usësto which it was plainly 
adapted? Compensation to the owner is to be estimated by référence to 
the uses for which the property was at that time suîtable, having regard 
to the then existing business or wants of the community where the Iand 
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is situated, or such as might hâve been then reasonably expected in the 
immédiate future. Boom Go. v. Patterson, 98 U. S. 408. No part of the 
land in question was platted into lots on the twenty-second day of Sep- 
tember, 1886, and you are notto consider it, and must not consider it, 
as then so pjatted. The question is not, what would lots sell for in the 
distant future if the land was platted or divided into lots, streets opened, 
and lots offered for sale. Nor is the price per lot a measure of value, 
either in the near or in the distant future, because you cannot award 
damages for any supposed profits that might be made in the future by a 
division pf the land into lots. That would be too repiote and uncertain, 
— too spéculative. The true inqùiry is, what were the pièces of land 
actually . takeii and the adjacent lands, worth, in the market on tîie 
twenty-second day of Sçptember, 1885, with référence to their availabil- 
ity for any purpose to which they might be reasonably put by a provi- 
dent, discreet business man in : the immédiate future? The plaintiff 
daims that portions of the land were available for platting into lots, and 
for sale as such lots in the imi^ediate future; and so the court has per- 
mitted him to show in what mauner and form, and to what extent, in 
the opinion of witnesseg, the land was so available, — not as giving him 
the right to recover depreciated value of the property as if it were then 
in fact platted into lots, nor on the basis of a price or value per lot; but 
asshowing, siijiply, thatit was adapted to use as platted property. And 
if the évidence satisfies you that any part of the land was valuable for 
use in the immédiate future as village lots, and -syas depreciated in value 
for such use by the taking of the strip, then you may consider that fact 
in estimating the extent of the dépréciation. 

, As the .suprême court in this state has said in one of the cases that has 
been cited by counsel, the jury is to assess the market value of the land 
taken for the use of the railroad company, and the damages to the other 
adjacent l^nds of the owner resulting from such taking. To do this in- 
teliigently, it becomes necessary to détermine the location, quality, and 
condition. of the land; the uses to which it was at the time of the taking, 
or might be i^the immédiate future, applied; its market value, the 
manner in which: the taking of a part of the tract would affect the resi- 
due; and any other conditions affecting such value and damages. Wash- 
bum V. Raëroad Co., 59 Wis. 369, 18 N. W. Rep. 328. And as that 
court further says in the same case, if the, value of the land taken, at the 
time it was taken, was enhanced by reason of its adaptability to some 
use to which it might be put in the immédiate future, — as use for agri-' 
çultural purposes,. or use for platting into lots, or any other use or pur- 
pose, — and if its then présent value was thereby increased, such value 
may be adoptqd as the basis for the assessment. The same rule applies 
in ascefftaining the damages to adjacent lands affected by the taking of a 
part for ra,ilr9ad purposes. A mère intention on the part of the plain- 
tiff, at some indefinite future time, to subdiyide some part of the land 
from which the lOO-foot strip was taken into lots, and to sell them if 
possible, from time to time, as best he could, at a profit, is not control- 
Ëng. and, staiidingalone, is inimaterial. Itistheactual useof the prop- 
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erty, its adaptability to any advantageous use, the intention of the plain- 
tiff in connection with such use, and ail the surrounding circumstances, 
at the time a part of the land was actually taken, that must be consid- 
ered. No change of use or intention on the part of the plaintiff, if any 
hasoccuried since the taking ofthestrip by the défendant, and no change 
in the adaptability of the plaintifFs land since that time, can alter or en- 
hance the plaintiff 's damages. 

I hâve stated that, as to the adjoining lands claimed to hâve been in- 
juriously affected by the taking of the 100-foot strip for railroad purposes, 
the measure of damages is its actual dépréciation in value at the time of 
the taking. This dépréciation is to be determined exclusive of ail re- 
mote, fanciful, or spéculative injuries. What I mean by that is this: 
Witnesses hâve testified to what, in their opinion, was the extent of such 
dépréciation, and, as some of the reasons for this opinion, they bave said 
that the drives around and about the premisesarë impaired; thatincon- 
veniences and dangers arecreated in crossing the railroad track; that the 
proximity of the road wiU cause annoyances in the way of smoke from 
the engines, noise of the engine whistles and passing cars, and increased 
exposure to fire. Other witnesses, examined as experts, bave testified 
that because of thèse alleged inconveniences, dangers, and annoyances, 
or some of them, the business and patronage of the Fountain House will 
in their opinion be diminished, aftd that their effect upon the use of the 
property for summer hôtel purposes will be detrimental. Now, you 
must clearly and distinctly understand that none of this testimony was 
admitted for the purpose of laying the basis for the recovery of damages 
for such remote and spéculative injuries, and cannot be properly consid- 
ered by you for any such purpose. It was only admitted for the pur- 
pose of aiding you in determining the weight to be given to the direct 
testimony of depreciated value. Its function is to strengthen the testi- 
mony of the witnesses who say that the property is depreciated in mar- 
ket value by the taking of the strip for right of way and the construction 
of the road. The object of this testimony is, in short, to account for the 
alleged decrease in the value of the property as given in the opinions of 
the witnesses. You must see that there is a wide distinction between 
giving damages for such consequential and contingent sources of injury, 
and compensating the plaintiff for any actual dépréciation of bis prop- 
erty, because of the inconveniences, dangers, and annoyances mentioned. 

You wiU therefore bear clearly in mind that you are not to aUow the 
plaintiff", as damages, any loss of profits in the business of the hôtel, or 
loss of business or patronage, either presently or prospectively ; nor are 
you to allow him damages on account of inconvenience or danger in the 
use of the drives on or around thè premises, or on account of annoyances 
arising from smoke from the engines or noise of the engine whisùes, or 
increased exposure to fire, or on account of any inconveniences in the use 
of the hôtel property; The true question is, how much was the saleable 
value of the lands of the plaintiff, and the improvements thereon, from 
which the strip for right of way was severed, diminished by the taking 
of that strip for railroad purposes? While, therefore, it is your duty, 
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in Computing the damages in this case, to exclude the items before men- 
tioned, aniJ any others of a similar nature from your considération, as 
independettt items of damage, you will at the same time uuderstand 
that you liaVe the right, and that it is entirely proper to consider this 
testimony ofalleged inconveniences, annoyances, arid dangers, and any 
probable effects upon the business of the hôtel, as accounting in some 
measure for the valuations stated by the witnesses; also to enable you 
to estimate the value of the opinions of witnesses as to the alleged 
dépréciation in the value, of the property; and, determining from the 
lestimony how muoh, if at ail, the property is diminished in value by 
exposure to those remote injuries, in that raanner to aid you in measur- 
ing the actual or real loss, if any, to the plaintiff by the severance from 
his lands of the strip taken for right of way, and its appropriation for 
railroad purposes. Watson v. RaUway Co., 57 Wis. 353, 15 N. W. Rep. 
468. ; . 

From what bas been said, it must be plain to you that care is needful 
in discriminating between the ailowance of the items named, or any of 
them, as damages against the défendant, which the jury cannot do, and 
the considération of those items as bearing, in the manner and within 
the limita stâted, upon the estimâtes of depreciated value made by the 
witnesses. And hère I instruct you that if you find that some or any of 
the witnesses, in giving their opinions of depreciated value of the prop- 
erty not taken for railroad purposes, bave added to the actual depre- 
ciated value any amounts as damages for loss of business, annoyance 
from smoke or noise, inconvenience in the use of the drives, hazards of 
fire, or any other items which the law does not allow, you will reject 
such items of damage as not recoverable against the défendant, hère. 
Necessarily, in a case of this character, much of the testimony consists 
in the expreésion of opinions touching the subject-matter involved. It 
is your province to weigh the testimony of witnesses whose opinions hâve 
been given upon the subjects of value and damages, by référence to the 
whole situation of the property and its surroundiugs, and ail the attend- 
ant circumstances, and by applying to it your own expérience and gên- 
erai knowledge. The évidence of experts as to values and damages does 
not differ in principle from the évidence of experts upon other subjects. 
So far from laying aside their own gênerai knowledge and ideas, the jury 
may apply that knowledge and those ideas to the matters of fact in évi- 
dence, in determining the weight to be given to the opinions expressed. 
Wbile the jury cannot act in any case upon particular facts material to 
its disposition resting in their private knowledge, but should be governed 
by the évidence adduced, they may and should judge of the weight and 
force of that évidence by their own gênerai knowledge of the subject of 
inquiry; and while great weight should always be given to the opinions, 
honestly and candidly expressed, of those familiar with the subjectj they 
are not to be blindly received, but are to be intelligently examined by 
the jury in the light of their own gênerai knowledge, giving them force 
and control only to the extent that they are found to be reasonable. 
Head v. Hargrave, 105 U. S. 49. In short, the rule on this subject is 
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that a jury is not bound to give weight to testimony which is eontrary 
to what every person of ordinary intelligence knows to be true. But 
while a jury may resort, in a case like this, where the testimony of value 
and damages is conflicting, to their own gênerai knowledge of the élé- 
ments which affect the assessment, in order to détermine the relative 
weight of conflicting testimony, their détermination must be supported 
by the testimony. You must not understand that a verdict should be 
rendered, or can properly be rendered, on any individual knowledge of 
jurors of disputed facts material to the case, or upon their private opin- 
ions, régardless of the testimony; for that would be most dangerous and 
unjust. 

In determining the questions of value and damage, it is proper to con- 
sider the évidence of actual sales of other lands at or about the time of 
the taking by the défendant of the plaintifif's land, provided such lands 
were of the same gênerai character, similar in situation, and located in 
the immédiate vicinity of those of the plaintiff. Evidence of such sales, 
as bearing upon the question of market value, is often of great weight in 
determining the value of real estate where such value is in issue. 

As I hâve before observed, witnesses who hâve kept summer hôtels in 
dififerent localities from that of the plaintiff hâve been permitted to testify 
before you as towhat effect, in their opinion, the building and opération 
of the defendant's road would hâve upon the hôtel business of the plain- 
tiff. The object of this testimony, i and the only purpose it can serve in 
the case, I hâve fuUy explained to you. Of course this testimony is mère 
expression of opinion, and must be weighed and considered as such. It 
is conjectural and spéculative, and just such weight should be attached 
to it as it is reàsonably and iairly entitled to, in the judgment of the 
jury. It is claimed by the défendant that it is the expérience of other 
summer hôtel keepers who bave been called as witnesses that other sum- 
mer hôtels, accommodating a class of guests similar to those accommo- 
dated at the plaintiff 's hôtel, and located a much nearer distance to an 
operated railroad, hâve from-year to year, while such railroad bas been 
operated near them, carried on a successful business. In reply, it is 
insisted by the plaintiff that his hôtel is situated differçntly irom those 
referred to by the defendant's witnesses, and that the différences in situ- 
ation and surroundings make the cases of the other summer hôtels men- 
tioned inapplicable. Thèse claims of the parties, and any testimony 
adduced in support of them, are entitled to careful considération by you, 
in determining the weight to be given to opinions of witnesses as to the 
alleged injurions effects upon the business of the Fountain House, of the 
construction and opération of the defendant's road. 

Under the ruling which the court has made on the subject, nothing 
can be allowed the plaintiff for the cost of a retaining wall upon any 
portion of the defendant's right of way, or along any part of the plain- 
tiff 's premises. Some testimony was introduced by the plaintiff to show 
the necessity and cost of retaining walls at the point where the railroad 
crosses Newhall avenue. Nothing can be allowed for the expense of such 
retaining walls. This testimony was offered for the purpose, merely, of 
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supporting the plaîntifPs claim that his premises, outside the right of 
way, were injured in their use by the construction of the railroad over 
Newhall avenue, and were thereby diminished in value. Nor should any 
damages be allowed on account of any improper or négligent construction 
of the road, or work done within the right of way. It is to be assunied 
that the road was properly constructed. Further, in this connection, I 
instruct you that there can be no recovery for loss of land by undermining 
or crumbling away, outside of defendant's right of way, whether such 
crurabling away is or shall be caused by détective construction of the 
road, or by any action of surface water flowing from the plaintiff' s land 
into the eut made by the défendant in its right of way. 

The fact has been brought eut in the testimony that the defendant's 
line of road is a trunk Une to Chicago. At the suggestion of plaintifï's 
counsel, I say to you that that fact does not constitute such a spécial 
beneflt, conferred on the plaintifï's property, as, under the law, should 
be considered by you in abatement of, or as an offset to, any damages 
which you may find the plaintifif entitled to recover. 

You hâve been permitted to view the premises in question. The object 
of this view was to acquaint you with the physical situation, condition, 
and surroundings of the premises, and to enable you better to understand 
the évidence on the trial. The knowledge wbich you acquired by the 
view may be used by you in determining the weight of confiicting testi- 
mony respecting value and damage, but no further. Your final conclu- 
sion must rest on the évidence hère adduced. 

In arrivingat a verdict, it is your duty, not only to weigh with care 
and scrutiny ail the testimony which has been produced before you, but 
also to attempt, so far as possible, to reconcile the confiicting testimony 
upon questions of value and damages. As I said in the outset, there is 
a wide diversity in the testimony of différent witnesses as to the value 
of the plaintiff 's land actually taken, and the dépréciation in value of that 
part not taken. In attempting to reconcile the confiicting opinions of 
witnesses, you should carefully consider the différent théories upon which 
such opinions are based. See, on the one hand, if witnesses bave exag- 
gerated the values which they hâve placed on the land, or any part of it, 
or the éléments of injury which enter into their estimâtes of depreciated 
value, or whether they hâve included éléments of injury which do not 
exist, or which should not be considered. See, on the other hand, if 
witnesses hâve unduly diminished values or the éléments of injury which 
enter into their estimâtes, or whether they bave omitted altogether élé- 
ments of injury which in fact exist and should be considered. See if the 
théories upon which the witnesses on either side proceed in reaching their 
conclusions are sound or fallacious, and, as you apply thèse and similar 
tests, you may be able to reconcile confiicting testimony, give it ail due 
weight, and arrive at just results. 

It is due to counsel on both sides to observe, in conclusion, that by 
their learning and ability, so signally displayed on the trial, we bave ail 
been greatly aided in the investigation of the law and facts of the case. 
Rarely do we hâve opportunity to listen to arguments of gréa ter excel- 
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lence than those whîch hâve been made in this case; and the court ia 
confident that in arriving at a verdict you wili faithfully endeavor to do 
justice between the parties. 

Your verdict must be for the plaintifF for some amount, and you will 
alow him interest at 7 per cent, on whatever sum you find him entitled 
to recover, from the twenty-second day of September, 1885. 

Verdict for plaintifl for $16,177.77. 



Ramsey et al. v. Hanlon et al. 
iCireuit Court, W. D. Pennsyhania. November 28, 1887.) 

1. Convbksioîî-^Of Kbai/TT undeb Will— Directions. 

A testatér after devising his realestate to his wife for lier life, provided by 
his will as follows: "After the death of my said wife I allow ail my esta te 
to be disçosed of at public sale, and as soon as the proceeds of the sale ia 
coUected it Is my ■will that the amount be equally divided between my dangh- 
ters, share and share alike, viz., Polly, Nancy, Sarah, and Rachel. " He made 
no other disposition of his real estate. Hâd, that the words "I allow" were 
used in the sensé of. positive direction, and the will worked an équitable con- 
version of the real estate. 

2. Same. 

This conversion took place at the death of the testator, when, eo insianti, the 
shares of the daughters passed to them as personalty. 
8. Same— TJndbr Will— Shebipf's Sale— Act Pa. Fbbbuary 24, 1884. 

The, real estate having been taken in exécution and sold by the sherifE upon 
s judgment against the testator's personal représentative alone, without join- 
ing the heirsor his said daughters, or first waming them by scirefaciM, agree- 
ably to the Pennsylvania Act of February 84, 1834, which reqnires heirs or dev- 
isees to be màde parties in order to charge their real estate with the pay- 
ment of the decedent's debts, in ejectment by the daughters after the widow's 
death, Jteld, that by reason of the conversion efEected by the will the act wa» 
not applicable, and the sherifi's vendee took a good title. 

At Law. Action of ejectment by Mary Ramsey and others against 
Alex.nnder Hanlon and John Hanlon, to recover certain real estate which 
had been taken in exécution and sold on a judgment against the per- 
sonal représentative without joining the heirs or devisees. 

Ramsey & Maxwell, W. B. Rodgers, and George S. Hart, for plaintifif. 

M. G. Acheson and Brovm de Stewart, for défendants. 

AcHESONi J. The only ground upon which the plaintiffs question ti/e 
title acquired by the purchaser at the sheriffs sale is that the sale was 
under a judgment against Sarah McCreery, executrix of William Mo- 
Creery, deceased, without joining the heirs or devisees, or warning them 
by scirefadasi as required by the thirty-fourth section of the act of as- 
sembly of February 24, 1834. Purdon, 630 pi. 112. But if, as the de- 
fendants contend, the will of William McCreery worked an équitable 
conversion of his real estate into personalty, then it is clear that the act 
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has no application to the case. Ldper v. !Z7io»nson, 60 Pa. St. 177. Did 
the will effect such a conversion? I am of the opinion that it did. Pro- 
viding for the disposition of bis estate upon the decease of his widow, 
• the testator directs as foUows : ^' After the death of my : said wife , I allow 
ail my estàte to be disposed of at public sale, and as soon as the pro- 
ceeds of thesalèas collected, it is my will that the amount be equally 
divided among my daughters, share and share alike, as follows, viz., 
PoUy, Nancy, Sarah, and Rachel; and should ftny of them be dead be- 
fore such distribution, then an equal distribution among the survivors." 
Now, manifestly, the words "I allow" are hère used in the sensé of pos- 
itive direction, for without the sale the testator's expressed intention in 
respect to distribution could not be caçried out. This interprétation is 
strongly confirméd by comparing the foregoing provision with a subsé- 
quent clause of the will, viz. : " Should my said wife Sarah , at any time after 
my death \gét married, it is my will that as sooîi after such niàmage that 
ray estate be sold and distributed in the samemanneras above provided 
fprat the, time of her death, givinjg to mysaid wifei her légal dower, and 
'no moréif Thus hath the tçstator himself signified that he used the ex- 
pression ^^IflUow" as the équivalent of"I will." iFùrthermore, the tes- 
tator hasiûàde no other disposition of his real estate. PresUmably, a 
partial intestacy was not within his contemplation. Without a sale of 
the r^restiït«i the scheme of the will, indeed, woïild be frustrated. 

There is no lack of authority to support the conclusion thaï a conver- 
sion was hère intended- ■: Mohmi y. Mâler, 100 Pa. St. 47; Fyle^s Appeal, 
102 Pa. St. 317; HufÉ's Appeal, 105 Pa. St. 128; Appeai qf tke OUy of 
P/iitockîpAia, 112 Pa. St. 470, 4 Atl. Rep. 4. 

The plaihtififs,lipweyer,insisjt that there was np conversion, at any rate, 
until the death of the widow; and hence, at the time of the sheriffs sale, 
the larjd retâiûed its character of real estate. But it is well settled, at 
least in Pehnsylvania, that the principle of equita.ble conversion ap plies 
notwithstànding the period of sale is remote, and the actual conversion 
cannot be madeimtil thé timè arrives. Rinéhàrt v. Jïamson, Baldw, 
177; ParUn8on*8 Appeal, 32 Pa. St. 455; Leiper v. Thormon, mipra. In 
Pariànson^a Appeal, snipra, althdùgh the real estate wàs devised to the tes- 
tator's wife for life, and the sale for the purpose of distributing the pro- 
céeds among the ûhildreii was postponêd until after her death, itwas yet 
held that, as regards the children, the conversion took place at the tes- 
tator's deai;hVwhén, eo instanU, their shares passed tothem as personalty. 
So hère, as respects the plaintifls, the conversion from réalty to personalty 
occurred at the death of William McCreery. 

Election to hold the land aÉf realty is out ôf the case. No évidence 
thereof was ofifered. That nô such effect can be attributed to the bring- 
ibg of this action is quite clear. Certainly no such élection was open to 
the plaintiffs, after the sheriffs sale. 

The Court theh being of the opiûioti that the putchaser at the sheriffs 
salej \inder whom thè défendants claim, took the wlaole title fôrtnerly of 
Willîato McCreery to the land in controversy, the finding must be in 
favû* of thé defendaïits. 
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And now, Noveniber 28, 1887, the court finds in favor of the défend- 
ants, and it is ordered that judgment upon thé tinding of the court be 
entered in favor of the défendants, with costs. 



FiNNEix V. Southern Kan. Ry. Co. 

{Circuit Court, W. D. Missouri, W, D. January 13, 1888. 

Limitation of Actions — Kemov al op Plaintiff to anothek State — Stat- 
UTE OF Sistbr State. 

Under Gen. St. Kan. 1888, e. 80, art. 3, 8 18, an action for personal injuries 
muBt beljronght within two years after the cause of action accrues, and sec- 
tion 25 extinguishes the cause of action after that time. The plaintiff sus- 
tained Personal injury in Kansas, and immediately w.entto Missouri, of which 
State he waa a résident, and there resided until trial, and did not bring action 
until more than two years had elapsed. Ueld, that the statutes of Kansas 
■would not bar an action given by the common law, unless both parties re- 
sided in that state during the full period of limitation. 

On Exceptions to the Evidence. 

Action by John K. Finnell against the Southern Kansas Railway Com- 
pany for Personal injuries sustained. The défendant offered in évidence 
the Kansas statute of limitations. ïhe plaintiff objected thereto. 

Plaintiff sued the défendant for personal injuries sustained in the state 
of Kansas, May 16, 1884, by falling off of the platform connected with 
one of defendant's station-bouses on the line of its road. At the time 
of the accident plaintiff was a citizen of Missouri, and returned to bis 
home in: Missouri immediately after the accident, where he continued to 
réside until the day of trial. Défendant is a Kansas corporation, and op- 
érâtes a line of road extending from Kansas Gity, Missouri, to Harper, 
Kansas. Un.der the laws of Kansas, an action for personal injuries is 
barred after the lapse of twO years. Vide chapter 80, art. 3, § 18, sUbd. 
3, Gen. St. Kan. 1868. Section 25 of the same article reads as foUows: 
" When the right of action is barred by the provisions of any statute it 
shall be unavailable either as a cause of action or ground of défense." 

This suit was brought in the circuit court of the United States for tho 
Western division of the Western district of Missouri, more than two years 
after plaintiff sustained the injury in qi^estion. On the trial defendant's 
counsel pleaded and offered in évidence the varions sections of the Kan- 
sas statutes above stated, as a bar to the action. 

Gates <fc îFaMace, for plaintiff. 

Gardiner Laihrop and Geo. W. McOrary, for défendant. 

Thaybb, J., (orally, ajler stating thefacta.) Referring to the objection 
made last^vening to the introduction of the Kansas statute of limitations, 
I will say that in my judgment section 25, art. 3, c. 80, was intended to 
extingaish a cause of action after the lapse of the statutory period of lim- 
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itation, and not merely to bar the remedy. I can conceîve of no other 
purpose to be subserved by the adoption of the section in question, un- 
less it was to extinguish the cause of action as well as to bar the remedy. 
Judge Story , in his treatise on the Conflict of Laws, appears to hâve been 
the first text-writer who noted the distinction between statutes of limita- 
tion that bar the remedy and those that extingush the cause of action. 
At page 487 the author says, in substance, that when a statute of limi- 
tations extingwkhes the debt m cause qf action after the lapse of a certain pe- 
riod, such a statute may be pleaded in a foreign jurisdiction as a bar to 
the cause of action or debt when there sued on, provided the parties con- 
tinue to réside in the state where the law extinguishing the cause of ac- 
tion prevails — during the full period of limitation, so that it bas actually 
operated on the parties and on the case. The rule stated by Judge Story, 
as restricted by the proviso, was approved by Tindal, C. J. , as a rea- 
sonable rule, especially in view of the proviso, in the case oi Huber v. 
Steiner, 2 Bing. N. C. 202. The same rule, with the limitation that 
both parties hâve resided in the stàte where the law prevails for the full 
statutory period, and hâve been operated upon by the statute, is also 
stated as the correct rule in Wood, Lim. 22. 

So far as I can iind, from the limited examination I bave made, there 
is no warrant in the authorities for the remark made by Judge Holmes 
in Baker V. Stonebraker, 36 Mo. 349, that the qualification requiring rés- 
idence of both parties within the jurisdictiçn for the full statutory period, 
as stated by Judge Story, and approved by Tindal, C. J. , only applies 
where the statute invoked expressly requires such résidence within the 
jurisdiction, or excepts parties from its opération in case of absence from 
the jurisdiction where the law prevails. That remark, as it seems to me, 
was also unnecessary to ihe décision in that case. The suit was on a 
Maryland judgment, which could hâve no greater force and effect in Mis- 
souri than in Maryland, where it was rendered; and as in Maryland, after 
the lapse of 12 years, there was a conclusive presumption of payment, 
regardless of the résidence of the judgment debtor in the mean time, it was 
held that no effect could be given to it in Missouri other than as a paid 
judgment. As I understand, that, in the end, is aU that that case dé- 
cides. Some cases hâve been cited by counsel to the effect that where 
title to Personal property bas been acquired under the limitation act of 
a state which bas the effect in such state of creating a title — as some lim- 
itation acts do, that a title so acquired must be respected everywhere. 
Such was the case of Shelby v. Guy, 11 Wheat. 361. That class of cases 
turn upon a différent principle than is involved in this case. Title 
to Personal property may, of course, be transferred by opération of the 
laws of the place where it is situated and when the titJe is once acquired 
under such laws it must be recognized in ail other jurisdictions to which 
the property is subsequently taken. Jones v. Jones, 18 Ala. 248. 

There is also another class of cases in which a cause of action, which 
does not exist at common law, is created by the laws of a state. Causes 
of action of that character only exist in the manner and form and for the 
length of time prescribed by the statutes of the state which created them, 
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and if suit is brought on such causes of action in a foreign jurisdiction 
the limitation act of the state which created the cause of action may, of 
course, be pleaded. Boyd^s Adm'r v. Clark, 8 Fed. Rep. 849. 

The rule is différent, however, with respect to actions given by the 
common law. As suits may be brought upon causes of action arising 
under the common law wherever service can be obtained, it i§ difScult 
to understand how a statu te of limitation of one state, even though it ex- 
tinguisbes a cause of action after the lapse of a certain period, can bave 
any extraterritorial effect unless both parties to be ^ffected by the statute 
réside within the state where the law prevails for the fuU statutory pe- 
riod. In that event, if they remove to a foreign jurisdiction and suit ia 
brought upon the cause of action, it is reasonable to hold them bound by 
the Laws of the state under which they both lived and which extinguished 
the cause of action before they removed therefrom. As soon as the plain- 
tifï in the suit at bar sustained the injury of which he complains, he J^e- 
turned to the atate of Missouri, of which state he Vfas a résident. He had 
a cause of action for the wrong donehim under the laws of this state, and 
under the laws of every other state where the common law prevails, the 
moment tJie injury was smtained, although it was sustained in Kanças; and 
the statute of Kansas did not, in my opinion, extinguish.that, cause of 
action in Missouri because he did not remain for the period of twp, years 
subject to the opération of that statute. 

The resuit is that the objection to the admission of the Kan^ass^tutQ 
will be sustained. 



Nonce v. Richmond & D. E. Co. 
{Circuit Cowrt, W. B. North CaroKna. October Term, 1887.) 

1. LiinTATiON of Actions — Lbx Fori— Action fob Peksonal Injûbies. 

In an action against a railway company to recover damages forperson'al in- 
juries sustained, the right to relief is governed by the laws of the state in 
which action is brought, although it may be barred under a statute dt limita- 
tion of the state in which the cause of action accrued.* 

2. New Trial— Objections to Ybkdict— Wbioht of Evidence. 

When évidence is conflicting, and the witnesses are of good character, the 
verdict of the jury, if not manifestly wrong, or improperly obtained> pnght 
not to be set aside by granting a new trial. 

At Law. Action for pêrsonal injuries. 

This was an action brought by W. H. Nonce against the Richmond 
& Banville Railroad Company to recover compensation for persbnal in- 
juries sustained while peribrming his duties as an employé of the défend- 
ant. Judgment for plaihtiff. Défendant moved for a new trial. 

> A statute of one state, by wMbh s right of action for persOfial Injuries survives, Wjll 
not be enforced by the courts of aaother state, where the common law, by whlbh snch 
cruse ot action aies with the persou, is unchanged. RaiiwKV Co. v. Bichàfds, (Tes.) 4 
S.W. Rep.eat. 
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cnL.-M.i^cDUmdW, S. B<4i;fo;cj^a^^^ ' 

Kl JojïjfiSÎ ^/Jfoyd and CA^WesPr^, for défendant. 
Before Bond and ÎDicJK, JJ; 

.•y-Wr ^ ,ON,,TeCe TEIAt. . 

Bond, J. , {diarging jury.) ■ If the jury find from the évidence that the 
plaititiÈE', 'béing an employé of the défendant company, was injured in 
the mifinner alleged in his complaitit while hewas in the performance of 
his duty as such employé, by meanS of the fault or négligence of another 
employé of the Company (whose orders he was bound to obey) engaged 
in switching ôflf'ànd making up trains, then he is entitled to a verdict 
for such dàmageis as the jury may find will compensate him for his in- 
jurieSi But if ïhë jury find froïn the évidence that the injury to the 
plàintiff Was occasioned by his owh carelessnesa and disregard of the rég- 
ulations ëf'thfr Company prescribing and regulating hiS duties, or that 
this ca,relesshes8 and disregàrd of rûlés contributed to the injury, then 
he is not ientitled, though the jury may find his co-employes were equally 
careless'.' ■■ 

Seamd (huée of Action. If the jury find from the évidence that the 
filaintiff was ' reqbired to rémOvé a faultj coupling pin, (by the yard- 
mastel',) hô ià not entitled to recôver, unless the jury find further that 
the faulty condition of the pin caused the injury to him, and that the 
plâîililiff did not know of ils faultiness, and had hot used it before. 

The jury in their verdict found the issues in favor of the plaintifï, 
and assessed damages at $1,500." The defendant's counsel then entered 
a motion for a new trial and assigned as grounds for the motion: (1) 
The cause of action ^cçruedJnVi^-ginia, and there, ifta statute of limita- 
tion in that state bàrrihg any'such action, unless brought in one year 
after the jnjiiiry,; .ft^dth.is action >vas not brought within two years after 
the cause 6î action arose. (2) The verdict is contrary to the weight of 
the évidence, (3,) The damages are excessive, heing more than a rea- 
sohfeble cornpensation for the injury sustained.- This motion was çon- 
lï^u^çlito be héard.' on argument at Charlotte, at the Dç çember term of the 
court. '" . ■ ■ ' :'■ 

• ON MOTION FOB NEW TRIAL. 

J ' DiCK, J; Thé înjury Coroplained of occurred in jthe state of Virginia, 
more than two years before thé commencement ôf this action. There is 
in that state a statute of limitations that contaifis a provision, in sub- 
fiitaçiççjr that eyefy. action for a perspnal injury that would not survive 
ùpbri the déath d^he party injuréd "shallbe brought, within one year 
iiiéxt after the"rigJit.to bring the ?ame shall hâve acorued." This action 
ïs ofthe natufe in]çhtipned in saïd, provision, and ^e âefendant^ urider 
a plea ôiT the statute oï limitaitioris, insiste'd oh the trial that ttie said 
1i^i(îgji;iia,3tatiite wafi., applicable. to. tliig cause.of action, and bars the rem- 
édy of'the plaiiûtiff in this coilrtvas more than two yearé had elapsed 
Aroûi'thetîtoe ofthë iiijÙr;^ alleged to the comnïëhcémélit of thjs suit. At 
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the request of the counsel this question of la w was reserved for furtlier 
argument and considération on a motion for a new trial, if sueh motion 
should become necessary. The jury found the issues of fact ih Êivor of 
the plaintiff, and assessed damages for the injury sustained at JUjSOO. 
This reserved question of law was argued àt this term before -Éheludges 
who presided at the trial at Greensboro, and they cohcurred in ' opinion 
that the Btatute of limitations of Virginia did not apply to this action. 
As this question was discussed with ability and learning by the counsel 
of the parties, I deem it proper to file an opinion setting forth >some rea- 
sons and principles of law upon which the décision of the' court was 
founded. 

This action was brought within three years, the period of limitation 
prescribéd by the statute of thig state; ànd such statute is a rule of dé- 
cision in this court in triais at common law iti cases wheireit appUes. Ang, 
Lim. § S4; Amy v.Dubaque, 98 U. S. 470. Every staite that hasi a well 
regulated and enlighteiied system of jurisprudence has enacted wise aïid 
aalutary statutes of liraitation, ètlnd bas provided convetaient ferras and 
modes of procédure and reinedy in its courts; and wiil not in a mère 
spirit of comity adopt and enforce the laws of otheretatesupon this sub- 

r ject, which lawB the courts càiinot judiciaJly know excçpt as matteip of fact 
provedby évidence. Hçoperv. Moore, 5 Joniss, (N.Ci)130j Hawswl (J-agfe, 
4 JoneSj (N. C.) 394 .Ail stktutes of limitations are àîrbitraJy in ttieit éhar- 

' acter, ànd represent the législative opinion of a state as to the beet ï)olicy 
of proinoting and securing the welfare of its own citizensby giving r«pose 
to soci^yin matters of long'^lelayed litigation. They aie statutes of 
the forum, and operate alike on persons and tiiihga witliia the loosH jiiris- 
dictioh Where they are laws. When pleaded by wayof défense they ap- 
ply only to the remedyj ànddonot cohtrovert the merits of the cause of 
action, They do not extihguish rights; ànd in the caseof eontracts'a 
subséquent promise, if sufiBciently detinitej will restpre-the remedy; It 
was a rule of the common law that a right never dies, and there was no 

-limitation to actions on contracte, and only bne as to torts in; the raaxim 
adiopersomdwmcnilurcumpersona. Hnman expérience and the wLsddm 
of the adVanced civilizatiôn of môdemtimesv gave rise to the bénéficiai 
policy of statutes of limitation^ intended to operate as statutes of repose, 
not by extinguishing rights, but by restricting the remédies of the courts 
to përsoiis*— diligent in business — ^who in the reasonable periods pre- 
scribéd would seek thé enforcement of 'their righte, ànd thUs settle mat- 

-'tersof Vexations controversy and litigation. The several stateS of'the 
•union hâve enacted statutes limiting remédies in their courts, and iwhen 
they operate prospectivel)', ànd allow remédies that are reasonabte and 
convenient, they are regarded as not impairing the validity and obliga- 
tions of contracta or unjustly disturWng vested rights. A state raay in 
such statute» discriminate against rion-tesident creditors, provided some 
convenient and reasonable time is allowed them for bringing their actions 
in sùch state. Bacon v, Howarf}, 20 How. 22. It is the dniiy of every 
state toprotect,secure, ànd enforce thé 'natural inhérent, rights' of Per- 
sonal seourity, personal liberty, aindprivatbîpropertyof every pérsonre- 
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siding pemianently or temporarily présent within its territorial limits; 
but it oan do so in accordance with its own views of expediency, propri- 
ety , aiid justice in legislating for its own citizens. Statutes of limitations 
are universally regarded as peculiar and loqal laws, operating exclusiveiy 
within the. bounds of the state that enacts them. Haws v. Oragie, 4 
Jones, (N. C.) 394. 

Thereare eome rights and some injuries strictiy local, and can be en- 
forced anâ remedied only in the state in which they subsist or occur. This 
class of cases includes rights and injuries relating to real property, to 
penalties and forfeitures, to prosecutions for crime, to pïoceedings in rem, 
to claims against executors and administrators, and other local public 
ofiicérsi and to rights that do not èxist at the common ,law,: but are cre- 
ated. by statute and expressly limited in their enforcement to the courts 
. of the sovereigntyconferring such u&w rights. In thèse cases, if an ac- 
tion isjiot instituted within the peribd prescribed by the local statutes 
of limitation, lapse ôftime not only opérâtes as a bar to, the remedy, but 
as an extinguishment of the right of the négligent claimant, as he can 
seek no other forum for redress- In molst, if not in ail, of the states there 
are statuteS; operating in the nattira of prescriptions, which provide that 
when property ia openly and adverâely held for a specified period of timé, 
the holder shall acquire a title by such adverse possession, and such title 
will beiregarded valideverywhere against the original owner, where he 
hais had reasonable opportunity of asserting his rights and has failed so 
to do. Thereis a clear distinction bétweeii statutes giving title by pre- 
scription arising from adverse possession, and such as only limit the 
remedy aè to the time of bringing suit. This distinction has been clearly 
defined and established by many adjudged cases. Tamsmdv. Jemison, 
9 How. 407; Gampbdlv. Holt, 115 U. S. 620, 6 Sup. Ct. Rep. 209. 
Parties to contracts may, within the rules of law, make almost any terms 
they please about performance of the obligation. They may expressly 
stipulate that an action on such contract shall be brought within a cer- 
tain peribd; of time, — less than is pro vided in the local statutes of limita- 
tion,— or' the rights of ^the delinquent party shall be extinguished; and 
such stipulation, if Ireefrom fraud, will bind the parties, and be regarded 
as valid in courts of law. The essential éléments in every contract are 
the intention and agreement of the parties, and, when' clêarly ascertained 
by the reasonàble rules of construction, will be càrried out in légal pro- 
ceedirigS> Riddleebarger v. Insurance Oo., 7 Wall, 386. 
' tWe bave thus briefly referred to thèse causes of action that are of a 
spécial ®r local nature, in order to more dearly observe the distinction 
'betw«en local and transitory actions. In the eafly agesof the common 
law all-a^ohs were local,: and ail issues of fact were required to betried 
and' determined by a jury of the vicinage; but, in the course of time, the 
courts, gùided and influenced by the dictâtes ofreàson, the principles 
f-of justice, ithecircùmstancesof the iiation, and other oonêiderations, mo- 
tives,, and. purposes so wéU. exprèssed by Chief Justioô Marshall in the 
v&Hé oî Mvingston v.Jefferaon, 11 Myers, Fed; Dec. § 1695, established a 
distinctipn between local and transitory actions. "The distinction taken 
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is that actions are deemed trànsitory when the transactions on which they 
are founded might bave taken place anywhere, but are local where their 
cause is in its nature necessarily local." This distinction bas been recog- 
nized in the courts of England and this country in many décisions. I 
think tbe rule is universal in its application tbat, if there is no statutory 
prohibition, a plaintifif in a trànsitory action may seek bis remedy in any 
state where its courts, by due service of process, properly acquire juris- 
diction of the parties défendant; and the laws of the place of the venue 
regulate ail matters pertaining to tbe remedy. In matters relating to 
contracta, to torts to tbe person or to personal property, or, when a 
statutory personal right is not expressly confined to the territorial limits 
of the sovereignty that created it, — tbe right of redress and enforcement 
accompanj' tbe person and may be made available in any country where 
the wrong-doer may be found. Dennick v. Railroad Co., 103 U. S. 11. 
■ In such trànsitory actions défendants are not deprived of any means or 
opportunities of défense that go to the merits of the action, unless such 
merits bave been determined by apreviousjudgment; but theycanonly 
avail themselves of the statutes of limitation that are in force in tbe forum 
where the suit ig pending. They may hâve contracts construed , and 
their validity determined, by the laws of tbe place where such contracts 
were made. In matters relating to the performance of contracts, the 
îaws of the place of performance will prevail. Matters respecting the 
remedy, dépend upon the laws of the place where the suit is brought. 
Scudder v. Bank, 91 U. S. 406. For the purpose of showing how strictly 
tbe suprême court of the United States bas adhered to thèse principles 
of lawin regard to the application of the limitation laws of the forum as 
a matter of remedy in actions there pending, I will refer to two cases tbat 
may be regarded as extrême and "hard cases." In Bank v. DaUon, 9 
How. 622, tbe plaintiff sued upon a judgment which had been obtained 
in Alabama, and was in full force in tbat state, where both parties had 
been résidents until tbe day before the bringing of the action in tbe 
United States circuit court for the district of Mississippi. Tbe laws of 
Mississippi did not operate on eitber party, nor on the judgment, until 
•the day on which the suit was commenced, and yet the court was con- 
strained to décide that this statute of limitations, when pleaded by this 
new citizen of the state, was a rule of décision that could not be disre- 
garded. 

The case of Ohnstmas v. Russéll, 5 Wall. 290, présents a différent phase 
of the question, and one seemingly at variance with the gênerai policy of 
statutes of limitation as statutes of repose in matters of long delayed liti- 
gation. The action was brought in the United States circuit court for 
tbe district of Mississippi, upon a judgment obtained in the state of Ken- 
tucky. The note upon which the judgment was obtained was executed 
in the state of Mississippi, the résidence of the original parties more tban 
ten years before the commencement of the action in Kentucky, and five 
years after the local statute of limitations had barred a temedy. The 
note was assigned to a citizen of the state of Kentucky, who instituted 
an action, and process was served on the défendant while on a visit to 
v.33F.no.7— 28 
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thatstate. The local statute did not bar this action, and the défendant, 
vÂthout success,pleaded the statute qf Mississippi, theplœeofûe contract. The 
judgment in this action concludèd the subject-matter between the par- 
ties. The original notewas mergéd in this second debt of a higher nat- 
ure, but it couJd be enforced in another state only by a new action. In 
a short time afterwards an action Vfas brought on this judgment in the 
United States circuit court for the district of Mississippi, and the défend- 
ant pleaded a statute of that state, barring actions on ail judgnients ob- 
tained under such circurastances as attended this judgment. This stat- 
ute was held to be unconstitutioilalj as it was not in the nature of stat- 
utes of limitation, as it attempted to destroy the right without affording 
any remedy to such judgment creditor. 

I deem it unnecessary to cite other cases to show how well settled is 
the principle, as to actions on contract, that the constitutional laws of a 
state where suit is brought reguiate ail matters relatipg to prboess, pro- 
cédure, and remedy. The counsel of the défendant on the argument con- 
çeded that this doctrine was established as to actions on contract, but 
insisted that it had not been applîed to actions ex ddicto hy any express 
décision of the courts. In my limited investigatioâ I was surprised at 
not finding some direct adjudication upon the question involved in this 
matter; but l' know of no reasoà^ why the principles that regolate actions 
on contracta should not be applidable to the remedy fort&rtSJ To my 
mind, the fact that no adjudicatioris can be fouhd fuïnisheg strong évi- 
dence that there is no distinction^ bn this subject betwèeii actions 6» con- 
troctw and eœdeKcto. If such distinction exists, it certainly wouid hâve 
been observed by able and acuté lawyeïs, and would long isince hâve 
been settled by the courts. I feel sure that so maoy learned and able 
judges and accurate text writers would not hâve so often stated as a gên- 
erai principle oflaw, well established in Ehgland and this éountry,thàt 
the défense of the statute of limitations isgoverned by the te/on, if ac- 
tions of tort, which hâve been of such fïequènt occurrence, were excep- 
tions to the gênerai rule. There are more plausible reasons why this 
doctrine of thè te/on governing the remedy should not apply to con- 
-tracts than there are as to torts to the persoh. Gontracts are made by 
the parties with care and délibération, find with a cléar undterstanding 
as to théir rights and obligations; and they génerally haVe référence 
to the law of the place where the contracts are made. Such laws enter 
into and fbrm a part of contracté, subject to the powèr of the législa- 
ture of such state to change the remedy, provided no substantial right 
secured by the contract is impaired. Wcdker v. Whitehead, 16 Wall. 
314. The lexfori is never coiitemplated by the parties unless they make 
a particular state the place of performance; and it may well be insisted 
that contracts should always be enforced in accordance with the original 
understanding and situation ■ of the parties* Such a ' doctrine seems to 
hâve the spirit of natural equity and justice. Delayih thé enforcement 
of contracts înore frequently occurs frbm' a kindly spirit of indulgence 
than from carelessness and négligence, and it seems to be only common 
justice that the indulgent creditor should hâve the benefits of su<ih Tem- 
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edy as was provided by the lex hd contractm, weli known to the debtor 
when he assumed the obligation. 

Différent considérations and éléments are involved in affording remé- 
dies for civil torts. They are wrongs independent of contract, and are 
generally caused by acts of misfeasance or malfeasance that resuit in in- 
jury to the person or property of another. Where they afïect the per- 
son, the party injured has a natural inhérent rightof redress thatshould 
be recognized and enforced in any court that can acquire jurisdiction, 
and administer justice in accordance with the principles of the common 
law. Where a wrongful act to the person amounts to a crime there are 
good reasons why the prosecution should be local. It is an act done in 
disregard of social duty, — is an offense "against the peace and dignity 
of the state," — ^and causes public disquietude and alarm . One of the prin- 
cipal objecta of punishment is to deter others from committing offenses 
of the same kind, and the exaraple will be far more effectuai if made in 
the comraunity where the wrongful act was committed. But a tort to 
the person, although alleged in tbi«? formai and technical language of plead- 
ing as contirapaçem, is only a civil injury in contemplation of law; and 
the right of redress, like any other personal right, accompanies the party, 
injured wherever he may go and hâve opportunity to enforce his remedy. 
Torts to the person often unexpectedly occur when the injured party i» 
absent from home in the midst of strangers, and cannot conveniently, 
promptlyj and effectually seek redress for his injury in the local court. 
It certainly would be a strange inconsistency in the law to allow a per- 
son to bring a transitory action for the breach of a contract in the forum 
of his choice and hâve the facilities and benefits ofits remédies, and then 
deny to him such advantages in an action for an injury to his absolute. 
right of Personal security against wrong. 

ïhe law is well settled by nuraerous décisions in England and Amer- 
ica that an action for a tort to the person, to personal property, or to 
réputation, recognized as injuries at the common law, can be maintained 
wherever the wrong-doer is found, without rega.rd to ttje place where the 
cause of action originated. Modyn v. Fabrigaa, 1 Smith, Lead. Cas. 1027j 
Bernhard v. Greene, 3 Sawy. 233; Dmmck v. Railroad Co., 103 U. S. 11; 
Cooley, Torts, 470. This doctrine also applies to causes of action aris- 
ing ont of contracts and torts on navigable inland waters and on the high 
seas in any part of the globe, and courts of common law hâve concurrent 
jurisdiction with courts of admiralty, and may proceed in personam to 
furnish adéquate redress. Schoonmaker v. GUinore, 102 U. S. 118; IFïi- 
son v. Moî^amee, Id. 572. The act complained of must, however, be a 
tort at common law or by statute in the place where committed, for the 
merits of the cause of action are determined by the laws of the place 
where itar ose; but the mode of procédure and remedy, including stat- 
utes of limitation, are solely regulated by the laws of the place where the 
action i^: brought. A cause of action arising under a statute may be 
made local by the express terms of the statute; and, if the provisions of 
such law are not cpmpMed with, the rights thus couferred may be extin-. 
guishçd, açd cannot be enforced ia the courts of another state. ; l^ny- 
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of the states,.if not ail, hâve enacted statutes taking certain torts result- 
ing in death ont of the common-law maxim, actio personalis maritur cwm 
persona^ and aJlow actions to be bronght by personal représentatives for 
the bétiefit of the wife and children of the deceased. Some of thèse stat- 
utes thake this new right and reraedy local, while others createthe right 
without any local limitation, and suit may be brought like the ordinary 
transitory actions at common law. Dmnick v. RaUroad, supra. Every 
State bas enacted limitation laws applicable to torts committed within 
its OÀvh limits, and provided its own forms of action and modes of proced- 
nté for the redress of injuries in its own courts. As a state court can, by 
due service of process, acquire jurisdiction to try actions for torts in other 
countries, and even upon the high seas, where ail nations hâve a common 
jurisdiction, and are interested in the prévention and redress of wrongs, 
I can conceive of no good reason why it should not exercise complète, 
independent, and uniform jurisdiction, in accordance with its own forms 
and mode of procédure and remedy amply suificient for the administra- 
tion df justice between the parties to an action. It could not conven- 
iently and uniformly apply any other limitation laws to actions for torts 
committed out of the state than those provided for the same kinds of 
local torts. A court cannot know the limitation laws of other states, 
and the construction placed upon them by the local tribtinals, and must 
dépend upon évidence for such knowledge, and not upon judicial learn- 
ing. If, in trying cases, it is bound to recognize and enforce the limit- 
ation laws of other states and nations iii which torts hâve occurred, then 
its administration of justice would be greatly wanting in regularity, 
uniformity, and consistency, — matters deemed so essential in judicial 
proceedings. 

Many of the states, influenced by the suggestions ofeminenttext writ- 
ers and judges, hâve made provisions in their statutes of limitation that, 
where an action is barred by the laws of another state in which a défend- 
ant had resided during the entire period of limitation in such state, then 
it shall also be barred in those states. As far as I hâve been able to 
examine such statute provisions, they apply only to actions on contract, 
and are regarded as departures from the gênerai poUcy of statutes of lim- 
itation, and are strictly construed; and défendants must show that, in ail 
respects, they come within such provisions. Thé enactment of such 
statutes is an expression of législative opinion that foreign limitation 
laws cannot be made available in a state court without spécial statutory 
provision to that effect. 

The plaintiff in the case before us brought his action in a court of this 
state for a tort at cemmon law, which occurred in the state of Virginia, 
while he was in the employment of the défendant. He is a citizen of 
this state; and in a few months after the injury he retumed to his home, 
where he remained in the service of the défendant for more than a year, 
when he was discharged. This action was commeneèd within the pe- 
riod prescribed by the statute of limitations of this state, and it was re- 
moved on the pétition of the défendant to this court, and in our décision 
upon this reserved question of law we felt it to be our légal duty to rec- 
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ognize and enforce his rights in accordance with the remedy afforded by 
the laws of this state. 

On the second ground set forth in the motion for a new trial the court 
was of opinion that the facts found by the jury could not be re-examined 
otherwise than according to the rules of the commou law as tliey prevail 
in this state. A court can properly décide questions as to what évidence 
is admissible, and whether any évidence bas been offered tending to 
prove particular facts in issue; but it is the peculiar province of a jury 
to détermine the weight and sufficiency of évidence, and in civil cases, 
where the testimony is conflioting, find their verdict in accordance with 
the prépondérance. Unless a verdict was influenced by partiality, préj- 
udice, or some other improper cause, or is manifestly wrong, a court 
ought not to set aside the deliberate finding of a jury on matters of fact, 
by granting a new trial. In this case the testimony was conflicting, ail 
the witnesses were proved to be men of good characters, and the intelli- 
gent jury, after hearing the able argument of counsel, found the prépon- 
dérance of testimony in favor of the plaintiff; and the court could see no 
good reason why their verdict should not be conclusive as to the facta 
involved. 

Upon the question as to the amount of damages assessed by a jury 
a court bas a more enlarged discrétion, and a sensé of duty often influ- 
ences a court to set aside a verdict for damages clearly excessive. In 
this case there was no conflicting testimony as to the extent of the injury, 
and the court was of opinion that the amount assessed by the jury was 
more than a reasonable compensation for the injury sustained, and there 
were no grounds for exemplary damages. The court informed the coun- 
fiel of the plaintiff that unless they would consent that the amount of 
damages assessed by the jury be reduced to the sum of $750, the verdict 
would be set aside, and a new trial granted. The ternis were accepted 
by counsel, and judgment was signed for the amount indicated by the 
■court. 



Lacroix v. Lyons.' 

{OîreuU Court, E. D. Louùiana, January 11, 1888.) 

Jddgmbnt— Res Adjudicata— iNFBmaBMBKT Suit— Action against Dbpend- 
ant's Vendée. 

PlaintifE Bûed to enjoin défendant from using the f ormer's trade-mark. De- 
fendant pleaded that in a previous suit upon the same grounds, to enjoin dé- 
fendants vendee from selling the article complained of, judgment had been 
rendered against plaintiS. Held that, for the judgment to be a bar to the 
maintenance of the présent suit against défendant herein, it should also ap- 
pear that he openly defended in his own interest the suit in which the judg- 
ment was rendered. 

In Equity. Bill for injunction. 

■> K p irted by Charles B. Stafford, Esq., of the New Orléans bar. 
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Suit for infrîngement oi trade-mark by Leoaide lacroix against Jo- 
seph Lyons. 

Fhrrar & Kruttsckmitt, for plaintifF. 
Ernest T. Florance, for défendant. 

Pardee, J. This cause bas been submitted on the sufRciency of the 
plea filed by respondent. The original bill was filed in the civil district 
court for the parish of Orléans, as a pétition under the state practice, and 
an injunction thereupon obtained, on the thirteenth day of Septeraber, 
1884. This bill ftlleged in substance that petitioner had for many yeara 
manufaetured cigarette papers, and had adopted as a trade-raark for the 
same a certain design described in the pétition, and alleged in substance 
that said paper had been sold and offered for sale in the city of New Or- 
léans and elsewhere, and fumished to jobbers by a firm known as May 
Bros, , in the city of New York, either personally or through one Joseph 
Lyons, an agent. The usual allégations in suits for infringement of trad^ 
marks follow, and the prayer of the pétition was fpr an injunction against 
Lyons, restraining him from seUing cigarette papers, pirating upon peti- 
tioner's trade-mark, and praying for an account of aJl profits made by 
Lyons from the sale of thèse cigarette papers. 

After the removal of the cause to this court, and the reformation of the 
bill or pétition, and after motions to remand and a demurrer hâve been 
oyerruled, défendant has filed a plea setting forth that in a certain cause 
between complainant and one Manuel Escobal, numbered 12,149 of the 
docket of the civil district court for the parish of Orléans, ail the matters 
and; things and issues presented in the complainant's bill herein were 
presented, and on the twenty-seventh day of April, 1885, were deter- 
mined by a final decree of the suprême court against complainant, as will 
appear from (i certified copy. pf the record in said cause, and of the de- 
cree therein, annexed to and made part of the plea; that the object and 
cause of action in the suit of Lacroix v. Escobal was the same as the ob- , 
jectand cause of action in the bill of complaint herein. Défendant fur- 
ther shows that Manuel Escobal and défendant were privies in said cause 
of Lacroix v. Escobal, in this: that said Escobal did the acts alleged in the 
pétition in said cause as the vendre of défendant in the cause herein; 
that said Eseobal's right to do the acts complained of in said pétition, 
which said acts were and are identical with the acts complained of as be- 
ing and having been donc by the défendant in the biU herein, was derived 
from and limited by the right of défendant herein t6 do said acts, and if 
said right be complète in defendant's vendee to do and perform said acts, 
then said right is complète in défendant to do atid perform said acts, and 
défendant pleads the record ànd judgment as an estoppel of record against 
such portion of the bill of complaint as allèges an exclusive right in 
the complainant to use the alleged trade-mark claimed in said bill, and 
as rea judicrita as a bar to recovery in said bill. Thére is no averment in 
the said plea that Lyons was a party to the said cause, nor that he de- 
fended the same openly or otherwise, rior that his said relations with the 
défendant in that cause weré known to the complainant. 
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Herman, in his work on Estoppel and Res Judicata, p. 157, says: 

"A person nota party, but who takes upon himaelf the défense of a suit, is 
bound by the judgment, as where a vendor sells and warrants title to chat- 
tels, and assumes his Yendee's défense. If onenpt a party of record, norinpriv- 
ity with a party of record to a judgment, desires to avail himself of the judg- 
ment as an estoppel, on the ground that lie in fact defended the action reault- 
ing in the judgment, he must not only hâve defended that action, but must 
hâve d^ne so openly, to the knowledge of the opposite party, and for the dé- 
fense of his own interests. ïhat he employed an attorney who appeared for 
the défendant of record, and appeared as a witness for the défendant, is not 
Bufiacient." 

And to the sanàe eflfect is Bigelow, (4th Ed.,) 99, where the author 
says: 

"And parties, it is said. must be openly suoh; there cah be no secret par- 
ties in benefit, unknown to the adverse side." 

In Schroeder v. Lahrman the suprême court of Minnesota held that — 

"The gênerai rule is that a judgment opérâtes only as between parties and 
their privies. There is a class of cases which bold that one not a party of rec- 
ord, but who isvirtually the party in interest in the matter of contrpversy, 
and Who, as between him and défendant, has the right or is under obligation 
to défend the action, and who does, in fact, conduct the défense, is to b'e re- 
garded as a party for the purpose of giving effect to the judgment as an es- 
toppel. Thèse hâve generally been cases whefe the person conducting' the 
défense, virithout being a nominal party, was a màster whose servant was sued 
for an act done by his authority, and in which he was bound to inderanify 
him, or a creditor who was.bound to indemnify a sherifE for an act done by 
his direction. It niay bè doubted whether, wïthin our statute, under Which 
one virtually the party in intprest may be admitted as à party of record, thèse 
décisions are applicable. But if they are applicable heré, the person' liot a 
party to the record, nor a privy against or in favor of whom it is sought to 
, use a judgment as an es^ppel, must not only, in fact, talîe, part in the con- 
troversy, but must do so opéhly, and to the knowledge Of the Opposite party, 
and for the défense ot his own inteirests. It would be anomalous in judicial 
proceedings that the rights bf a party should be concluded as betweeti him and 
one whom'hedoes not know to bean adversaty, and as to whom he does not 
submit his rights for adjudication. The part taken by this défendant in the 
former suit was not sueh that she could be bound by or entitled to the beneût 
of thepayment." 26Minn. 87, lN.W.Rep.801. ' 

From thèse authorities it seems clear that for the judgEoent plèaded to be 
a bar to thë niàintenance of the présent suit, it is not sufficient 'Hhatsaid 
Escobal dià the acts alleged in the pétition in said cause as vendee of 
défendant herein; that said Esoobal's right to do the acts complained of 
in said pétition, whièh Said acts were and are identical with the acts 
complsiîned of as being and haviiïg been done by défendant herein, was 
derived from and limited by the right of défendant herein to do said acts." 
To béa bair in favor of ôï against Lyons, the défendant herein, "it should 
also appeat that he openly defended in his own interest the suit in which 
the judgment was rendered." 

As the 'fflea does not state ail the fûcts necessary to render it a complète 
défense, ùnd as ail îïJtendments are against the pleader, it is insufficient 
and wiH besoadjudged. SeeStory, Eq.PL§665; 1 DanieU,.Gh. 611. 
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St. Louis, V. & T. H. R. Co. v. Terre Haute & I. R. Co. 
(Circuit Court, 8, B. lUinoia. January 11, 1888.) 

1. Railboad Compakibs — Leasb of Koad — Consent of Stockholdehs — 

Waiver. 

A railway company leased its road, and 19 years afterwards brought suit to 
set aside the lease because it was made witbout tlie stockholders' ■written con- 
sent, as required by law. Held, that the requirement of consent was a Per- 
sonal beneflt which the stockholders waived by long acquiescence. 

2. CoNTRACTs—VAiiiDiTT— Ratification. 

The plaintiff and défendant entered ihto a contract of doubtful validity. 
By subséquent enactment it became lawful to make such contracts. Held, 
that récognition by the parties for 19 years thereaf ter was a ratification of 
the contract. 
8. Eqditt— Lâches— Annulment dp Lease. 

The plaintifl leased i ts road, and 19 years afterwards bronght suit to déclare 
the lease void. Seld, that the plaintiff was guilty of such lâches as will bar 
relief in equity. 

4. SAME— PlBADINQ — MUITIFAEIOUSNESS. 

A bill in equity praying that a lease be declared void, andfor an accounting 
of the money due by the terms of the lease, should it bè. declared yalid, is 
multifarious. 

In Equity. On demurrer to bill. 

TrumbuU, Robbina & Trumbidi, John M. Butler, and J. T. Brooks, for 
^omplainant. 

George Hoadly, WiUîam M. Ramsey, Greerie & Humphrey^ and John G. 
WUHams, for défendant. 

Before Gbesham, C. J., and Allen, D. J. 

Geesham, j. The complainant, the St. Louis, Vandalîa & Terre 
Haute Railro^d Company waa chartered by an act of the gênerai assem- 
bly of the state of Illinois, approved February 10, 1865, to construct 
and opéra te a railroad from the bank of the Mississippi river, opposite 
East St. Louis, to the eastern boundary of the state of Illinois, at a 
point most convênient for extending the satàetothe city of Terre Haute, 
in ,the state of Indiana; and this charter was amended by an act ap- 
proved February 8, 1867. The défendant was chartered by an actof 
the gênerai assembly of the state of Indiana, passed January 26, 1847, 
under the name of the Terre Haute & Richmond Railroad Company, 
with power to construct and operate a railroad from a point on the west- 
ern line of the state of Indiana, easterly through Terre Haute to Rich- 
mond, in the same state; and by an act passed March 6, 1865, the name 
of the défendant was changed to the name it now bears. 

The bill avers that the complainant was not authorized by its charter 
to part with the possession of its property and franchises indefinitely, or 
for a fixed period of time, by a lease or other contract; and that the de- 
fendant was nOt authorized by its charter to acquire, by like means, the 
possession, management, or control of any railroad located beyond the 
limits of tiae stàte of Indiana, for an indefinite or fixed period; that in 
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order to secure money to construct and equip its road, the complainant 
on April 6, 1867, executed a mortgage or deed of trust, dated January 
1, 1867, conveying to trustées ail its railway and équipaient to secure 
the payment of bonds aggregating $1,900,000, drawing iutevest at the 
rate of 7 per cent, per annum, in which instrument it was provided that, 
beginning on July 1, 1872, there should be set apart andpaid to a cotn- 
missioner out of the earnings of the railroad, $20,000 annually, as a 
sinking fund for the rédemption of thèse bonds; that on March 13, 1868, 
the complainant executed its second mortgage, or 'deed of trust, to secure 
the payment of an additional issue of bonds aggregating $2,600,000, 
drawing 7 per cent, interest; that thèse two issues of bonds were ail eold, 
and the proceeds thereof applied to the construction and equipment of 
the railroad; that they are ail outstanding and unpaid, and that, no sink- 
ing fund has been created, as provided in the first mortgage; that on the 
tenth of February, 1868, the complainant executed a pretended lease of 
its railroad, property, and franchises to the défendant for the period of 
999 years, which is set out in the bill as follows: 

"Whereas, a contract for the construction and equipment of the St. Louis, 
Vandalia & Terre Haute llailroad, belonging to a corporation o£ the state of 
Illinois, has been entered into this day, by which arrangements hâve been 
made to complète and equip said road between Bast St. Louis and the state 
line of Indiana, in the manner set forth in said contract; and whereas, the 
Terre Haute & Indianapolis Railroad Company, a corporation of the state of 
Indiana, has proposed to construct, without delay, a firat-class railroad, being 
an extension of their présent road from Terre Haute to the state line of In- 
diana, upon such location as will connect properly and directly with the St. 
Louis, Vandalia & Terre Haute Bailroad at the state line of Illinois; and 
whereas, it is désirable that the said Unes, when connected, should be operated 
by the Terre Haute & Indianapolis Bailroad Company as one road between 
Indianapolis and St. IjOuIs, and the said Terre Haute & Indianapolis- Bailroad 
Company having proposed to lease and operate the said St. Louis, Vandalia 
& Terre Haute Bailroad for a period of nine hundred and ninety-nine (999) 
years: 

"It is therefore agreed — First. That upon completion of the road between 
East St. Louis and the state line of Indiana, the Terre Haute & Indianapolis 
Bailroad Company shall take charge of and operate the same with its equip- 
ment, for a period of nine hundred and ninety-nine (999) years, for which 
they shall be allowed sixty-flve (65) per cent, of the gross receipts from ail 
trafBc moved over the line or business donc thereon, and from the property of 
the Company, as a considération for working and maintenance expenses, the 
remaining thirty-five (35) per cent, to be appropriated as follows: (1) To 
the payment of interest on the flrst and second mortgage bonds of the St. 
Louis, Vandalia & Terre Haute Bailroad Company, according to their légal 
priority, (2) AU the surplus of said thirty-flve (35) per cent, to be paid over 
to the St. Louis, Vandalia & Terre Haute Bailroad Company (semi-annually) 
to be disposed of by it for the beneflt of its stockholders. If the thirty-flve ( 35) 
per cent, should. from any cause, not be sutB oient in amount toprotect the in- 
terest on mortgage bonds and sinking f unds therefor, as they mature from 
time to time, together with the payment of taxes and proper costof maintain- 
ing organization, so that the rights of stockholders may be preserved, then, 
and in that event, the lessee shall advancefor the company whatever amounts 
may be needed to be accounted for under the yearly averages of this lease dur- 
ing the contract. 
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"It is f ui'ther agreed, that the Terre Haute & Indianapolis lîailroad Com- 
pany, as lessee, shali enjoy ail the rights, powers, and privilèges of the St. 
Louis, Vandalia & Terre Haute Eailroad Company, so far as the same may 
be needf ul to maintain and operate said railroad ; and to impose and collect 
tolls aiid rates for transportation, and do ail other acts and things as fully 
and effectually as the said St. Louis, Vandalia & Terre Haute Railroad Com- 
pany could do if operating said Une; it being always understood and agreed 
that the g^oss proceeds from through. or joint trafic or business shall bedi- 
vided on the pro rata basis per mile for distances moved On the road of each 
party." 

The bill further avers that on January 12, 1869, and after the bonds 
had been sold aa previously stated, the board of directors of the com- 
plainant adopted a resolution declaring that the défendant should be al- 
lowed 70 per cent, eut of the gross receipts, instead of 65 per cent., for 
operating the road, and that by agreement between the parties the lease 
should be modified only to that extent; that by a statute of the state of 
Illinois, in force at the time the pretended lease was executed, no railroad 
Company in the state of Illinois was allowed to lease its railroad and other 
property and franchises to any foreign railroad compapy, without having 
first obtained the written consent of ail stockholders residing in that state;^ 
and that the pretended lease was executed without the written consent of 
59 stockholders who then resided in Illinois ; that on the completion of the 
construction and equipment of the road, on July 1, 1870, the défendant 
took possession and control of the same, and from that time to the prés- 
ent has operated the entire property under the franchises granted to the 
oomplainant, and has received, in tolls and other earnings, more than 
$21,600,000; that the pretended lease isvoid, because neitherthe plain- 
tiff nor the défendant was authorized by the states which created them 
to eîiter into such a contract; that the défendant is liable as trustée to ac- 
count to the oomplainant for ail the property embraced in the pretended 
lease, together with ail receipts and profits derived from the management 
and opération thereof, and to restore immediately to the oomplainant 
the full control and possession of ail its property, and its earnings, after 
deducting reasonable disbursemènts made by the défendant in the care, 
management, and maintenance of the same; that the défendant has re- 
fused to deliver to the oomplainant, on demand, its property, and tha 
earnings derived therefrom; that during the entire period the défendant 
has been in possession of the railroad, it has failed to pay over to the 
oomplainant, according to the terms of the lease, the latter's full shar© 
of the gross receipts; that there is now due the oomplainant from this 
source, after paymént of interest which has accrued upon the mortgage 
bonds, more thah $500,000; that by reason of the defendant's failure to 
luake such payments as they became due the oomplainant has been un- 
able to croate any sinking fund, as required by the terms of the flrst 
inôrtgage; that the oomplainant entered into the contract supposing it 
had lawful authorîty to do so, but it has been recently advised by its 
counsel that it hàd no such powër, and that the lease is null and void, 
and that it is its duty to repudiate the same, and résume possession of 
its property and franchises; that the oomplainant is liable to hâve ita 
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charter and corporàte rights fdrfeited by the state of Illinois; that by 
proper management the income of its property can be largely increased; 
that the présent income is more than sufficient to pay the intèrest aa its 
bonded indebtedness, and create a sinking fund as required by the first 
mortgage; and that the first mortgage is liable to be foreclosed at any 
!time on account of the failure to create such sinking fund. 

The bill also further avers that whether the lease be valid or void, an 
«ccounting is necessary to détermine the amount of money received from 
the défendant in the opération of the road, which will require the exami- 
nation of long and coraplicated aceounts, covering a period of 17 years; 
that the pretended lease is a cloud upon the complainant's title to its 
property; that the défendant is daily withdrawing from the jurisdiction 
of this court large sums of money accruing from the opération of the road, 
■which it will continue to do ùnless restrained by this court, or unless a 
receiver be appointed pendcnte lite. 

The prayer is that the Içase be declared null and void; that the de- 
fendant be required to deliver to the coraplainant the possession of ail 
property which it now holds under the lease; that the défendant be per- 
petually enjoined from disturbing the complainant in such possession; 
that an account be taken of ail money received by the défendant, or which 
it might bave received by proper management of the property, and that 
the défendant be required to pay to the complainant the earnings so found 
to bave been received by the défendant, as well as the fair value of any 
property not accounted for, less reasonable disburseraents and expenses 
as already stated; and that if the lease shall be held valid, an accounting 
be taken of the amount due under its terms from the défendant; and 
that the complainant hâve a decree for the amount so found due. 

The défendant demurs to the bill (1) because it djscloses no equity; 
{2) because it is multifarious and contradictory; and (3) because the 
complainant has a complète remedy at law. Section 1 of an act of the 
Illinois législature, approved February 12, 1855, reads: 

"Section 1. That ail railroad companies incorporated or organized under, 
or which may be incorporated or organized under the authority of, the laws of 
this state, shall hâve power to make such contracta and arrangements with 
each other, and with corporations of other states for leasing or running their 
roadâ, or any part thereof , and also to contract for and hold in' fee-simple, or 
otherwise, lands or buildings in thia or other states, for dépôt purposes, and 
also to purchase and hold such personal property as shall be necessary and 
convenient to carry into efEect the object of this act." 

Section 1 of an act of the gênerai assembly of the same state, approved 
February 16, 1865, reads: 

"Section 1. That it shall not be lawf ul for any railroad company of Illinois, 
or for the directors of any railroad company of Illinois, to consolidate their 
road with any railroad out of the state of Illinois, or to lease their road to any 
railroad company out of the state of Illinois, or to lease any railroad conapany 
out of the state of Illinois, without having first obtained the written consent 
of ail the stockholders of said road residlng in the state of Illinois, and any 
contraet for such consolidation or lease which may be made without having 
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flrst obtained sald written consent, signed by the résident stockholders In Il- 
linois, shall be null and void." 

In 1874 the last-named Btatute was repealed, and the act of 1855 ■waa 
re-enacted, and on the eighth of February, 1867, an act was passed 
amending the complainant's charter, section 13 of which reads: 

"Said Company shall hâve power to consolidate and connect its railroad with 
any otlier continuons Une of railroad now constructed, or which may be here- 
after constructed, either in this state or in the state of Indiana, upon sueb 
terms as may be agreed upon between the companies so Connecting or unit- 
ing; and for that purpose, full power is given to such company to make and 
exécute such contract with any other company as will seeure the objectof said 
consolidation or connection." 

On the twenty-third of February, 1853, the législature of Indiana 
passed an act, (Rev. St. §§3971, 3972,) the first and second sections of 
which read: 

"Section 1. Any railroad company heretofore oriîamzed under the gênerai 
or spécial laws of this state shall hâve the power to intersect, join, and unité 
its railroad with any other railroad constructed, or in progress of construction, 
in this state or any adjoining state, at such point on the state line, or at any 
other point as may be mutually agreed upon by said companies; and such 
railroad companies are authorized to merge and consolidate the stock of the 
respective companies, making one joint stock company of the two railroad» 
thus connected, upon such terms as may be by them mutually agreed upon in 
àccordance with the laws of the adjoining state, with whose road or roada 
connections are thus formed, provided their charters authorize said railroad 
to go to the state line, or to such point of intersection. 

"Sec. 2. Any railroad company heretofore organized, or which may hereaf ter 
be organized, under the gênerai or spécial laws of this state, for the pur- 
pose of constructing a railroad from any point within this state, lothe bound- 
ary line thereof, is hereby empowered.to extend said railroad into or througb 
any other state or states, under such régulations as may be préscribed by tha 
laws of such state or states , into or through which said road may be so extended ; 
and the rights and privilèges of said company over said extension in the con- 
struction and use of said railroad for the beneflt of such company, and in con- 
trolling and applying the assets of such company, shall be the same as if it» 
railroad had been constructed wholly within this state." 

It is claimed that the Illinois statuts of 1865 limited the power previ- 
ously conferred upon railroad corporfl,tions of that state to consolidate or 
enter into leases with railroad companies outside of the state; and that 
the contract involved in this suit is void because the Illinois company 
made it without the written consent of the résident stockholders. The 
act of 1865 was repealed in 1874, when the act of 1855 was re-enacted, 
ftnd from the last-named date until this suit was brought, 13 years, the 
défendant continued to hold and operate the road in Illinois under the 
contract with the complainant's consent. This recogiiition and perform- 
ance, since the re-enactment of the act of 1855, was eûough of itself to 
conelude the complainant. If after the repeal of the act of 1865 the con- 
tract had been re-executed, itS validity under the laws of Illinois could 
notbe questioned, and what was done subséquent to 1874 was referable 
to the contract and the act of 1855. A new agreement made after 1874 
would hâve been po less binding, and even if the contract was invalid un- 
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der the act of 1865, it is now too late foi' the complainant to say that it 
was made without authority, and in violation of that act. But without 
référence to the act of 1855 and its re-enactment, and the subséquent ac- 
tion of the two companies, we hold that the written consent of ail the 
stockholders residing in Illinois to a lease of an Illinois railroad to a 
Company out of the state, was a provision inserted in the act of 1865 for 
the Personal benefit of such stockholders, and one which they could, and 
in this case did, waive by long acquiescence. The silence of the stock- 
holders for almost 20 years was équivalent to their written consent. 
Any résident stockholder might hâve enjoined the exécution and per- 
formance of the contract by a suit broughtin due time, but no such suit 
could be maintained after an acquiescence for the period stated, and no one 
but a stockholder could object to the contract on that ground. Thomas 
v. Railvxty Go. , 104 111. 462 ; Taylor v. Railtoad Go, , 4 Woods, 575 ; Beecker 
V. MU Go., 45 Mich. 103, 7 N. W. Rep. 695. 

The relief sought by the complainant is inéquitable, and against the 
rules which govem courts of conscience; and if the contract could not be 
sustained under the Illinois laws on any other ground, we would feel au- 
thorized to hold that the word "void" in the act of 1865 raeant "voida- 
ble." Prior to 1865, railroad companies in Illinois were expressly au- 
thorized to lease their roads to companies out of the state; and the pro- 
vision in the act of the last-named date, which required the written con- 
sent of résident stockholders to give validity to such contracts, is no évi- 
dence of a change in the previous policy of the state. That the policy 
of Illinois favored such action by its own railroad corporations, abund- 
antly appears from the public statutes, and the décision of its courts. 
The act of 1865 is relied on as establishing a contrary policy. We do not 
think it does; but if it did, that act was repealed in 1874. 

If the défendant was not expressly authorized by the Indiana statutes 
to make the contract, it was not in terms prohibited from doing so; and 
it folio ws that if the contract is void, it is so on the sole ground that its 
exécution by the défendant was impliedly prohibited by the laws of its 
domicile. We hazard nothing in saying that a judgment of an Indiana 
court forfeiting the defendant's franchises for no other reason than the 
making and performing of this contract would startle the bar of that state. 

In Bromch V. Jeswp, 106 U. S. 468, 1 Sup. Ct. Rep. 495, the suprême 
court of the United States held that a grant of power to a railroad Com- 
pany to consolidate included the lesser power to sell its road, or buy 
another road; and that the power to construct a railroad included the 
power to purchase a railroad, and pay for the same by an issue of ita 
own stock. The power to consolidate was expressly given to the défend- 
ant by the first section of the Indiana act of 1853, and by the thirteenth 
section of the Illinois act of 1847 the same power was expressly granted 
to the complainant, and treating the contract either as a sale or lease, 
we are unable to see why it was not valid under the ruling in the case 
just cited. Manufacturing Go. v. Bank, 119 U. S. 191, 7 Sup. Ct. Rep. 
187; Branch v. AÏlantic, etc., 3 Woods, 481; Darlirq v. Rogers, 22 Wend> 
486. 
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It is'Brged with earnestness by oouhsel for the défendant that the sec- 
ond Isectioii of theact of 1853 expresslyàuthorized that company toextend 
its road frdm the^tate Une into or through the state of Illinois, under 
such r^ulations as the latterstate migbt prescribe;; and that régulations 
for sucb extension were preseribed by the Illinois statutes; and further 
that thè twojpoads, meeting as they did at the Une dividing the two states, 
the défendant was expressly authorized by the Indiana statute to make 
the contract with the complainant for the use of its road in Illinois. But 
for the décision of the suprême court of the United States in Railroad Co. 
V. idai^road Gbv, 118 U. 8. 630, 7 Sup. Ct. Rep. 24, we might yield to 
the force of this argument. That wâs a suit brought by an Illinois rail- 
road compàny against an Indiana railroad company, and corporations 
of other states, to enforce a lease, and for other relief. The Illinois cor 
poration owned a line of railroad extending from the Mississippi river 
opposite St. Louis to Terre Haute, Indiana, 12 miles of the road being 
in the latter state. By the terms of the lease the Indiana company ao- 
quired the right to hoîd, iriaintain, and operate for the Illinois company 
its line of road, equipment, and franchises for a term of 99 years, paying 
therefor a preseribed annual rental. The suprême court of the United 
States held that the lessôr, the Hlinois company, was authorized by the 
Illinois act of 1855 to mak« thé lease; but that the Indiana act of 1853 
did not authorize the Indiana company to accepl the lease, and it could 
not, therefore, be enforeed against thé latter company; that the powers 
of corporations organized Tlnder législative authority were such, and such 
only, as were expressly conferred or plainly impHed; that the enumera- 
tion of powers granted implied the exclusion of others; and that unless 
expressly authorized by its charter, or aided by some other législative 
action, a railroad company could not, by lease or any other contract, 
turn over to another company for a long period of time its road and aU 
its appurtenances, the use of ita franchises, and the exercise of its powers, 
nor could any other railroad company without similar authority make a 
contract to reçoive and operate such road, its franchises, and property, 
and that such a contract was not among the ordinary powers of a railroad 
company, and was not to be presumed from the ordinary grant of pow- 
ers in a railroad charter. 

If the Indiana act of 1853 did not authorize the Indiana corporation 
to accept the lease which was involved in that suit, it did not authorize 
the défendant to bind itself by the instrument now in suit, whether it 
be a lease "or any other contract," and although Brandi v. Jeswp is not 
expressly overruled by thé case last referred to, and we are not convinced 
that it was intended to be overruled, we nevertheless feel obliged to hold 
that the défendant had no power under the Indiana act to make the 
contract involved in this suit, and that it is void as to the défendant 
for that reason aloné. It does not appear from the bill that by making 
the contract and operatingthé road in Illinois, the défendant had de- 
prived itself of abÛity to successfuUy operate its own road in Indiana, 
or that it had neglected any duty that it owed to the latter state, or its 
own stockholders. On the contrary, for anything appearing in the bill, 
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the defendaxit bas been benefited by tbe contract, and its perfornaance. 

It bdng settled, then, that the laws of Illinois authorized both corpora- 
tions to exécute the contract, and perform it in that state; and that the 
law8 of Indiana conferred no such authority on the défendant, and that 
the contract is therefore void aa to the latter, can this suit be maintained? 
The invalidity of the contract is not relied on hère as a défense to a suit 
for ita enforcement, as was the case in RaUrqad Co. v. RaHroaÂ Co., and 
Thomaa v. Radroad Co. , 101 U. S. 71 ; and, indeed, in most, if not ail, of 
the cases cited in support of the bill. 

It is urged that if the laws of lUinpis authorized the contract, and the 
laws of Indiana did not, it is vpid as to both companies because they 
both acted illegally in making it. Is a railroad company entitled to 
afl&rmative relief in a court of equity against its own ill^al acts, and that, 
too, without regard to lâches? It is well settled that a corporation may 
plead as a défense to a suit upon a contract that it is against public policy 
or good morals, or that it is expressly prohibited by law, or impliedly pro- 
hibited because not authorized by its charter, or anyother législative au- 
thority. But it does not foUow that because such défenses are sustained, 
that a court of equity will in ail cases annul an illégal contract at the suit 
of a party to it. Stockholders who act with reasonable promptness may 
enjoin the exécution and performance of illégal agreements and acts, but 
it is believed that few, if any, well-considered cases can be found in which 
affirmative relief haa been grantedto one of the wrpng-KÎoers. InSpring Co. 
V. Knowlton, 103 U. S. 49, it was held that a party to an executory contract 
not malum in se, but prohibited by law, might recover back money which 
he had advanced under it to the other party who had performed no part 
of the agreement. Assuming that the contract now under considération is 
executory, it cannot be said it bas not been performed in part by the de- 
fendant. It is not claimed that interest on the complainant's outstanding 
bonds is due and unpaid, or that the défendant is insolvent. No com- 
plaint is made by the défendant or any stockholder of either corporation 
against the contract. No such complaint is made by the state of Illinois 
or the state of Indiana, nor is it seriously believed that either state ever 
will make such complaint; and yet we are told that because the contract 
is executory and continuing, and was made by both companies, certainly 
by the défendant, without législative authority, the court must annul it 
under the rulings in BaUroad Co. v. Railroad Co. We do not think that 
the suprême court of the United States by that case meant to establish 
principles for the guidance of courts of equity at variance with the cur- 
rent of its décisions. 

So far as this suit seeks to annul the contract, it might hâve been 
brought 18 years ago, for the agreement was invalid from the beginning; 
and if it be true that such a suit may be brought at any time before the 
contract expires by its own terms, lâches being no obstacle to relief, th© 
complainant might hâve delayed for an hundred years more without in- 
jury or préjudice to its standing in a court of equity. See Ihiat Co. v. 
mâkind Co,,in U. S. 437, 6 Sup. Ct. Eep. 809. ' 

Equity reUeves suitors who axe diligent, and remits to their légal reme» 
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dies those who hâve sleptupon their rights, and this is done although tho 
suitor's équitable right may otherwise be apparently perfect. It is not so 
in courts of law. There the suitor may wait until the day before his right 
of action is barred by the statute of limitations. The défense of lâches 
goes to the remedy rather than to the right. In refusing affirmative relief 
on the ground of négligence, a court of equity does not adjudicate against 
the right asserted in the bili. It simply holds that the complainant is 
not entitled to the particular remedy sought. "Nothing," said Lord 
Camdën, in Smith v. Clay, Amb. 645, "can call forth this court into ac- 
tivity but conscience, good faith, and reasonable diligence. When thèse 
are wanting the court is passive, and does nothing. Lâches and neglect 
are always discountenanced." Décisions of the suprême court of the 
United States and other courts need not be cited in support of this doc- 
trine. 

By this suit in equity the complainant seeks to recover possession of 
real estate and quiet its titlô to the same. Ejectment is a légal, and not 
an équitable remedy, and the action will lie to recover the possession of 
a railroad. Railroad y. Johnson, 119 U. S. 608, 7 Sup, Ct. Rep. 339. 
The bill eannot be sustained as a bill qwia timet, the complainant being 
out of possession, and the défendant in possession. Frost v. Spiiley, 121 
U. S. 556, 7 Sup. Ct. Rep.. 1129. The Illinois statute of 1869 (Starr 
& C. St. 419) authorizes the court to hear bills to quiet title, and to re- 
move clouds from the title to land, whether improved or occupied, or 
unimproved or unoccupied; and déclares that thé taking possession of 
such land after the commencement of suit by the party who daims title 
adversely shall not affect the complainant's right to relief. This statute 
does not authorize suit by a party out of possession against a party al- 
ready in possession, under a claim of adverse title as in this case. 

Finally, is the bill multifarious or contradictory? We think it is. It 
côn tains two distinct grounds of suit; one for the rescission of the con- 
tract, oh the theoiry that it is void, and the other for an accounting and 
a recovery of earnings, on the theory that it is valid. The averments 
that relate to thefirst ground of relief are whoUy irrelevant, if the bill be 
considered simply as a bill for an accounting. It is true that a com- 
plainant may statè the facts of his case, and ask relief according to the 
conclusion of law which the court may draw from them, although this 
may be presènted in two or more alternatives, (Story Eq. PI. § 42,) 
but this is hot such a case. A bill to annul a contratct for fraud or ille- 
gality, and to speeifically enforce it, if the court shall hold that itis valid, 
is fatally defective; and we can see no substantial difiference between such 
a bill and the onè now before us. 

Shidds V. Bq,Trow, 17 How. 130, was a suit to set aside an agreement for 
fraud; and an âmendment to the bill was allowed praying spécifie per- 
formance. In delivéring the opinion of the court, Justice Cuetis said: 

"So that the biU thereafter presènted not only two aspects, but two diamet- 
rically opposite prayers for relief, resting upon necessarUy inconsistent cases, 
tlie one beiijg that the court would déclare the contract reseinded for imposi- 
tion, and othét causes, and the other that the court would déclare it so free 
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from ail exception as to be entitled to its aid by a decree for spécifie perform- 
ance. * * * A bill may be originally framed witli a double aspect, or it 
may be so amended as to be of that character; but the alternative case stated 
must be the fpundation for precisely the same relief." 

The demurrer is sustained. 



McCoNNADGHY V. WiLEY. 
(Œreuit Court, D. Oregon. January 16, 1888 ) 

1 Public Lands— Swamp Lands— Rights of Vendée. 

The vendee of land sold by the state as swamp, the same not having been 
designated as such by the secretary of the interior, under the swamp-land 
grant to the state of March 13, 1860, cannot maintain an action to recover the 
possession of hay eut thereon against one in the actual possession of that 
portion of the premises on which the hay was eut, for the purpose and with 
the intention of acquirin^ the title to the same under the pre-emption acts, as 
being dry and fit for cultivation. 

3 Same. 

A purchaser from the state of land seleoted by it as swamp, on making the 
first payment thereon and receiving the receipt or certiflcate therefor, is enti- 
tled, if the land is in f act swamp, or bas been so designated by the secretary 
of the interior, to the possession of the same, and the végétation growing 
thereon, and may maintain an action to recover such possession. 

{SyUabiis hy Oie Court.) 

Action to Recover Personal Property. 
Rufus Mcdlory and Ohas. B. BéUinger, for plaintiff. 
George H. WiUmms, George H. Durham, and Lewis L. McArthur, for 
défendant. 

Deady, J. Thîs action is brought by the plaintiff, [R. F. McCon- 
naughy,] a citizen of California, to recover possession of 200 tons of hay 
alleged to hâve been wrongfully eut hy the défendant, [J. M. Wiley,] a 
citizen of Oregon, on the land of the plaintiff. It is alleged in the com- 
plaint that the plaintiff is the owner and in possession of a certain 160 
acres of swamp land, situated in Lake county, Oregon; and that the de- 
fendant, on or about July 6, 1886, wrongfully and with force entered on 
stich land and eut 200 tons of hay thereon, the property of the plaintiff, 
and took the same and stacked it on the premises, to the damage of the 
plaintiff, $800. The plaintiff made an affidavit for the immédiate deliv- 
ery bf the property, as provided in title 14, Code Civil Proc, in pur- 
suance of which, on December 22, 1886, the marshal took 150 tons of 
said hay, that being ail he could find, and delivered the same to the 
plaintiff. 

The answer of the défendant, filed on January 8, 1887, contains dé- 
niais of certain material allégations of the com plaint, not necessary now 
to notice, and also a défense, which is denominated therein, "a further 
and separate answer." The défense is to the effect that on May 28, 1885, 
{ind since, the défendant was and is qualified to become a settler on the 
v.33F.no.7— 29 
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publîfe knds, under the pre-emption laws of the United States; and that, 
being s6 qualified, he, on said day, peaceably entered into the possession 
df sàid knd, which was theh vacant and unsurveyed public land of the 
United States; that in said year he erected a dwelling-house thereon, in 
which he has since resided with his family, and bas expended about 
$1,600 in improving the same; that he setÛed on said land for the pur- 
pose of acquiring the title thereto under the pre-emption laws Of the 
United States, as soon as he could, and that he has done ail that could 
be done to obtain such title; and that said hay was eut and stacked on 
said land by the défendant in 1886, while he was in the possession 
thereof as aforesaid. The answer aiso asks judgment for the return of 
the hay, or the value of the same, $800, with damages for the déten- 
tion thereof. To this défense the plaintiff replies, and dénies that the 
entty of the défendant was peaceable, or that the land was then vacant 
and public land of the United States. 

On the argument counsel for the défendant made three points against 
the plaintiff's right to recôyer the possession of the hay in this action: 
(1) Admitting the land to be swamp, the plaintiff has neither the title 
nor theright of possession; (2) admitting that the plaintiff has such title 
and right, he cannot maintain this action, because the défendant was in 
the adverse possession of the premises when the hay was eut, and (3) 
the land is not in fact swamp. From a stipulation filed in the case, it 
appears that on January 1, 1883, a deed was duly exécuted by theproper 
officers, under the statutes applicable to the sélection and sale of gwamp 
lands by the state, conveying to the plaintiff certain lands, as swamp; 
and that on April 3, 1884, a. certificate of sale numbered 144 was in like 
manner iasued to Henry C. Owen for 800 acres of land, as swamp, 
which deed and certificate were "legally sufficient to convey such title as 
the state could lawfuUy convey;" that afterwards the plaintiff duly ac- 
quired Owen's interest onder said certificate in a portion of the lands 
therein mentioned; that the plaintiff, at ail the times mentioned in the 
pleadings herein, had "ail the right and title" in and to said lands which 
could pas^ by said deed and certificate; and that the land on which the 
hay mentioned in the complaint was eut is included in said certificate 
or deed from the state. 

By the aot of Ôctober 26, 1870, (Sess. Laws 54,) provision wasmade 
for the sélection and sale, ai $1 per acre, of the swamp and overflowed 
lands granted to the state of Oregon by theact of March 12, 1860. The 
sélection was to be made in the field, under the direôtion of the govemor, 
who was to hâve maps of the same filed in the clerk's ofiice of each 
county where the lands were located, and give public notice thereof. 
Any person over the âge of 21 years, who was a citizen of the United 
States, or had declared his intention to become such, might apply to the 
govemor to purchase any "tract or tracts" of said land, designating the 
same by the surveys, and in case there were no surveys, by "artificial or 
natural landmarks." Within 90 days from the publication of the no- 
tice aforesaid the applicant to purchase was required to pay over 20 per 
centum of the purchase money to the state, for which "a receipt" was 
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issuéd to him; and at any'time within ten years thereafter, on proof that 
thè land was "drained or otherwise made fit for cultivation," and the 
payaient of the balance of the purchase money on the land aotually re- 
claimed, he is entitled to "a patent for the land so reclaimed;" but where 
"no such proof of réclamation and payaient" is made within said pe- 
riod, the land "shall revert to the state, and thé money paid thereon shall 
be forfeited." A successful cultivation of swamp land for three years 
"in either grass, cereals, or vegetablea, is made by the act a sufficient 
réclamation. 

By the act of October 18, 1878, (Sess. Laws 41,) the swamp landa 
were still selected under the direction of the govemor; but the power ir 
sell was given to the oommissioners for the sale of school lands, namelyi 
the govemor, secretarj', and treasurer of state; and the quantity which 
any one person might^purchase was limited to 320 acres. Section 9 o* 
the act provides: 

"Ail applications for the purchase of swamp * * * lands made previous 
to the passage of this act, which hâve net been regularly made in accordance 
with law, or which were regularly made and the applicants hâve net fully 
complied with ail the terms and requirements of the law under which they 
were made, including the payment of the 20per centum of the purchase priée, 
are hereby declared void, and of no force andefCect whatever." 

Section 10 provides that when such applications " hâve been regularly 
ùiade" and "fully complied with," the applicant shall, on payment of 
$2.50 per acre for such lands prior to January 1, 1880, receive a con- 
veyance therefor, "without proof of réclamation," but if he refuses to 
purchase the entire tract applied for, he stiall only be allowed to pur- 
chase 320 acres thereof. The "certificate" mentioned in this case isthe 
"receipt" spoken of in the act of 1870. In addition tothe mère factof 
the payment of the money, it states on what account it was paid, and 
the gênerai nature and effect of the transaction, measured by the statute 
under which the purchase and payment were made. The right to in- 
sert thèse matters in the receipt bas been questioned, but I do not think 
the authority of the oommissioners was exceeded in so doing. In this 
way, the receipt is made to show for the benefit of whom it may con- 
cern, the nature of the transaction in which the payment is made, and 
the right and obligation resulting therefrom. Briefly, thèse two sections 
of the act of 1878 provide for the forfeiture of the right acquired undei 
the act of 1870, not only for a failure to comply with the conditions 
subséquent to the sale or issue of "the receipt," but also for a failure to 
comply with the condition précèdent to the right to purchase. Thesr 
conditions subséquent were the proof of réclamation, and the paymeni 
of the balance of the purchase money within 10 years from the paymen* 
of the 20 per centum thereof, and the condition précèdent was the pay- 
ment of such per centum within 90 days from the publication of notice 
by the governor of the filing of the swamp-land maps in the county 
where the lands were located. , 

Section 1 of the act of February 16, 1887, (Sess. Laws, 9,) déclares 
void ail certificates of sale of swamp lands "on which the 20 per centnm 



452 FEDEBÀIi BEFOBTERd 

of the purchase priée waa not paid prior to January 17, 1879;" and sec- 
tion 2 of the aot déclares forfeited ail swamp lands sold under the act of 
1870, in case of a failure to comply with the subséquent conditions, as 
was already done by section 9 of the act of 1878. The first section of 
this act, if allowed unqualified opération, may be obnoxious to the 
clause in the national constitution (article 1, § 10) prohibiting a state 
from passing any "law impairing the obligation of contracts." An ap- 
plicant for the purchase of swamp lands under the act of 1870 had a 
contract with the state to that effect, from the time of filing his applica- 
tion. If thereafter he failed to pay the 20 per centum of the purchase 
price within the time, or under the circumstances prescribed by law, the 
state might rescind the contract, or treat it as abandoned. But there 
was no statute prior to the one of 1878 that attached-any specifii consé- 
quence to such failure, or annuUed or rescinded the contract .^erefor. 
Under thèse circumstances, if the officers of the state charged with the 
duty of disposing of thèse lands accepted the 20 per centum after the day 
on which it became due and payable, and issued a certificate to the pur- 
chaser prior to October 17, 1878, I do not thiuk the législature could 
afterwards annul the contract, and déclare the certificate void, beeause 
the payment was not made on the day appointed. Pay ment after the 
day, if accepted, discharges the debt or obligation the same as if paid 
at the day. U. S. v. Gumey, 4 Cranch, 333. Again, if an application 
was made for the purchase of swamp land under the act of 1870, at any 
time prior to the passage of the act of 1878, and the 20 per centum of 
the purchase price was paid within 90 days foUowing the publication of 
the notice of the filing of the map thereof, in the county where the land 
was located, but owing to the delay in filing said map the payment was 
not made "prior to January 1, 1879," the législature could not déclare 
the certificate of sale issued on such payment void and of no effect; for 
the payment, if made within 90 days after the publication of the notice 
of the filing of the map, is made within the terms of the contract of pur- 
chase with the state, no différence whether made before or after "Janu- 
ary 1, 1879.» 

It does not directly appear under what statute this certificate was is- 
sued or d^ed made. But as it is admitted that they each include more 
than 820 acres of land, the applications must hâve been made prior to 
the act of 1878, and under the act of 1870. As shown by the foregoing 
exposition of the swamp-land acts, the payments in each case may hâve 
been made within the time allowed by law; and, in the absence of évi- 
dence to the contrary, the presumption is that they were, and that the 
certificate and deed were legally issued and made. Until the contrary 
appears, officiai duty is presumed to hâve been regularly performed. 
Besides, the stipulation in the case admits that the deed and certificate 
were "legally sufficient to convey such title as the state could lawfuUy 
convey," and that the plaintiff has "aU the right and title" which thereby 
passed. Assuming, then, for the time being, that the land described in 
thèse writings is swamp, the plaintiff is undoubtedly the légal owner of 
that described in the deedj and as such, may maintain ejectment, très- 
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pass, or replevin, as the case may be. The purchaser, after obtaining 
his certificate or receipt, is certainly entitled to the possession of the 
land. Without it, how can he reclaim and cultivate the same, as re- 
quired by the contract of purchase? In effect, the interest of the state 
in the land passes to the purchaser, who holds the same subject to the 
performance of the conditions of réclamation and final payment, on fail- 
ure of which the statu te déclares the land "shall revert to the state." 
This, in my judgment, gives the plaintiff such an interest in the land as 
will enable him to maintain ejectment for the possession, or replevin for 
hay eut thereon by a trespasser or intruder. It does not appear, how- 
ever, that the secretary of the interior has ever passed on the question 
of whether this land is swamp; and therefore the purchaser from the 
state takes subject to his détermination of the question, which is final. 
But in the mean time, and until the action of the secretary is had in the 
matter, the purchaser from the state may maintain his right to the pos- 
session against any adverse claimant, by showing that the land is in fact 
swamp, within the intent and purpose of the grant to the state. Wright 
V. Rosebenry, 121 U. S, 488, 7 Sup. Ct. Rep. 985. 

The next question is, can the plaintifT, under thecircumstances, main- 
tain this action against the défendant for the recovery of the hay? The 
rule isstated by Mr, Justice Field in Halleck v. Mixer, 16 Cal. 579, in 
thèse words: 

"The plaintiff eut of possession cannot sue for property severed from the 
freehold whén the défendant is in possession of the premises from which the 
property was severed, holding them adversely, in good faith, under claim and 
color of title." 

The reason for the rule is, that the personal action of replevin shall 
not be used as a means of determining the title to real property, as be- 
tween adverse claims thereto. But a mère intruder or trespasser, who 
enters on the land of another and cuts hay or other growing thing therè- 
from, is in no condition to question the title of the owner, so as to defeat 
an action brought by him to recover the possession of the chattel. Page 
V. Fowler, 28 Cal. 607; Same v. Same, 37 Cal. 105; Pennybecker v. Me- 
Dougal, 46 Cal. 661; Harlanv. Harlan, 15 Pa. St. 513; Stockwellv. Phelps, 
34 N. Y. 363; Nichols v. Dewey, 4 Allen, 386; Aiherlon v. Faœler, 96 U. 
S. 515; Wells, Rep. §§ 79-83. 

In this case the évidence shows that the land was held by the plaintilT 
for hay and pasture. The tract in question was not specially inclosed 
or occupied, but it and much more land in the vicinity, and of the same 
character, to which the plaintiff claimed to dérive title from the state as 
swamp, was inclosed against stock by Lake Warner, exterior fences, some 
of which belonged to adjoining lands, and by herding or patroling a small 
portion of the exterior line. In the spring of 1885 the défendant went 
on the land openly, with his family, with the knowledge of the plaintiff, 
and against his protest, for the purpose of acquiring it under the pré- 
emption law of the United States, and has resided thereon ever since. 
He knew that the plaintiff claimed the land under the state as swamp, 
and his possession was adverse to such claim, and taken and held on the 
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theory that the land was not swamp, and was fit for cultivatîon. The 
défendant erected a cabin and stable on the land, and in the summer of 
1886 eut and stacked the hay in question on the premises, for the use 
of his stock. During this time the plaintiff was not in the actual posses- 
sion of any portion of the land , but lie continued to claim it as his prop- 
erty, and told the défendant he would appeal to the law to protect his 
right. On this state of facts the défendant is not a mère trespasser or 
intrader. His possession is open and notorious, and has the usual in- 
dications of permanence. It is held apparently in good faith, with a 
daim of right and a déniai of the plaintiff s right. True, he does not 
hold under color of title, which is nothing less than a deed or instrument, 
that is ■prima fam a good title, although in fact it is worthless. Starh v. 
Starr, 1 Sawy. 20. But a person in possession of public land for the 
purpose of acquiring title to it under the pre-emption act, cannot, con- 
sistently with such claim, hold under color of title. The title, as he 
claims, is in the United States, and he holds possession under the act 
for the purpose and with the intention of acquiring such title thereunder, 
subject to the détermination, by the land department, of the question, 
whether the land is swamp or not. And this, I think, in such a case, 
ought to be considered the équivalent of holding under color of title in 
ordinary ones. In Pagev. Fowîer, 28 Cal. 605, it was held, in a similar 
case, that the possession of the défendant, if adverse, need not be held 
under color of title. Of course, if it appeared that this land had been 
designated by the secretary of the interior as swamp, within the grant 
to the state of 1860, it would not be sufficient to defeat this action for 
the défendant to allège that he was in the adverse possession of the same, 
in good faith, with intent to acquire the title thereto under the pre-emp- 
tion act. Such a plea would be false on its face. The land having been 
identified by the secretary as inuring to the state under the swamp-land 
grant, the title would hâve passed out of the United States; and the de- 
fendant could acquire no right thereto under the pre-emption or any other 
act of the United States. In such case, however adverse the defendant's 
possession, to defeat this action he must also allège and prove that he was 
holding in good faith under color of title. 

Having reached the conclusion that the plaintiff cannot maintain this 
action, it is unnecessary to pass on the question whether this land is 
swamp or not. And I do not regret it; for, in my judgment, no one is 
qualified to décide the question in acaselike this, where apparently there 
is room, in the présent condition of the land, for différence of opinion, 
without having a view of the premises and the surroundiugs. Much of 
the testimony is given by interested parties, and is very contradictory. 
The difSculty is still further enhanced by the fact that the inquiry is as 
to the conditioner character of the land on March 12, 1860, rather than 
the présent time. A shallowlake or marsh, which is caused principally 
by the gênerai wash and drainage of the surrounding high lands, niight 
DOW be much reduced in extent and depth through the greater portion 
of the year, compared with what they were in 1860; and such is the ten- 
dency of the évidence in this case. When the country was unoccupied, 
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and the ground untrodden and soft and thickly covered with grass and 
other végétation, the passage of the water — melted snow or rain — over the 
surface of the ground was thereby impeded. The resuit was that it sank 
into the soft earth, and percolated through the soil slowly to the level of 
the lake or marsh at an even flow, far into the summer, and thus kept 
the water therein at a uniform level for much of the year. But now, 
owing to the change in thèse conditions, — the destruction of the surface 
végétation and the packing of the ground, — the water from the spring 
melt or freshet runs ofif into the low land, at once, and produces a great 
annual overflow which soon subsides. The water, being spread over a 
large space, is rapidly reduced by evaporation, and the resuit is, that 
for the most of the year the water or moisture stands at comparatively 
a much lower level than formerly. 

It is a great misfortune to the country, that the secretary of the inte- 
rior did not take the field notes of the surveys, as fast as they were made, 
and designate the lands inuring to the state as swamp at once. For 
more than a quarter of a century the land department bas left the ques- 
tion to be wrestled with in a sporadic way by conflicting claimants un- 
der the swamp-land grant and the pre-emption and homestead acts, at a 
great sacrifice of money, time, and, probably, veracity. Let us hope 
that the end of the contention draws nigh, and that the department will 
pToceed at an early day to designate the lands inuring to Oregon under 
this grant, and put the matter at rest, It were better the grant had 
never been made than that its extent and application should be the sub- 
jéct of continuai contention between parties claiming under and against it. 

There must be a finding for the défendant in accordance with this 
opinion, that at and before the cutting of the hay he was in the adverse 
possession of the premises whereon the same was eut, and that he is en- 
titled to a return of the same, or the value thereof, ai the rate of $4 per 
ton, with légal intereat for the détention thereof from the date of the re- 
plevy by the marshal. 
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BoYD. Same v. Sloane. 

(CircuU Cvwrt, D. Oregon. January 16, 1888.) 

Rvfus Mallory and Charles B. Bellinger, for plaintifl. 
Qeorge H. Williams, George H. Durliam, and Lewis L. MoArthur, Dist. 
Atty., for défendants. 

Dbadt, J. Thèse cases were heard with the foregoing and the circum- 
stances of the entry, occupation, and character of the land are similar. ïhe 
several tracts of land claimed by the défendants are ail embraced withln the 
sale of swainp lands by the state, as shown in the foregoing opinion, under 
which the plaintifE claims. They each daim one quarter section except one, 
who claims a balf section. The settletuent and improvement of each was 
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made in 1885, and in 1886 the hay, to recover wliich thèse several actions are 
brought, was eut and staoked on the land occupied by him. The land occu- 
pied by ail the défendants is comprised in two tracts, not far distant, whieh 
lie on the margin and within the meandered Une o£ Warner lake, near the 
south boundary of the state. 

For the reasons given in the foregoing opinion, there must be a flnding for 
défendant in each case. 



American F. L. M. Co. v. Bensoh et ci, 
{Oircuit Court, B. Ifebraska. 1887.) 

Wbits— Sbkticb by Publication — Act of 1875— Act of Mahch 8, 1887. 

By the act of March 3, 1887, the right given by the eighth section of the act 
of Mai-ch 3, 1875, to bring in non-residents by publication in certain cases is 
expressly continued. 

Motion to Dismiss, and suppress service by publication. 

In Decetnber, 1886, this biîl was filed for the foreclosure of a mort- 
gage, in which the mortgagor and subséquent incumbrancers were im- 
pleaded as défendants. Subpœna was issued, and return served upon 
the subséquent incumbrancers, but not upon the mortgagor. In March, 
1887, after the passage of the act of March 3d of that year, the usual af- 
fidavit was filed, showing a proper case for an order for the publication 
of notice of thesuit to the mortgagor. The publication was accordingly 
made, and the proof thereof filed in the court. Thereupon the mort- 
gagor filed his motion to set aside the order for publication. The par- 
ties plaintifi' and the parties défendant were citizens of difi'erent states. 
In support of the motion to discharge the order for publication, it was 
insisted that under the act of March 3, 1887, a non-resident défendant 
could not be brought into court by publication. 

L. Q. 0. Dosh, for complainant. 

J. M. Woolworth, for défendants. 

Brewbb, J. The motion to dismiss this cause for want of jurisdic- 
tion, and suppress the service by publication, is overruled. The right 
to proceed against a non-resident défendant in certain cases is given by 
section 8 of the act of 1875. The act of 1887, § 5, expressly pro vides 
that nothing in this act shall repeal or affect any jurisdiction or right 
mentioned in said section 8 ; hence the same right exists now as before 
said act of 1887 to bring in non-residents by publication in cases men- 
tioned in said section 8 of the act of 1875. That right is aU that is atn 
tempted to be euforced in this case. 
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LlEBENEOTH et ol. V. ROBEETSON. 

(Circuit Court, 8. J). Nm York. January 5, 1888.) 

CusTOMs DtTTiEs— Albums. 

Eev. St. U. 8. § 2499, as amended by act 1883, provides that if two or more 
rates of duty should be applicable to any imported article, It shall be class- 
ified for duty under the higbest of such rates. Eeld, that photographie albums 
bound in leather, their interior part consisting of paper, are dutiable, under 
the provisions of Schedule M, par. 463, at 80 per cent, ad valorem, as articles 
not specially enumerated of which leather îs a component part, and not under 
paragraph 384, or 885, or 388, providing, respectively, for duty on books or 
pamphlets, blank books, and paper manufactures not specially provided for. 

At Law. Action to recover back customs duties. 

Action by Adolph Liebenroth et al. against William H. Robertson, 
collecter of revenues, to recover an alleged excess of duties paid in 1885 
and 1886 on photographie albums. 

Stephen G. Clark, for plaintiffs. 

Stephm A. Walker, Dist. Atty. , and McGrane Coxe, for défendant. 

Lacombe, J. , (oraUy.) It is provided by section 2499 of the' Revised 
Statutes, as it stands amended by the act of 1883, that if two or more 
rates of duty should be applicable to any imported article, it should be 
classified for duty under the highest of such rates. The articles in ques- 
tion hère are photographie albums, the interior portion of which, in- 
tended for the insertion of the photographs, is made of paper, and the 
albums being bound with varions materials, such as paper, leather, 
plush, cloth, wood, etc. The albums in the particular case now at bar, 
however, are covered with leather ônly. It is contended by the plain- 
tiff, first, that the articles are covered by paragraph 384 of Schedule M, 
which enumerates books, pamphlets, bound or unbound, etc. This con- 
tention seems unsound, because upon the principle nosdtur a sociis, the 
varions articles covered by the enumeration of paragraph 384 seem to 
include only such as are printed or struck from plates or types. It is 
furthcr claimed by the plaintiff that if not covered by paragraph 384, 
the articles are covered by paragraph 385, which provides for blank 
books, bound or unbound, and blank books for press copying. The tes- 
timony of the plaintifi' Van Auw, however, indicates that thèse albums 
are not known in trade and commerce as blank books, and therefore they 
do not come within the enumeration of that paragraph. The plaintiff 
next claims that if not covered by paragraph 385, they are covered by 
paragraph 388, which is as follows: "Paper manufactures, or of which 
paper is a component material, not specially enumerated or provided for 
in this act, 15 per cent, ad valorem,." The coUector assessed duty at 30 
per cent, ad valorem under the provisions of paragraph 463, as follows: 
"Ail manufactures and articles of leather or of which leather shall be a 
component part, not specially enumerated or provided for in this act, 30 
per cent, ad valorem," 
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In support of plaintiffs contention h.e refers to the case of Arthur v. 
SussfiddjQQ JJ. S. 128. The tacts ofthat case, however, were différent from 
the one at bar, for the reason that in the paragraph in which there was 
the enumeration "manufactures of glass" there were also included the 
Word "pebbles for spectacles," which indicated quite clearly that the 
manufactures of glass referred to were intended to include manufactures 
of glass for optical purposes. The phraseology of each paragraph re- 
ferred to in the case at bar (388 and 463) correcûy describes the particular 
article imported. It is a manufacture of which paper is a component part. 
It is also a manufacture or article of which leather is a component part; 
and it is not, otherwise than as a manufacture of paper or a manufacture 
of leather, specially enumerated or provided for in the act. 

In interpreting the provisions of thèse tariflf acts it must, of course, 
be assumed that congress was familiar with the conditions of trade or 
manufacture at the timcj and we must take notice of the circumstances 
under which they hâve, for very many years past, been enacted. Such 
considérations will meet the suggestion that by applying section 2499, 
and thus assessing thèse articles for duty at the rate specified for the. 
component material which pays the highest rate, there is no fixed rate 
for photographie albums, as such. It was quite compétent for con- 
gress, if it chose to do so, to provide specifically for photographie al- 
bums. They were made and imported long.before the passage of this 
axjt. They were imported with covers of différent materials, and some- 
times unbound, the covers being manufactured and put on hère. It was 
very easy for congress to treat thesagoods as articles well known in trade 
and commerce, and in common use, and to include them as such in some 
spécifie enumeration. They bave not donc so, except as the articles may 
be covered by one or other of thèse paragraphs which describe them only 
by their,compone^ts. It is no doubt the resuit of such législation that 
there is no r^ular, spécifie duty for the photographie album as such. 
But it is to be taken into copsideration that when congress passed thèse 
acts it was endeavoring to accommodate a great variety of conflioting in- 
terests. Every album imported with a silk cover, to a certain extent in- 
terfères with the manufacture of silk hère. Every album imported with 
a leather cover interfères to a certain extent with the manufacture of 
leather hère; and in view of the fact, which is well known to us, that 
congress for years bas been legislating on revenue, amid the clamorous 
appeals of many conflicting interests, each claiming its share of protec- 
tion, it is not unreasonable to interpret thjs section ,as meaning that 
thèse photographie albums, if ail paper, shall pay the paper duty; but if 
they are composed of any other material which is itself protected in the 
act, then the measure of protection accorded to that other material shall 
reach over and protect it when it is incorporated in this article. Of 
course it n^ust enter into the album, to a substantiel extent, sufiiciently 
80 to.add to it£ attractiveness and assist its sale. 

For thèse reasons, I shall direct a verdict for the défendant; exception 
to the pla,intiff. 
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United States v. Babnhart, (four ciases.) 
[District Court, D. Oregon. December 26, 1887.) 

1. Public Lands— Sélection of Swamp Lands— Régulations of Land-Ofpice. 

The régulation of March 13, 1875, made by the commissioner of the gênerai 
land-offlce concerning the character and quantum of évidence to be f urnished 
the surveyor gênerai with sélections of land made by the agent of the state 
as swamp, tinder the act of March 13, 1860, is an appropriate régulation of 
that subject, and, until the contrary appears, it is presumed to hâve been 
made under the direction and with the sanction of the secretary of the inte- 
rior, and has the force and effect of law. 

2. Same— Sélection of Swamp Lands— Forqed Affidavit. 

A forged affldavit is within the purview of section 5418, Rev St., when it 
appears therefrom, or in connection with extraneous circumstances alleged 
in the indictment, that it may be used to defraud the United States, as alleged. 

3. Same— Sélection of Swamp Lands— Affidavit 

An affldavit may be used as évidence, under the régulation of March 13, 
1875, to prove the character of lands selected by the state as swamp and over- 
flowed, under the act of May 12, 1860, whether made before or after such 
sélection; and if made before, and presented to the governor for his consid- 
ération in making such sélection, the presumptîon is that he transmitted the 
same, with the sélection to which it relates, to the surveyor gênerai. 

4. Same. 

The régulations of June 80, and September 1, 1880, by which the land depart- 
ment of the United States, in conjunction with the atate, undertook, by means 
of agents in the fleld, to examine the character of the lan,ds claimed by the 
state under the swamp-Iand grant thereto, superseded the régulation of March 
13„1875; and thereafter no affldavit could be legally used before the com- 
missioner or secretary of the interior on the consiaeration of the question 
whether such lands were swamp or not, other than the affldavits of the agents 
employed to make such examination in the fleld, and iherefore the affldavits 
alleged in the indictment to hâve been forged by the défendant could not 
hâve been legally used to defraud the United States. 
{Syllabus by the Court.) 

Indictnient against défendant, William H. Banihart, uiider Rev. St. 
U. S. § 5418, for the forgery of certain afîidavits, with intent to defraud 
the government. 

Lewis L. McArthur, for the Government. 

Charles B. Bdlinger and H. Y. l'kœnpson, for défendant. 

(No. 2,048.) 
Deady, J. The indictment in this case was found on April 11, 188T. 
By it the défendant was accused of violating section 5418, Rev. St., which 
provides as foUows: "Every person who falsely makes, alters, forges, or 
counterfeits any * * * affidavit * * * for the purpose of defraud- 
ing the United States, or utters or publishes as true any such * * * 
affidavit * * * for such purpose, knowing the same to be false, 
forged, or counterfeited, or présents at the office of any offieer of the 
United States any such * * * affidavit, * * * knowing the 
same to be false, forged, altered, or counterfeited for such pnrpose,"shall 
be punished by imprisonment not more than 10 years or by a fine of not 
more than $1,000. The indictment contains three counts. The first 
one charges the forging, the second the uttering, and the third the trans- 
mitting of such an affidavit, with intent to defraud the United States. 
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It îs stated in the fîrst count, that on April 7, 1875, the commissioner 
of the gênerai land ofiSce made a régulation that the testimony of at least 
two witnesses would be required to establish the swampy and overflowed 
character of lands, to be selected by the state of Oregon under the act 
of congress granting swamp lands thereto; that, prior to September 25, 
1884, Henry C. Owen had filed with the proper state board applications 
to purchase from the state swamp and overflowed lands, to be so selected, 
that embracèd large tracts of land not swamp or overflowed; that on said 
date the défendant was the agent for Owen to obtain proof in connection 
with such applications, and then and prior thereto well knew that they 
embracèd lands not swamp or overflowed ; that, under the practice per- 
mitted by the governor, the défendant was allowed to présent to and hâve 
considered by the former, affidavits to prove the swampy and overflowed 
character of lands within the state; that on September 25, 1884, the 
défendant, intending to defraud the United States, "did falsely make, 
forge, and counterfeit a certain writing on paper purporting to be an afii- 
davit of D. M. McMenamy and I. L. Poujade," to the effect that a certain 
list of landa thereto attached, aggregating 8,800 acres, and lying and 
being in township 23 north, and range 32} east, then were, and since 
March 12, 1860, had been, swamp and overflowed, and therefore unfit 
for cultivation. It is then alleged that this afiidavit was so forged by 
the défendant with intent to defraud the United States of the title and 
possession of certain of the lands mentioned in said list, which were not, 
on March 12, 1860, nor since, swamp or overflowed lands, but public 
lands of the United States. 

The second count contains the same matter of inducement as the first, 
and charges that on some day between September 25 and November 
11, 1884, the défendant having said forged affidavit in his possession, 
did utter the same to the governor of Oregon, well knowing that it was 
hÎB practice and duty to examine swamp-land proofs, and transmit the 
âflBdavits in relation thereto to the surveyor gênerai of the United States 
for the district of Oregon, which uttering was done by the défendant, 
with intent to defraud the United States of the title and possession of the 
public lands aforesaid. 

The third count repeats the matter of inducement, and charges that 
on November 11, 1884, the défendant did transmit to the ofiidfe of the 
surveyor gênerai aforesaid, said forged affidavit, with intent to defraud 
the United States of the title and possession of the public lands aforesaid. 

The proposition made in support of the demurrer is that it does not 
appear from anything contained in the indictment that the title of the 
United States to any of the lands in question could be affected by this 
affidavit, whether true or false; citing the rule laid down in Hammond's 
Digest, and approved in Peoplev. Stearns, 21 Wend. 414, — "that how dear 
soever the fraudulent purpose, unless the writing is sufficient to accom- 
plish that purpose, it is not forgery ; since, with a single exception, actiona 
only, and not evil intentions, are punishable by the English law, and 
actions only which actually do or possibly may produce injustice." Sec- 
tion 453, Rev. St., authorizes and requires the commissioner of the gen- 
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eral land-office, under the direction of the secretary of the înterior,"to per- 
form ail executive duties" respecting the public lands; and section 2478 
of the same gives the commissioner authority, under the same direction, 
"to enforce and carry into exécution, by appropriate régulations," every 
part of title 32, "net otherwise specially provided for." The act of March 

12, 1860, making the grant of swamp and overflowed lands to Oregon, 
is a part of this title. 

By a letter dated "Depabtment of the Inteeiojb, General Land- 
Office, Washington, D. C, April 7, 1875," and addressed to the "U. S. 
SuiivEYOR General, Eugène, Oeegon," the commissioner of the gênerai 
land-ofBce called the attention of that ofEcer to the extract therein con- 
tained from a letter of that office to the governor of Oregon, dated March 

13, 1875, in regard to swamp lands. The extract from the ietter to the 
governor prescribes the proof to be furriished of the character of such 
lands as foUows: " When sélections are made by the state agents they are 
to be forwarded to the United States surveyor gênerai with the évidence 
of the swampy character of the lands." The régulation then proceeds to 
specify, at some length, the particulars "the évidence must designate," 
and concludes: "In short, the évidence shbuld be as fuU and complète, 
as if required to establish the character of each tract to the satisfaction 
of a court or a jury." The letter to the surveyor gênerai then proceeds: 

"On the receipt of such sélections you will examine the évidence in support 
ôf the swampy character of the land at as early a period as practicable, and 
report to this ofl9ce such lands as in your opinion are shown to be swampy or 
overflowed, and rendered thereby unfit for cultivation, together with the évi- 
dence presented to you . You will also f orward to the United States land-oiBce 
of the district in which such lands are situated a list of the lands thus shown 
in your opinion to be swampy, with a certiflcate stating that satisfactory évi- 
dence bas been presented to you that said lands are so swampy or overflowed 
as to render them unflt for cultivation." 

By the act of 1878 (Sess. Laws, 41) the governor is appointed land 
commissioner for the state, and is authorized, in person or by an agent, 
"to sélect" and "locate the lands to which the state is entitled under the 
laws of the United States," including swamp and overflowed lands. In 
the discharge of this duty he is required " to prépare accurate lists of the 
lands by him selected in duplicate, in the manner prescribed bythe laws 
of the United States and the instructions of the commissioner of the gên- 
erai land-office; * * * one copy of which he shall forward to the 
register of the land-office in the district where the lands selected are sit- 
uated; the other shall be deposited with the secretary of state, who shall 
record the same in a book to be kept for that purpose." The régulation 
made by the commissioner concerning the sélection of swamp lands in 
Oregon, under the act of 1860, appears to be appropriate to the exécu- 
tion thereof, and has therefore the force and effect of law. The gênerai 
land-office is a bureau of the department of the interior, and any régula- 
tion concerning the disposition of the public lands made by the commis- 
sioner and within the scope of his authority is presumed to ha,ye been 
made under the direction and with the sanction of the secretary, until 
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the contrary appeàrs. For ail practical pui'poses such régulation îs not 
only the act of the secretary, but of the président, for whom he stands, 
and is therefore an "executive act," of which the courts take judicial no- 
tice. Poppe V. Atkeam, 42 Cal. 609; U. S. v. Adam, 11 Sawy. 107; 
U. S. v. Hearing, Id. Ole. 

The only national authority for the taking or use of an affidavit in 
connection with the sélection of swamp lands is this régulation made by 
the commissioner ôti' March 13, 1875. The language of the régulation 
is: "Whèn selectioiis are made by the state agents, they are to be for- 
warded to the United States surveyor gênerai, with the évidence of the 
swanipy character of the lands." An affidavit is "évidence" within the 
meaning of the term as used in this régulation. The testimony of a wit- 
ness, to be used in the gênerai or local land-offices in proof of facts rela- 
tive to the disposition of the public lands, is commonly taken by affida- 
vit. But the régulation is limited by its terms to "sélections made by 
the stâteagents." Evidence by affidavit or otherwise as to the character 
of lands is neither required nor authorized, unless the same hâve been 
selécted by the state, in which case it is to be forwarded to the surveyor 
gênerai, with the sélection, for his opinion and report thereon, to the 
gênerai land-oflBce, as provided in the letter of the commissioner of 
April 7, 1875. On this state of law and fact counsel for the défendant 
insist that it does not appear frora the indictment that any of the lands 
in question had been selécted by an agent of the state, at date of this al*, 
leged foiig&ey; and therefore the affidavit could not hâve been used be- 
fore thb sui'veyor gênerai as évidence of their swampy character. Gr, as 
stated ÎH théir brief, "the only affidavits which the surveyor gênerai is 
required pr authorized to receive or consider or forward to his superior, 
^nd therefore the only affidavits which can possiblyaid, thealleged fraud- 
ulent object, are those which accompany and refer to sélections made by 
the state agents." The affidavit must hâve been made, uttered, or trans- 
initted with intent to defraud the United States; and if such intent is 
not manifest and possible on the face of the writing, extrinsio facts must 
be stated to niake it so. The indictment undertakes to show by the 
statement of such facts that the tendency of the forgery, and the in- 
tent of the défendant in making it, was to defraud the United States 
of the title to the lands in question; and it must at least appear there- 
from that it was possible for the afl5davit to hâve been used so as to pro- 
duce Such a resuit. 

' From the passage of the act of 1870, (Sess. Laws, 64,) any person 
over 21 years of âge who was a citizen of the United States, or who had 
declared his intention to become such, might become an applicant for 
the purchase of "any tract or tracts" of swamp land, whether surveyed 
of unsurveyèd, by filing his application with the governor, who was 
made land commissioner for such pUrpose. Twenty per centum of thé 
purchase price-HH per acre-^was to be paid within 90 dayô from pub- 
lic notice that the same had been selécted by the governor as swamp and 
liverflowed, which he was authorized to do, and the balance on proof of 
réclamation when à patent from the state was to issue to the applicant. 
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But if final payment and proof of réclamation were ùot made withiii 10 
years from the first payment, the land was to revert to the statet This 
act was repealed by the act of 1878, supra; and ail applications made 
under it, if not regularly made, or in which the subséquent terms of the 
act were not complied with, are declared void, while ail other applica- 
tions under the act are recognized as valid and continued in force. 

It appears from the indictment that Owen had made application to 
purchase over 8,000 acres of land from the state as swamp, and that such 
application was pending on September 25, 1884, when this false afïida- 
vit was forged. This application must hâve been made under the act 
of 1870, for that of 1878 does not permit a sale of more than 320 acres 
to any one person. The application might hâve been submitted under 
either act to the govemor for his approval and adoption of the sélections 
therein contained. There is nothing in either of thèse acts to prevent 
him from making his sélections through the agency of an applicant for 
purchase, or allowing him to furnish the évidence required by the régu- 
lation of the gênerai land-ofïice as to the character of the land. The 
govemor was authorized by both acts to employ agents to make the sé- 
lections, or he might make the sélection himself upon évidence procured 
or obtained in any way he might deem proper and expédient. Certainly 
it could not hâve been expected, under the circumstances, that he would 
go upon the ground and make the sélection in person. I do not think 
the régulation of March 13, 1875, contemplâtes or requires, as the 
argument for the demurrer assumes, that the sélection of a tract of 
land, as swamp, shall be made by the govemor or other agent of the 
state, before the évidence (affidavits) of the witnesses in support of the 
sélection are taken. On the contrary there is nothing to prevent the 
affidavits from being made first, and the selectien made by the .govemor 
thereafter and thereupon; and every considération of convenience points 
to this mode of proceeding. Indeed, the govemor could not make a sé- 
lection in his ofîice without the proof before him of the swampy charac- 
ter of the land; and, knowing what proof the land department of the 
tlhited States required before the sélection would be adopted thereby, he 
would naturally and properly, and in the Une of his duty, require the 
same to be presented to him, and thereafter transmit it, with the sélec- 
tion, to the surveyor gênerai. 

Now, it appears from the indictment that thé défendant, under the 
method of practice adopted by the govemor, was permitted to présent 
and hâve considered by him, affidavits to prove the swampy and over- 
flowed character of lands within this state. Under thèse circumstances 
it is alleged in the indictment that the défendant presented the affidavit 
in question to the govemor for his considération in determining the char- 
acter of the lands contained in the Owen application. Assuming what 
the demurrer admits, that thè affidavit was forged by the défendant, 
with intent to defraud the United States df the title to a considérable 
portion of the lands therein mentioned, which are not and never were 
swamp or overflowed, — could the same haVe been legally usedvso as to 
produce or aid in producing such resuit? Oh this statement of the case 
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the question must be answered in the affirmative. If the governor found 
the iands were swamp and overflowed, within the meaning of the act of 
March 12, 1860, — as it must be presumed he would on such évidence, 
— he would approve the sélection and forward the same to the surveyor 
gênerai with the évidence, — the affidavit, — who would in turn report 
the same to the gênerai land-office with his opinion thereon; and, if the 
forgery was not detected, in ail probability the fraud would prove suc- 
cessful. The affidavit was evidently drawn with the régulation of March 
13, 1875, in view. It contains aU the particulars concerning the char- 
acter and condition of the Iands thereby required; and, if genuine, it 
might legally be used to enable the governor to sélect the Iands therein 
mentioned, as swamp and overflowed; and also as évidence of such fact 
in the land department of the United States. And so the case made in 
the indictraent cornes fuUy within the rule cited by counsel for the de- 
fendant from People v. Stearns, 21 Wend. 414: "ïhe writing is sufficient 
to accomplish the purpose," to defraud the United States of the title to 
the Iands in question; and it is sufficient if it "possibly may produce" 
such a resuit. The considération of the demurrer to the first count dis- 
poses of it as to the second and third ones. 

Assuming, what the demurrer admits, that the défendant knowingly 
ùttered such false affidavit as true, for the purpose of defrauding the 
United States of certain Iands, when he delivered the same to the gov- 
ernor, as évidence of their swampy character, and thereafter by such 
means intentionally transmitted the same to the surveyor gênerai for a 
like purpose, a case under the statu te is made in each of said counts; 
the one of knowingly uttering or publishing the forgery, and the other 
of transmitting the same to an officer of the United States, with intent 
to defraud. 

(Nos. 8.049. S.050, and 2.051.) 

The défendant is accused by the indictmenfs in thèse three cases of 
forging, uttering, and transmitting two other affidavits purporting to be 
those of said McMenamy and Poujade, and another purporting to be that 
of D. A. Lambert and S. K. Jones, for the purpose of defrauding the 
United States of the title to certain Iands therein mentioned. The cases 
were submitted on detourrers to the indictments with the foregoing one. 
The case made in the indictments, and the questions raised on the de- 
murrers, are the same as in the foregoing case, and the same disposition 
is made of them. 



EEARGUMENT. 

(January 10, 1838.) 

Deady, J. Upon the delivery of the foregoing opinion leave was 
given, on the application of counsel for the défendant, to reargue the 
case, which was done on January 3, 1888. On this argument counsel 
for the défendant contended that the régulation of March 8, 1875, pro 
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viding that when sélections of swamp land are made by an agent of the 
state they must be forwarded to the department through the office of the 
surveyor gênerai, with the évidence of their swampy character, was su- 
perseded and set aside before September 25, 1884, the date of theforged 
affidavit, by the instructions of the commissioner to agent R. V. An- 
keny, of June 30 and September 1, 1880, made in pursuance of an ar- 
rangement with the governor of the state, by which the proof of the 
swampy character, of ail lands claimed by the state under the swamp 
land grant was to be furnished by the affidavits of the department and 
state agents, who might examine the same in the field. The conclusion 
reached on the first hearing, that the affidavit in question might lawfully 
bave been used to defraud the United States of the title to certain lands, 
is founded on the assumption that the régulation of March 13, 1875, was 
then in force, and had the efîect of law. Without it, it was not con- 
tended there was any case against the défendant, for with whatever in- 
tention the affidavit was made, but for this or some similar régulation, 
making it légal évidence before the United States land department of the 
swampy character of the lands therein referred to, it could not be law- 
fuUy used for such purpose. 

After a somewhat extended examination of the subject among the 
sources of information within my reach, the régulations of the land de- 
partment applicable to the matter appear to béas folio ws: Soon after the 
passage of the ewamp-land act of September 28, 1850, to-wit, on Novem- 
ber 21stof that sameyear, the commissioner issued a circular to the gov- 
ernors of the states to which the grant applied, allpwing them to elect 
which of two methods they would adopt for the purpose of designating the 
swamp lands within the limits of their respective states, namely, the 
field notes of the United States surveys or sélections made by the agent 
of the state, to be reported to the surveyor gênerai, with proof of the 
character of the same. This option was also oËfered to this state after 
the grant had been extended hère by the act of March 12, 1860. By the 
act of October 26, 1870, (Sess. Laws, 54,) Oregon elected to sélect the 
lands, and authorized the governor to make the sélections in person or 
by agents appointed for that purpose. Sélections were made in this way 
nntil 1880, when, at the suggestion of the governor of the state, the com- ■ 
missioner appointed R. V. Ankeny to examine in the field the lands 
claimed by the state, which had not been passed on by the department, 
and directed him to confer with the state authorities, and to act with 
any agent they might appoint. Ankeny was also instructed to transmit 
to the commissioner lists of the tracts concerning which he and the state 
agent agreed, "with testimony touching the character of said tracts;" 
and, in case of disagreement between them, Ankeny was to report his 
opinion of the tract "with like testimony." The governor appointed 
Charles Whiteaker as agent for the state. On September 1, 1880, the 
commissioner, in response to a communication from Ankeny, of Augùst 
4th, instructed him that he and the state agent were jointly to examine 
the lands claimed by the state as swamp, "and make out lists of such 
tracts and attach their affidavits thereto, setting forth the facts relative 
v.33F.no.7— 30 
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to your examination of the lands and the character of the same. Said 
affidavits are what was referred to in your instructions as 'testimony.'" 
Thereupon the agent of the department and thestate began the examina- 
tion in the field of the land claimed by the state, and made reports 
thereon, as provided in the instructions. And this method was, and still 
is, pursued in the examination and proof of the character of the lands 
claimed by the state under the grant of March 12, 1860; the commis- 
sioner, under the direction of the secretary of the interior, approving the 
sélection, or refusing to do so, o i the information contained in the affi- 
davits of thèse agents, and in >■»! ï of a disagreement by référence to the 
field notes of the United States surveys. 

On January 24, 1885, (3 Dec. L. D. 334,) Acring Secretary Joslyn de- 
cided, on appeal from the décision of the commissioner, rejecting the 
daim of the state to about 48,000 acres of land, on the report and affi- 
dkvits of thèse agents, that they were not swamp or overflowed, that the 
arrangement between the department and the state which resulted in the 
appointment of agents to examine the lands in the field was binding on 
the latter, and that under it the testimony of no witness could be intro- 
duced to prove the character of the land, other than that of thèse agents. 
This décision was subsequently, March 3, 1885, aflBrmed by Secretary 
Teller, (3 Dec. L. D. 467,) and by Acting Secretary Muldrow, Jane 19, 

1885, (à Dec. L. D. 595;) and kstly by Secretary Lamar, August 7, 

1886, (6 Dec. L. D. 31.) On January 29, 1881, the govemor of the 
state wrote to the commissioner, and stated that the appointment of the 
"agent to examine in the field lands claimed by the state under the 
swamp-land grant" was done"in pursuance of a request from" his office, 
and "that the System thus adopted," in his opinion, "will prove highly 
sucCessful,*' After speaking of the appointment of the state agent, 
Whiteaker, to co-operate with Ankeny, Ûie agent of the department, be 
furthôr States that he is very anxious that the System "be continued;" and 
that he bas learned that the agent of the department "bas received in- 
structions * * * to examine no lands excèpt lists furnishéd from " 
thé office of the commissioner. He then says: 

"The mode formerly pursued was to file lists claimed by the govemor as 
swamp lands with the surveyor gênerai of Oregon, with proof of their swampy . 
character; who, if he approved the same, forwarded them to yoùr ofiace for 
confirmation. Under the présent System, the former mode could be well dia- 
pensed with, in my judgment, and the govemor allowed to'forward the lists 
in the firat instance to your office, and without any proof of the swampy char- 
acter of the land claimed, You will no doubt agrée with me that proofs in 
the form of ex parte affidavits are of the most unsatisfactory kihd, and that 
such proofs are wholly unnecessary, when the agent examines the land per- 
sonally . There is a large amount of swamp lands in the state, some of which 
liave been claimed, and the lists filed in the office of the surveyor gênerai of 
• Oregon, and which hâve not been forwarded on account of a defect of proof; 
and others hâve been returned to this office. In view of thèse circumstances, 
I hâve caused lists to be made of ail thèse lands, and bere with forwarded them 
to you, tr'istihg that you will allow them to be flled in your office, and for- 
ward copies to Général Ankeny, with instructions to examine and report as 
to the character of the lands inoluded in such lists; and that you will permit 
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me to forwaid other lists of a lîke character from time to time, as they may 
be returned to me by agents appointed on the part of tbe state, to examine 
lands and return lists of those they believe to be swamp and overflowed, 
within the meaning of the swamp-land giant, Bj this means thé worls of 
ségrégation can be kept moving forward, until the state shall receive tiie full 
benefit of the grant." 

But notwithstanding the adoption of the new System of nscertaining 
the character of the lands daimed by the state, and the décision of dé- 
partaient that the testimony of no other persons than the agents who made 
the examination in the field could be used as évidence before the com- 
missioner or secretary in the détermination of the question whether lands 
claimed by the state are in fact swamp; and notwithstanding the governor 
proposed to and actually did forward lists of state sélections directly to 
the oflBce of the commissioner, without any afBdavits as to their swampy 
character, Btill it appears from the files of the surveyor general's office 
that the practice of sending the lists of state sélections through such of- 
fice, with affidavits as to their swampy character, was resumed and con- 
tinued by the executive of the state. Indeed, the affidavits in question 
appear to hâve been so forwarded by the governor with the list of lands 
to which they relate, and by the surveyor gênerai transmitted to the of- 
fice of the commissioner, from whence they were returned hère, to be 
used as évidence in this case. And as late as July 20, 1887, the governor 
forwarded to the surveyor gênerai two lists of state sélections, containing 
3,694.69 acres, with the affidavits of two persons as "proof of their 
swampy character." On September 27 th, the surveyor gênerai forwarded 
the same to the commissioner for his action, and at the same time cer- 
tified that he had "compared the area of the tracts shown on the lists 
with the areas shown on the original plats of surveys on file " in his of- 
fice, and that, in the few instances in which they did not agrée, he had 
made "the necessarj' corrections * * * on the margin of the lists;" 
and on October 6th the commissioner acknowledged the receipt of the 
lists and proof. On September 14, 1887, Acting Commissioner Stock- 
slager, in response to a letter from the surveyor gênerai, wrote him that 
the "instructions" required him to examine the évidence furnished with 
the lists of lands filed in his office to show their character, and forward 
to that office a list of such tracts as he may find to be swamp, within 
the meaning of the grant, together with the évidence in support thereof. 

In this state of apparent confusion and contradiction of instruction, 
décision, and practice on this subject in the land department, it may be 
admitted that the affidavits in question, and others like them, hâve been 
used since 1880 to verify the claim of the state to tracts of land selected 
by its agents under the swamp-land. grant, so as to entitle the lists thereof 
to be filed in the office of the surveyor gênerai, and there examined and 
compared with the original plats of surveys for quantity, preparatory to 
being transmitted to the office of the commissioner for the action and 
considération of the department. That there is any real necessity for 
thèse affidavits in this connection is not apparent. As was suggested in 
the executive communication of January 29, 1881, they are a very un- 



468 FEDERAL BEPORTER. 

satisfactory kînd of évidence at best. The affidavits being in due form, 
and containing the stereotyped statements as to the character of the land, 
the action of the surveyor gênerai thereon is the merest emply formality. 
Assuming, as he must, that the affiants, whoever they may be, and how- 
ever irresponsible they are, speak the truth, he can but pass the list to 
the department as containing swamp land. Under the circumstances, 
the officiai claim of the executive of the state that certain lands selected 
by its agents under the swamp-land grant are swamp, ought to be a suffi- 
cient vérification of the fact to entitle the list thereof to be filed in the 
office of the surveyor gênerai for comparison as to quantity, and trans- 
mission to the commissioner for the action and considération of the de- 
partment. And any évidence which may be submitted or used by the 
governor in preparing thèse lists and this claim on behalf of the state, 
ought to be considered a matter solely pertaining to his office, and remain 
there. But be this as it may, it must be admitted that under the régu- 
lations of the commissioner, as construed by himself and the secretary, 
the affidavit in question could not when made, nor since 1880, hâve been 
used as évidence before either of those officers in the investigation or dé- 
termination of the question whether the lands to which it relates are 
swamp or not. And, unless it could hâve been so used, it could not be 
used to defraud the United States of its title to such lands, as alleged in 
the indictment. It is true, the affidavit might hâve been used, and, so 
far as appears, was used, to influence the action of the surveyor gên- 
erai; but the action of that officer was only preliminary to the présenta- 
tion of the claim of the state to the department for investigation and dé- 
termination, and had no effect whatever on the title of the United States 
to the lands in question. Admitting, as the demurrer does, that the de- 
fendant, as charged in the third count, transmitted this affidavit to the 
surveyor gênerai by the hands of the governor, with the intent to de- 
fraud the United States of the title to thèse lands, still it must be sus- 
tained, unless any action which that officer might lawfully take thereon 
would hâve the effect to defraud the United States, as alleged, or mate- 
rially aid in so doing. His action alone could not possibly bave such 
efifëct, for he had no power over the question on which the title dépend ed, 
or the évidence on which it was to be determined. Nor, in my judg- 
ment, could such action bave materially aided in producing such a re- 
suit. Based on this affidavit in part, the surveyor gênerai might, and 
probably did, transmit the claim of the state to the list of lands to which 
it was attached to the commissioner for final disposition. The affidavit 
was then functus offido, and the title to the land was wholly unaffeeted 
by it. The United States could not be deprived of it except by the judg- 
ment of the secretary of the interior, based on the évidence or informa- 
tion contained in the affidavits of the agents who examined the lands in 
the field. 

For thèse reasons I am constrained to change the ruling on the demur- 
rer to the indictment, and it is now sustained. 
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United States v. Hoeflinger. 

{District Court, B. 1). Missouri, E. D. 1887.) 

Post-Opficb — Use of Mails to Dbfratjd — "Heibs to English Fortunes." 
An iridictment under section 5480, Eçv. St. U. 8., alleged "that Joseph Hoef- 
linger, » * * on the eighth day of August, 1887, * » * havlng then and 
there devised a certain scheme and artifice to defraud certain peraons to the 
grand jurors unknown, by falsely pretending, in and through certain letters, 
to be seeking information that would show and lead said persons to believe 
that they were heirs to large fortunes in England, and requesting the inclos- 
ure of a sum of money by said persons to him, (the said Hoeflinger,) with in- 
tent fraudulently to obtain and retain said sum of money ao inclosed, said 
scheme and artince to be eflect^d by opening correspondence * * * with 

* * * said unknown persons by means of the post-office establishment of 
the United States, did wrongfully and unlawfuîly * * * place in the post- 
office at the city of St. Louis, * * * for mailing, etc., a certain letter, 

* * * to-wit, " and then aet outw hotee verba the contents of a letter ad- 
dresed to Newton M. Abbett, Indianapolis, Indiana. Held, on demurrer to 
indictment, (1) that the indictment sufûciently described a scheme or artifice 
to defraud that was to be accomplished by using the post office establishment 
of the United States; (3) that it was unnecessary to aver that the statements 
contained in such letter were false, inasmuch as the offense described by the 
atatute did not dépend upon the queation whether the letter placed in the 
mail in exécution of the fraudulent scheme contained true or false state- 
ments. 

Indictment. On demurrer. 

Indictment against défendant, Joseph Hoeflinger, for sending letters 
through the mails with intent to defraud. 

T. P. Bashaw, Dist. Atty., for the Government. 
J. M. Loring for défendant. 

Thayeh, J. Section 5480, Rev, St. U. S., reads as follows: 
"If any person having devised * * * any scheme or artifice, to de- 
fraud or be efEected by * * * opening * « * correspondence * * * 
with any other person * * * by means of the post-office establishment of 
the United States, or by inciting such other persons to open communication 
with the person so devising or intending, shall, in and for executing such 
scheme or artifice, * * * place any letter * * * in any post-offlce of 
the United States, or take or receive any therefrom, such persons * * * 
shall be punishable, " etc. 

The éléments of the offense described in this section are as follows: 
{!) A scheme or artifice to defraud, by making use of the'mails, must 
hâve been devised; such use consisting either in sending a letter through 
the mail to the person to bedefrauded, crin doing someact that induces 
the latter to send a letter or letters to the author of the fraudulent scheme. 
(2) A letter must be placed in the mail in exécution of the scheme to 
defraud, or one must be taken from the mail which, by some act of 
the author of the scheme to defraud, the defrauded person has been in- 
«ited to Write. Obviously, then an indictment under this section should 
allège the formation of a scheme to defraud, that istobe effected by using 
the United StatesniaU, and ail the essential features of the fraudulent scheme 
■or artifice should be described, and the existence of the same as alleged 
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must be proven on the trial. In addition, the indictment must of course 
show that a letter has been placed in the mail by the défendant, or taken 
therefrorvi by him, in exécution of the scheme or artifice. The indict- 
ment under considération must be tested by the foregoing rules. The 
main objection to it seems to be that it does not sufficiently describe a 
scheme or artifice to defraud, that was to be accomplished bj' using the 
mails. In this respect, the indictment contains the foilowing charge, 
omitting the introductory parts : 

"That Joseph Hoeflinger * * * on the eighth day of August, 1887, 
* * * having then and there devised a certain scheme and artifice to de- 
fraud certain personsto the grand jurors unknown, by falsely pretending, in 
and- thrcmgh certain îetters, to be seeking information tliat would show and 
lead said persons to belleve that they were heirs tp large fortunes in Bngland, 
and requesting the inclosure of a sum of œoney by said persons to him, (the 
said Hoeflinger,) with intent fraudulently to obtain and retain said sum of 
money so inclosed, said scheme and artifice to be efEected by opening corres- 
pondence * * * with * * * said unknown persons bymeansof the 
post-office establishment of the United States, did wrongfMy and unlatty 
fully * * * ^/aoe in the post-office at the cityof St. Louis • • • for 
mailing, etc., a certain letter, * * * to-wit. " 

A letter addressed to Newton M. Abbett, Indianapolis, Indiana, is 
then set out in full. It will be observed that in the foregoing paragraph 
the fact that the défendant devised a scheme to defraud, and the scheme 
itself, is stated by way of récital, rather than by direct averment; but as 
the indictment is liot challenged on that ground, and as the statuts also 
describes the scheme to defraud by way of récital, I overlook thatdefect, 
with the remark, however, that such mode of pleading in an indict- 
ment is at least open to criticism. Disregarding the mère form of aver- 
ment, itis apparent that the Indictment does disclose a scheme to defraud, 
that w;as to be accomplished through the.agency of the post-office estab- 
lishment. In substance, it shows that the scheme devised by the de- 
fendant was to falsely prétend to certain persons, by means of Ietters ad- 
dressed to them through the mail, that he was seeking information to 
show that the parties so addressed were heirs to large fortunes in Eng- 
land, and at the same time to request them to forward money, with in- 
tent on his part to appropriate it after it had been so obtained. There 
can be no doubt that such a scheme is fraudulent, and the scheme or 
artifice is deseribed with reasonable certainty. As described in the in- 
dictment, it was nothing less than a scheme to obtain money by false 
prêteuses. By the use of the words "falsely pretending to be seeking in- 
formation that would show," etc., it is clearly implied that he was not, 
in point of fact, seeking any such information, that such prêteuse was 
false, and that it was made with intent to procure money in an unlawful 
manner. 

The letter which is alleged to hâve .been written by the défendant 
in exécution of the alleged fraudulent scheme, and which iscopied inth& 
indictment, contains certain statements, to-wit; "That a certain attorney 
of London, Ëng., had requested the défendant to look up some parties 
said to réside in Indianapolis, Ind.;" and "that défendant had been in- 
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Tormed by such attorney that some two years ago a man had died near 
London, Eng., leaving a large fortune to be divided between distant rela- 
tives, one of wham, by the name of Abbett, was supposed to réside in 
Indianapolis, Ind." Defendant's counsel insisis that the indictment 
ought to aver that such statements contained in the latter were false, and 
that the indictment is bad because of the want of such avéraient. This 
point, in the opinion of the court, is not well taken. The offense de- 
scribed in the indictment consists in placing a letter in the mail in exé- 
cution of a fraudulent scheme, previously devised, which is intended 
to be carried out through the agency of the post-office establishment. It 
is not essential that the letter written in aid of the scheme shall contain 
false statements. It can make no différence, therefore, as a matter of 
averment, whether the letter contained fialse statements or otherwise. 
The important question is whether a fraudulent scheme was concocted 
of the nature described in the indictment, and whether the letter in 
question wàs mailed in furtherance of that scheme. The défendant wiU, 
of course, be entitled to show that he received such a communication 
from the London attorney, and that in writing the letter in question he 
acted in good faith, and not in exécution of any fraudulent scheme pre- 
vioudy devised ; but the govemment is not bound , in the first instance, to 
négative the statements contained in the letter, for, notwithstanding the 
fact that such statements are true, the défendant may bave placed the 
letter in the mail, (as it is alleged he did place it,) not in good faith, but 
in exécution of a fraudulent purpose. 

The demurrer, in my opinion, is not well taken, and should be over- 
ruled. It is sd ordered. 



United States v. Hakpeb. 
{Oireutt Court, 8. B. 01m, W. D. October Terni, 1887.) 

1. Banks and Banking — Nationai Bank8 — Embbzzlbmbht— Rby. St. U. 8. S 
5209. 

To coostitute the crime of embezzlement under Rev. bt. iJ 8. § 6309, defln- 
ing the offense of embezzlement of the funds of a banking asBociation by its 
ofBcers, it must appear that the moneys or funds embezzled came lawfully 
into the possession of défendant, and were. while go held by him, converted 
to bis own nse, with intent to deîraud the bank. But such possession need 
not be exclusive. It is sufflcient if the business or assets of the association 
were actually or practically intrusted to his care and management, so that br 
virtue of his oflSce he had not merely access to, or a constructive holding of, 
such f unda, but such actual possession, though concurrent with others, as en- 
abled him to bave and exercise control over the same that would place htm 
in the lawf ul possession of such funds. 

3. Same. 

Under an indictment for embezzlement of the funds of a banking associa- 
tion by its offlcer, it is not necessary that the jury should ând that the exact 
sum Btated in the indictment was embezzled. It is sufflcient if they flnd that 
défendant embezzled any of the funds or assets of the said association. 

8. Same— National Banks— Misapplication of Funds— Rev. St. U. 8. § 6309. 

To constitute the crime of willful and criminal misapplication of the funds 

6f a national bank by its offlcers, as defined by Rev. St. U. S. § 6309, it la not 
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necessary that the accused should hâve been previously in the actual posses- 
sion of such funds underor by virtue of any trust, duty, or employment; nor 
is it necessary that he dérive any personal beneât from the transaction. It is 
sufiScient if the misapplication is made by him, or by some one under his di- 
rection and control, either for his beneflt or the beneflt of some one other than 
the association, with the intent to injure or defraud the association. 

4. Bamk. 

TJnder an indictment for the willful and criminal misapplication of funds 
of a national bank by its offlcer, containing several spécial counts charging 
particular acts of misapplication, to sustain a verdict on the spécifie counts 
the particular acts must be proven as alleged; but the proof of other acts than 
alleged may be included in the verdict on the gênerai count. 

6. Samb— National Banks — Abstbaoting Funds— Rev. St. U. 8. § 5209. 

To constitute the crime of ■willfuUy abstracting the funds of a national bank 
by its oiBcer, deflned in Rev. 8t. U 8. § 6309, it must appear that the funds 
were withdrawn by the accused without the knowledge or consent of the as- 
sociation, and converted to the use and beneât of défendant or some one 
other than the association, with the intent to injure and defraud the associa- 
tion. No préviens lawf ul possession of the funds is necessary, nor is it mate- 
rial by what means the abstraction is efEected. It may be done by one act or 
séries of acts, or by fraudulent schemes under the color of loans, discounts, 
cbecks, or entries. 

6. Same-^National Banks— Making Famé Entries— Rbv. St. TJ. 8. § 5309. 

The crime of making false entries by an offlcer of a national bank, with the 
intent to defraud, deflned in Rev St U. S. § 5309, includes any entry on the 
books of the bahk which is intentionally made to represent what is not true 
or does not ezist, with the intent either to decelve its officers or defraud the 
association. The crime may be committed personally or by direction, and it 
is immaterial that the act was not done in a skillf ul manner, or that the f alsity 
could be easily detected by inquiry or by examination of other books. 

7. Samb — National Banks— |Cbimbs bt Ofpiœes— Intent— Rbv. St. TJ. 8. § 

6209. 

In Rev. St. yjk S. §6209, deflning the crimes of embezzlement, etc., by bank 
officers, with intent to defraud, the intent to defraud does not mean malice or 
111 will, but such intent to defraud as may be inferred from the willfuUy and 
knowingly doing that which is illégal, and which, in its necessary and natural 
conséquence, must injure another It may be shown or may be conclusively 
presumed from the doing of the wrongful, fraudulent, or illégal act. 

8. Sahb. 

Directors or the managing committee of a national bank may, in the hon- 
est exercise of officiai discrétion, make loans or discounts for the actual or 
supposed beneflt of the association, a,nd, although the transaction may be in- 
judiciouB, and actually resuit in loss or damage to the bank, there is no crim- 
inal liability so long as their acts are not in bad f aith, for the purpose of Per- 
sonal gain or private advantage of the officiais. 

9. Samb — National Banks- Crimes bt Officers— Efforts to Atonb for. 

On the trial of an indictment for the misapplication of bank funds by its 
offlcer, the défendant oflfered to show that certain misapplications were made 
for the purpose of trying to secure the bank against losses through former 
misapplications. Hela irrelevant, as the défendant could not condone the 
former offenses by his subséquent efforts to make good the loss. 

10. Cbiminal Làw— Instructions — Rbasonablb Doubt. 

"Reasonable doubt, " as employed in criminal law, ia an honest, substantial 
misgiving generated by the insufflciency of the proof; not a doubt suggested 
by the ingenuity of counsel or jury, unwarranted by the testimony, nor one 
born of a mercifui inclination to permit the défendant to escape, nor one 
prompted by sympathy for him or those connected with him. 

Indictment ïinder Rev. St. U. S. § 6209. On charge to the jury. 

The défendant, Edward L. Harper, was vice-président and director of 
the Fidelity National Bank, of Cincinnati, Ohio, and was indicted for 
violation of section 5209, Rev. St. U. S. The indictment contained 57 
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counts, and charged the défendant wîth embezzlement, Avillful misapplî- 
cation of three- millions of the funds, assets, and crédits of the bank, 
which were recklessly and unlawf uUy invested in margins and wheat op- 
tions in Chicago; with causing false and fraudulent entries to be made 
on the books of the bank; with issuing withoutauthorityofthe directors 
fraudulent certificates of deposit; and with the abstraction of a million 
dollars of its bills receivable. 

Wiliiain B. Bumet, TJ. S. Atty., /. E^ Bruce, Asst. U. S. Atty., and 
Henry Hooper, for the Government. 

Charles H. Blackburn and Moses F. WUson, for défendant. 

Jackson, J., (oraUy char ging jury, Sage, J., concurring.') In order that 
you may be the better able to apply the facts established by the proof to 
the law governing this case, it is proper that the court should first give 
you some brief explanation or définition of the several offenses with which 
the défendant stands charged, before referring to the testimony relating 
to the several transactions embraced in the indictment, on which the de- 
fendant, Edward L. Harper, is being tried. He is charged with having 
done varions acts, and committed varions ofifenses, as vice-président, 
director, or agent of the Pidelity National Bank, of Cincinnati, Ohio, in 
violation of section 5209 of the Revised Statutes of the United States, 
which provides as foUows: 

"Sec. 5209. Every président, director, cashier, teller, clerk, or agent of any 
association who embezzles, abstracts, or willfully misapplles any of the mon- 
eys, funds, or crédits of the association, or who, without such authority from 
the directors, issues or puts in circulation any of the notes of the association, 
or who, without such authority, issues or puts fortli any certificateof deposit, 
draws any order or bill of exchange, makes any acceptance, assigns any note, 
bond, draft, bill of exchange, mortgage, judgment, or decree, or who makes any 
false entry in any book, report, or statement of the association, with latent, 
in either case, to injure or defraud the association, or any other company, 
body politlc or corporate, or any indivldual person, or.to deceive any ofllcer of 
the association, or any agent appolnted to examine the affairs of such associa- 
tions; and every person who with like intent aids or abets any offleer, clerk, 
or agent in any violation of this section, shall be deemed guilty o( a mlsde- 
meanor, and shall be imprisoned not less than flve years, nor more than ten." 

The first, third, and fourth clauses of the statute describe several dis- 
tinct and séparate acts, which are made misdemeanors when committed 
by any président, director, cashier, teller, clerk, or agent of any national 
banking association. It is unnecessary to notice or enumerate ail the 
différent acts which the section describes and makes criminal. It will 
be sufficient to direct your attention only to those ofifenses with which 
the défendant stands charged. The indictment, while containing a large 
number of counts, charges the défendant with only five of the criminal 
acts enumerated and described \n the statute. He is charged with hav- 
ing embezzled, with having willfully misapplied, and with having ab- 
etracted the moneys. funds, and crédits of the Fidelity National Bank, 
and converted the same to his own use; and with having issued and put 
in .circulation eertiûcates of deposit, without the authority of the directors 
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Of the bank, with întent to injure and defraud the bank; and with hav» 
ing made, or caused to be made, false entries on the bocks of said bank, 
with interit to deceive its offiçers, and to defraud the association while h& 
was acting as vice-président and director of the same. Each of thèse 
acts is made a separateand distinct offense under section 5209, which I 
havejust read. 

As there is onlya single charge relating to the flrst of said offenses, — 
the crime of embezzlemerit, — -that will be first noticed. By the second 
count of the indictment it is charged in substance that the défendant 
was vice-président and agent of the Fidelity National Bank of Cincinnati, 
an association duly organized and established under the laws of the United 
States, and doing a banking business in the said city of Cincinnati j 
that at varions times between the first of Ôctober, 1886, and the tweijti- 
eth of June, 1887, the said défendant as vice-président, director, and 
agent as aforesaid, "did, by virtue of such employment, and while so 
employed as aforesaid, receive and take into his possession large sum» 
of money and funds of the aforesaid Fidelity National Bank, and which 
he held for and in the naœe of and on account of said association, and 
that he did unlawfuUy embezzle and convert to his own use certain por- 
tions or parts of said funds, moneys, and crédits of the said association, 
to-wit, $2,000,000, with the intent there and then and thereby to injure 
and defraud the said Fidelity National Bank," etc. This is a sufEcient 
description of the offense. Thè term "embezzle," as used in this count 
of the indictment, and in, the statute, is a word having a technical mean- 
ing, which the court will endeavor to explain, so that you may the bet- 
ter détermine whethèr the proof before you brings the defendant's act or 
acts within the scope bf that meaning. The crime of embezzlement is a 
species of larceny. ItisespeciaUy applicable to the unlawful conversion 
of property by clerks, agents, and servants, acting in fiduciary or tjrust 
capacities, and , under the statute above quoted , by a président, director, 
cashier, teller, clerk, oT agent of any national banking association. It 
involves two gênerai ingrédients or éléments — Mrst, a breach of trust or 
duty in respect to the moneys, properties, and efifects in the party's pos- 
session, belonging to another; and, secondly, the wrongful appropriation 
thereof to his own use. In order to constitute this crime it is necessary 
that the property, money, or effects embezzled should hâve previously 
corne lawfully into the hands, possession, or custody of the party charged 
with such offense; and that, wlaile so in his possession and custody, held 
for the use and benefit of the real owner, he wrongfully converted the 
same to his own use. In othfer words, there must be an actual and law- 
ful possession or custody of the property of another, by virtue of some 
trufet, duty, agency, or employment, commitled to the party charged; 
and, while so lawfully in the possession and custody of such property. 
the person must unlawfully and wrongfully convert the same to his own 
use, in order to commit the crime of embezzlement. The différence be- 
tween the crime of embezzlement and that of larceny may serve to better 
illustrate what is required to constitute the former offense. In larceny 
there is the ingrédient of an unlawful taking from the possession of the 
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«wner with the intent to deprive him of his property, and to wroiigfully 
appropriate the same to the use of the party so taking. The custody or 
actual possession in larceny is acquired by the party unlavrfnlly, in the 
act of feloniously taking the owner's property without his consent. But 
in embezzlement there is no wrongful or unlawful acquisition of the cus- 
tody or possession of the property embezzled; on the contrary, the party 
embezzling must be lawfuUy in possession by virtue of some employaient, 
trust, or agency, under and with the consent of the owner, and while so 
in possession, holding the property in trust, or for the benefit of the owner, 
he wrongfully couverts the same to his own use. A few practical illus- 
trations may serve better to explain the offense of embezzlement. If your 
clerk, — a clerk in your store, — within the line of his employment, sells 
your goods to a customer, and reçoives the price therefor, and, while 
holding the money thus received, even on his way to deposit it in the 
cash-drawer or to deliver it to his employer, he couverts it to his own 
use, or any portion thereof, this would constitute embezzlement. Now, 
if after having received the money from a customer, the clerk should de- 
liver it over to his employer, or cashier authorized to receive it for him, 
and should thereafter secretly take the same identical money from the 
employer's pocket or the cashier's drawer, with the intent to appropriate 
it to his own use, — that would be larceny. You send your hired man 
to the city or dépôt with a load of corn; the property is yours, but it is 
lawfuUy for the time being in the possession of the hired man as your 
agent, to hold and deliver for you, for your use and benefit, according 
to your directions; instead of executing his duty, he couverts or appro- 
priâtes ail or any portion of the corn to his own use, — this would be em- 
bezzlement. If he should surreptitiously take from your crib corn, with 
the possession of which he had not been previouslyintrusted,his offense 
would be larceny. If the gênerai book-keeperof a bank, having no gên- 
erai or spécial custody or possession of the funds of the bank, secretly 
takes from the safe or drawer of the receiving or paying teller moneys of 
the bank, with the intent to appropriate the same to his own use, he 
comuiits an act of larceny. If, however, the teller — receiving or pay- 
ing teller — in whose custody the moneys of the bank are placed by vir- 
tue of his employment or duty takes the same amount from his drawer, 
and couverts the same to his own use, he would commit the crime of em- 
bezzlement. Thèse instances will serve to illustrate the principle which 
you should keep in mind and apply in considering the charge of embez- 
zlement against the défendant. 

It must appear from the évidence that the moneys, funds, crédits, or 
assets of the association, alleged to bave been embezzled, were, previously 
to their wrongful appropriation, lawfully in the possession and custody 
of the défendant, and that they were, while so held by him, wrongfully 
converted to his own use. It is not, however, necessary that he should 
hâve been in the exclusive custody or possession at the time of the con- 
version to his own use, in order to constitute this offense. If the évi- 
dence establishes that the business and assets of the bank were actuaUy 
or practically intrusted to the care and management of the défendant, so 
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that, by virtue of bis position as vice-président, director, or agent, be 
had not merely access to, or a constructive bolding of, but sucb actual 
custody of the funds, moneys, and crédits ofthe association as enabled 
him to bave and exercise control over tbe same, that would place bim 
in tbelawful possession of said funds or other propertj'; and if, while so 
lawfuUy in possession of such assets, funds, and crédits, or other prop- 
erty committed to bis care and custody for tbe benefit ofthe bank, lie 
wrongfully converts any part or portion of said assets to bis own use, 
witb intent to injure or defraud îhe association, he wouM tbereby com- 
mit tbe offense of embezzlement. If bis position and eniployment gave 
the défendant a superior or a joint and concurrent possession witb subor- 
dinate employés or agents ofthe bank, that would be suflScient to place 
him in such lawful possession as would enable him to commit the crime 
of embezzlement in relation to assets of the bank so committed to his 
keeping. If, for example, his position and employment in tbe bank 
gave the défendant a joint or concurrent possession and custody of the 
bank's moneys, funds, and crédits witb the teller, cashier, or other ofE- 
cer, this would constitute lawful possession on his part for tbe benefit of 
tbe association equal witb that of such teller, cashier, or agent; and if, 
while so lawfuUy in possession, either alone or jointly witb other officers 
or agents ofthe bank, be wrongfully converts said. funds or assets to his 
own use, witb intent to injure or defraud the association, he would 
tbereby commit the offense of embezzlement. If, therefore, any prop- 
erty of the bank, whether consisting of money, funds, crédits, bills re- 
ceivable, or other assets, are shown by tbe proof to bave been in the de- 
fendant's possession, as aforesaid in his officiai character as vice-président, 
director, or agent of the Fidelity National Bank, so that he held the same 
forand on acccountofor in trust for the benefit of said association; and if it 
is furtber shown to your satisfaction beyond a reasonable doubt, that, 
while holding such moneys, funds, or other property under and by virtue 
of his said ofiicial position, employment, or relation to tbe bank, the de- 
fendant wrongfully and intentionally converted the same or any portion 
thereof to bis own use, witb intent to injure or defraud the bank, be 
would be guilty of the crime of embezzlement. 

You are not required to find that the exact sum or amount stated in 
tbis count of the îndictment was embezzled. If, under the circumstances 
and conditions already mentioned, you find that tbe défendant converted 
to his own use moneys, funds, or assets of tbe bank, no matter how 
small the amount may bave been, it will be sufScient to sustain a ver- 
dict of guilty under this count. Nor are you required in your verdict 
to specify the exact amount so embezzled. 

The défendant is next charged witb the crime of issuing and putting 
in circulation certain certificates of deposit, without the authority of the 
boardofdirectorsof saidbankingassociation. Tbe fifth and sixth counts 
of the indictment charge the défendant witb wrongfully issuing two cer- 
tificates of deposit for $200,000 each, on April 28, 1887, to tbeorder of 
E. Seofield, cashier ofthe First National Bank of New Yorkcity, without 
authority from tbe directors of the Fidelity National Bank; that, witb 
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the intent to convert the same to his own use, benefit, and gain, he 
caused said certificates to be forwarded to said First National Bank, well 
knowing that said bank had not, in fact, made any such deposit, nor 
given any considération to the Fidelity National Bank for the same; that 
he then and there procured a loan from the Pirst National Bank on said 
certificates of deposit, -without the authority of the board of directors of 
the said Fidelity National Bank, which he converted to his own use with 
intent to injure said association. The statute makes it a criminal of- 
fense for the président, viee-president, director, cashier, teller, clerk, or 
agent of any national banking association to issue or put in circulation 
certificates of deposit without authority from the directors, with intent 
to injure or defraud the association as herein charged. If, therefore, it 
is shown by thQ proof that the défendant issued and put in circulation, 
or caused to be issued and put in circulation, the two certificates de- 
scribed, without the authority of the directors, for the purpose and with 
the intent aUeged, he would be guilty of the offense described in the 
statute. 

We next come to the charges in relation to misapplication. The first, 
third, fourth, seventh, eighth, fifteenth, thirty-second, thirty-fourth, thirty- 
fifth, thirty-seventh, thirty-eighth, thirty-ninth, fortieth, forty -first, forty- 
second,fifty-second, fifty-third, fifty-fourth, and fifty-sixth counts of the 
indictment, as it now stands, are for various offenses of willfuUy misapply- 
ing the funds of the bank. They charge, in substance, that the défendant, 
as vice-président and director of the Fidelity National Bank, duly organ- 
ized under the laws of the United States, did, in October, 1886, and at 
yarious times between that date and June 20, 1887, at the place and in 
the manner therein stated, willfully and unlawfully misapply the mon- 
eys, funds, and crédits of said association without the knowledge and 
consent of the directors thereof, and with intent to convert the same to 
his own use; that such willful misapplication by the défendant consisted 
in paying and causing to be paid to G. J. Eershaw & Co., Irwin, Green 
& Co., Wilshire, Eckert & Co., J. W. Hoyt, and others, the jmoneys, 
funds, and crédits of the bank., to be used by said parties for his bene- 
fit as margins on large wheat purchases made for his account in the city 
of Chicago; and that said funds, moneys, and crédits were so willfully 
misapplied by him with intent to injure or defraud said bank. The first 
of thèse counts is gênerai, and charges the willful misapplication of the 
bank's money to the extentof $3,000,000, for the purpose therein stated. 
The others, relating to this offense, charge spécifie and particular misap- 
plications. They are too numerous to be specially noticed in détail. The 
willful and criminal misapplication of the funds of a national bank by its 
ofBcers, as defined by section 5209, does notinclude every case of wrmg- 
ful application of such funds. There are some unlawful applications of 
the moneys and crédits of a national bank which are not criminal, and 
are not included in the statute on Vl^hich the présent indictment is based. 
For example, the statute relating to national banks provides that the 
amount borrowed from an association by any person, corporation, or 
compaiiy shall at no time exceed the one-tenth part of the capital stock 
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of said association actually paicl in; and that no association shall make 
any loun or discount on the security of the shares df its own capital 
stock, or be the purchaser or holder of such shares, unless sach security 
or purchase shall be necessary to prevent loss on a debt previously con- 
tracted; and that no association shall purchase or hold real estate, ex- 
cept for certain specified purposes. Now, if the direetors of a national 
bank should permit an individual or company to borrow at one time 
more than one-tenth of its capital stock actually paid in, or should pur- 
chase its own stock, or real estate, contrary to the provision of the law, 
such acts and expenditures would be an unlawful or unauthorized appli- 
cation of the funds of the association. The remédies provided by the 
law for such wrongful expenditures or unauthorized useof its own funds, 
although made for the account and benefit of the bank, are a forfeiture 
of aU the rights, privilèges, and franchises of the association, and the 
Personal liability of everydirector who participated in or assented tosaid 
use of the bank's funds for aU damages the association, its shareholders, 
or any other person may sustain in conséquence of such unauthorized ap- 
plication. But such acts are not criniinal offenses. Thèse unlawful ap- 
plications and expenditures which only involve civil liability do not con- 
stitute wiUfuI and criminal misapplications, as described in section 5209, 
under which the défendant stands indicted. The willful misapplication 
which is made a criminal offense by that section of the statute means a 
misapplication knowingly and debignedly made by the officer charged, 
for his own use and ben^t; or for the use and benefit of some person or com- 
pany oOier than the association whose funds, moneys, or crédits are taken. 
To constitute this crime of willfully misapplying the moneys, funds, 
and crédits of a national bank, there must be, therefore, a wrongful ap- 
propriation or conversion by the officer charged to his own use, or to the 
use of some one other than the assodation, with intentto injure or defraud 
the association or some other person or company. In ail the counts of 
the indictment relating to this offense the détendant is charged with will- 
fully njisapplying the funds, moneys, and crédits of the Fidelity Na- 
tional Bank without its knowledge and consent, or without the knowl- 
edge and consent of its board of direetors, by converting the same to his 
own use, in the manner already stated, and with intent to injure and 
defraud said association. In order to constitute the offense of misap- 
plication, it is not necessary,. gentlemen of the jury, that the accused 
should hâve been previously in the actual possession of such moneys, 
funds, and crédits under or by virtue of any trust, duty, or employ- 
m'ent committed to him. The statute makes it a criminal offense for 
any presideht, cashier, teller, clerk, or agent of a national bank tb will- 
fully misapply its assets. Such willful misapplication may be either for 
his own use, or for the benefit or advantage of some company or person 
other than the association, It is not necessary to the commission of this 
offense that the officer making the Willful misapplication should dérive 
any personal benefit from the transaction. When the funds or assets of 
the bank are unlawfuUy taken from its possession, and afterwards will- 
fully misapplied by converting. them to the use of any person other than 
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the bank, with intent to injure or defraud, the offense as described in 
the statuts is committed. This criminal act may be done directly and 
personalJy by tbe accused, or it may be done indirectly through the 
agency of another. If the officer chai^ed has such control, direction, 
and power of management by virtue of his relation to the bank as to di- 
rect an application of its funds in such manner and under such circum- 
stances as to constitute the offense of willful misappUcation, and actually 
makes such direction, or causes such misapplication to be made, he is 
equally as guilty as if it was done by his own hands. If, therefore, it 
is shown by the proof, beyond a reasonable doubt, that the défendant, 
as vice-président or director of the Fidelity National Bank, did willfuUy 
misapply moneys, funds, or crédits of the association, as described and 
charged in the several counts of the indictment relating to that subject, 
by paying or causing such funds, moneys, or crédits to be paid to oth- 
ers for his use or benefit, or for the use or benefit of others for his account, 
or as margins in the purchase of wheat, or otherwise, without the knowl- 
edge and consent of the bank or of its board of directors, and with intent 
to injure or defraud the association, he is guilty of the offense as charged. 
The particular acts of misapplication described in the sevéral spécifie 
counts must be established by the proofs as therein respectively charged. 
If, howevèr, there are any willful misapplications shown by the évidence 
which are not covered by the spécial and spécifie counts, they may be 
included in the first gênerai count, aud a verdict rendered thereon ao- 
cordingly. 

We come now to the offense of abstraction. The forty-fourth and fifty- 
first counts of the indictment charge the défendant with the offense of 
willfully abstracting the funds and assets of the Fidelity National Bank. 
The gênerai averments df thèse two counts relating to the organization 
of the bank under the laws of the United States, the place where its bus- 
iness was conducted, the defendant's connection therewith as vice-prési- 
dent and director, the times and places when and where, and the manner 
in which the offenses were committed, are substantially the same as in 
the count relating to the offenses of embezdement and willful misapplica- 
tion already noticed, and need not, therefore, be again repeated. It is 
then charged that the accused wrongfully and unlawfully abstracted the 
moneys, assets, and crédits of the bank, and converted the same to his 
own use, without the knowledge or consent of the association, and with 
intent to injure and defraud it. In considering this charge it is proper 
to State that the term "abstract," as used in section 6209, has no tech- 
nical meaning like the word "embezzlCj" but is employed in the statute, 
and is to be understood, in its ordinary and popular sensé, as taking or 
wJthdrawing from; so that to abstract the moneys, funds, crédits, and 
assets of a national bank by any of its officers named in the act, is to 
take or withdraw the same from the possession or control of the associa- 
tion. But the mère taking or withdrawal of its funds or moneys or other 
assets from the bank's possession is not in and of itself alone suffîcient 
to constitute the criminal offense of abstraction which is described in the 
statute. It must further appear, in order to complète the offense, that 
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this taking or withdrawing was without the knowledge and consent of the 
association, and that the funds and assets so taken and withdrawn were 
converted to the use, benefit, and advantage of the officer or agent of the 
bank abstracting the same, and with intent to injure, or defraud, or de- 
ceive, as indicated in the statute. The essential ingrédients which go to 
constitute the criminal offense of abstraction, are, therefore — First. The 
defendant's officiai relation to the bank as vice-président and director; 
eecond, the taking or withdrawing by him, or by his direction, of the 
moneys, funds, crédits, or assets of the association; third, that such taking 
or withdrawal was without the knowledge or consent of the bank, or of 
its board of directors; fourth, that the money or effects so taken and with- 
drawn from the possession of the bank were converted to his own use, or 
to the benefit and advantage of sonie person other than the association; 
and, jifih, that this was done with intent to injure and defraud the asso- 
ciation. AU thèse éléments, which must co-exist to constitute the crime 
of abstraction described in the statute, are contained in the two counts 
under considération; and if they are established by the proof to your 
satisfaction beyond a reasonable doubt, you should find the défendant 
guilty as therein charged. No previous lawful possession, as in the crime 
of embezzlement, is necessary in order to the commission of this offense; 
nor is it material by what means, contrivances, or devices the abstraction 
of its funds from the possession of the bank is effected and accomplished. 
It may be done by one act or a succession of acts, or it may be effected 
by fraudulent schemes and contrivances, under the color of loans, dis- 
counts, checks, or entries. The methods of its accomplishment do not 
change the character of the act. If the ultimate resuit is to wrongfuUy 
obtain funds or moneys of the bank, without its knowledge or consent, 
and couvert the same to the wrong-doer's use and benefit, the instrumen- 
talities resorted to or employed to effect that end in no way change the 
criminal character of the act. 

The last of the charges relate to false entries. Counts forty-three, forty- 
five, forty-six, forty-seven, forty-eight, forty-nine, and fifty of the indict- 
ment, after the same gênerai averment as to the organization of the bank 
under the laws ôf the United States, etc. , as recited in the counts already 
noticed, charge the défendant with making or causing to be made various 
false entries on the books of the association, with intent either to deceive 
its ofiicers, or to defraud the bank. This needs but little explanation. 
Any entry on the books of the bank which is intentionally made to repre- 
sent what is not true, or does not exist, with intent either to deceive its 
ofiicers, or defraud the association, is a false entry within the meaning of 
the statute making it a criminal offense. It may be done personally or by 
direction. If the false entry is calculated to deceive or defraud, the mak- 
ing or causing it to be made on the books, with intent to deceive or de- 
fraud, is aU that is necessary to bring the act within the meaning of the 
statute, and make it a criminal offense. The circumstance that the at- 
tempt to deceive by making the false entry was not done in an adroit or 
skillful manner, does not relieve the act of its criminal character; nor wiU 
the fact that the falsity of the entry could be easily exposed or detected 



UNITED STATES V. HAEPEB. 481 

by inquiry, or the examination of other books of account, render such an 
entry any the less false and criminal, if made to deceive or defraud. In 
order, therefore, to convict the défendant of making false entries in the 
books of the bank, it is not necessary to show that the entries were made 
by his own hand, or in his présence. If the proof establishes to your 
satisaction that the entries were in fact false in the particulars charged, 
and that they were made by some clerk or book-keeper, under or in pur- 
suance of the directions of the accused, for the purpose of fraud or deceit, 
that will be sufEcient to make the act his, and to constitute the offense 
described in the statute. In describing the crimes of embezzlement, of 
abstraction, and of willful misapplication of the funds of the bank, and 
of issuing and putting in circulation certificates of deposit, without au- 
thority of the board of directors, I hâve said that the acts constituting 
thèse several offenses must be done or committed with "intent to injure 
or defraud," — that they must be done with the intent to injure or defraud 
the association or some other company or person. This intent "to injure 
or defraud" is made by the statute an ingrédient or élément in each of 
said offenses. As the counts of the indictment relating to embezzlement, 
willful misappropriation, abstraction, and the issuing and putting in cir- 
culation certificates of deposit without authority, charge only an intent to 
"injure or defraud" the Fidelity National Bank, it will not be necessary 
to consider the meaning of thèse terms further than as applied to that 
association. The counts relating to "false entries" charge intent to de- 
fraud the bank, or deceive its ofScers. What is required in order to 
establish this intent to "injure or defraud" the association? In directing 
that thèse offenses or the acts which constitute them must be committed 
with intent to injure or defraud the bank, the statute does not mean that 
it must be made to appear that the party accused had malice or ill-will 
towards the association. Thèse terms, as used in the statute, mean 
nothing more than that gênerai intent to injure or defraud which always 
arises, in contemplation of law, when one willfuUy or intentionally does 
that which is illégal or fraudulent, and which, in its necessary and nat- 
ural conséquence, must injure another. So that, while thèse offenses 
of embezzling, of abstracting, and of willfully misapplying thé moneys, 
funds, or crédits of the bank, and issuing and putting in circulation cer- 
tificates of deposit, without authority, must be committed by the accused 
with intent to injure or defraud the association, that intent may be shown, 
or may be conclusively presumed, from the doing of the wrongful, fraud- 
ulent, and illégal acts, which in their necessary results naturally produce 
loss or injury to the association. The law présumes that every man in- 
tends the legitimate conséquences of his acts. Wrongful acts knowingly 
or intentionally committed can neither be justified nor excused on the 
ground of innocent intent. The color of the act détermines the complex- 
ion of the intent. The intent to injure or defraud is presumed when the 
unlawful act which results in loss or injury is proved to hâve been know- 
ingly committed. This is the well-settled rule which the law applies in 
both civil and criminal cases involving the question of intent. Human 
affairs could hardly be conducted, nor civil order be preserved, under 
v.33F.no.7— SI 
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any other. If, therefore, the fùnds, moneys, or crédits of the Fidelity 
National Bank are shown to hâve been either embezzled, or abstracted, 
or wiUfully misapplied, or its certificates of deposit wrongfuUy put in 
circulation, aa already explained, by the accused, and converted to his 
own use, whereby, as a necessary, natural, or legitimate conséquence, the 
association's capital is reduced or placed beyond the control of its direct- 
ors, or its ability to meet its engagements or obligations or to continue 
its business is lessened or destroyed, the intent to injure or defraud the 
bank may be conclusively presunaed. Acts involving such conséquences, 
•when knowingly and wrongfully committed, establish not only the guilty 
intent to injure or defraud , mentioned in the statute, but they disclose 
naoral turpitude utterly inoonsistent with an innocent intent. 

If, then, you are satisfied frpna the évidence, beyond a reasonable 
doubt, that the funds of this bank hâve been embezzled or willfully mis- 
applied or abstracted by the défendant, and applied to his own use, ben- 
efit, or advantage, or to the use of persons other than the bank, resulting 
in loss or damage to the latter, his guilty intent to, injure or defraud the 
association is sufficiently established.; So, too, in référence to the charges 
of having made false entries, if it appears from the proof to your satis- 
faction that the accused made, or caused to be made, false entries in the 
books of the bank, the doing of such illégal or wrongful acts will estab- 
lish his guilty intent. Any and every false entry upon the books used 
in the transaction of its current business, is calculated either to mislead 
its oflBcers, or work injury to the bank; and it is reasonable to assume 
that the officiai who makes or causes such entries to be made intends 
what are the legitimate conséquences of his wrongful act. I do not wish 
to be underatood as meaning that the intent to injure or defyaud is corir- 
dusivdy esAabliahed by simple proof of the doing of the prohibited act which 
results in injury. What I mean is this: that when the prohibited act is 
knowingly and intentionally done, and its natural and legitimate consé- 
quence is to produce injury to the association, or benefit to the wrong- 
doer, the intent to injure or defraud ig thereby sufficiently established to 
cast on the accused the burden of showing that his purpose was lawful 
and his act legitimate. 

I hâve said, also, in defining thèse crimes, that you must be satisfied 
from the proof before you beyond a reasonable doubt that they were 
committed by the défendant as charged. That needs some explanation, 
perhaps. In civil guits mère prépondérance of évidence will ordinarily 
turn the scales in fayor of the party on whose side it exists; but in crim- 
inal cases, with the presumption of innocence which the law makes in 
favor of the prisoner on triiû, something more is required than a mère 
balance or prépondérance of proof against him in order to warrant a 
conviction. To justify. the jury in retuming a verdict of guilty, the 
évidence should be of such a character as to satisfy their judgment and 
consciences as to the guilt of the accused to the exclusion of any other 
reasonable conclusion. If, therefore, the jury can reconcile the évidence 
with any reasonable hypothesis consistent with the defendant's innocence, 
they should do so, and in that case find him not guilty. Or if, after 
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weighing ail the proof, and looking only to the proof, you împartially 
and honestly entertain the belief that the défendant may be innocent of 
the offenses charged against him, he is entitled to the beneât of that 
doubt, and should be acquitted. It is not meant by this, gentlemen of 
the jury, that the proof should establish the prisoner's guilt to an abso- 
lute certainty, but merely that you should not convict unless, from ail 
the évidence, you believe the défendant guilty beyond a reasonable doubt. 
WhUe attempts to explain the term "reasonable doubt" do not usually 
resuit in making it any clearer to the minds of a jury, and while the 
court inight content itself with saying simply that you must be satisfied, 
from the évidence, of the prisoner's guilt beyond a reasonable doubt, in 
order to convict him of ail or any of the offenses charged against him, 
stiU, as it is the gênerai practice of courts holding criminal trials to give 
some illustration or explanation of the character of the doubt which may 
be deemed reasonable, the court will say for your instruction and guid- 
ance that spéculative notions or possibilities resting upon mère conjecture, 
not arising or dedueible from the proof, should not be confounded with 
■what is meaiit by a "reasonable doubt." A doubt suggested by the in- 
genuity of counsel, or by your own ingenuity, not legitimately warranted 
by the testimony, or one born of a merciful inclination or disposition to 
permit the défendant to escape the penalty of the law, or one prompted 
by sympathy for him or those connected with him, is not what is meant 
by à "reasonable doubt." On the contrary, a reasonable doubt, as that 
term is employed in the administration of criminal law, is an honest, 
substantial misgiving, generated by the insufficiency of the proof; an 
insuflBciency which fails to convince your judgment and conscience, and 
satisfy your reason as to the guilt of the accused. If the whole évidence, 
when carefully examined, weighed, and compared, produces in your 
minds a settled conviction or belief of the defendant's guUt, — such a con- 
viction as you would be willing to act upon in the more weighty and 
important matters relating to your own affairs, — ^y ou are free from any 
reasonable doubt, and should find a verdict in accordance with that con- 
viction or belief. As already stated, it is not required either that the 
évidence shall establish, or that you should hâve an absolute certainty 
of, the prisoner's guilt, but merely that degree of certainty and belief with 
which you would décide upon and conclude your own most important 
transactions in life. Having that sort or degree of certainty or belief 
with which you would transact your own affairs of moment, or would 
feel safe in acting upon in matters of the highest concern in respect to 
your own personal interest, it could not be said that you had any reason- 
able doubt. If, however, the proof leave your minds in such a state of 
doubt or uncertainty as to the guilt of the accused as would deter you 
from acting in important matters which concern yourselves, such a state 
of mental uncertainty would constitute a reasonable doubt. You may, 
therefore, in testing the character of the conviction or belief as to the 
guDt of the prisoner, ask yourselves this question: Would such a degree 
of conviction, certainty, or opinion, as the proof in this case bas made 
upon my mind, be sufficient to induce or lead a prudent man to act 
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in a matter of the highest concern and importance to his own personal 
interest? If you answer that question in the affirmative, then you cannot 
be said to hâve any reasonable doubt of the prisoner's guijlt. On the 
other hand, if the proof leave your mind in such a state of doubt and 
uncertainty as to the guilt of the accused as would deter or prevent a 
prudent man from acting in matters of great moment and importance to 
himself, there would exist a reasonable doubt, and the défendant should 
hâve the benefit of that doubt. 

A Word or two in relation to the authority of the directors of a national 
bank. If the directors or managing committee of a national bank; in the 
honest exercise of officiai discrétion, in good faith and without fraud, 
make loana or discounts for the actual or supposed advantage of the asso- 
ciation, there is no criminal responsibility, although the transaction may 
be injudicious and unsafe, and actually resuit in loss or damage to the 
bank. But if such loans or discounts are made in bad faith, for the pur- 
pose of personal gain, or for priyate advantage of the officers, and not 
therefore in the honest exercise of officiai discrétion, the officer making 
them crosses the dividing line between honesty and dishonesty, and his 
action is criminal and punishable under the statute, if done with intent 
to injure or defraud the association. The défendant in this case had au- 
thority, between the meetings of the board of directors, by virtue of his 
officiai position as vice-président and as a member of the managing com- 
mittee of the bank, to make bonafide loans of the bank's funds, and to 
bave the sums so loaned placed to the crédit of the borrower. But this 
authority to make, direct, or sanction loans or discounts extended only to 
legitimate transactions, honestly intended for the benefit of the bank. 
Loans made on crédits given in bad faith, for the purpose of defrauding 
the bank, or to enable him to couvert the same to his own use and ben- 
efit, or for the use and benefit of another, would be an unlawfal and 
criminal exercise of authority. The form of a loan or giving of crédit 
upon the books of the bank may be adopted as a cover and prêteuse to 
conceal a fraudulent transaction; and when resorted to for that purpose, 
and the mopeys of said association are withdrawn by such means, and 
converted to the officer's own use, whereby injury results to the bank, he 
is guilty of a criminal act. A élise or fictitious crédit given to himself 
or to others acting for his benefit, is no crédit in the sensé of the law. It 
neither confers rights in favor of the party to whom it is given, nor im- 
poses obligations on the bank. The form which such a transaction may 
take, the methods adopted to reach the fraudulent ends, or the instru- 
mentalities employed, whether consisting of one act or a succession of 
acts, to accomplish the fraudulent purpose, in no way changes or altéra 
the character of the act. The law looks through forms, devices, and con» 
trivances to results. No System pf book-keeping, however adroitly or 
cunningiy devised, can give validity to a fraud. If, therefore, fictitious 
or fraudulent crédits were given upon t^e books of the bank, either to 
the défendant or to other persons acting for him, neither he nor they 
acquired thereby any right to the fui^ds of the bank represented by such 
crédits, A crédit upon the books of the bank, to be valid and create the 
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relations of créditer and debtor between the parties haviiig such crédits 
and the bank, must represent value received by the bank in the shape 
of actual cash, or what is honestly deemed its équivalent. It must repre- 
sent bonafide indebtedness of the bank. Such a crédit obtained by an 
unauthorized charge or crédit ticket, without considération passing to 
the bank, is no crédit in the eye of the law; and when the funds of the 
bank are drawn out under such a crédit, they are wrongfully obtained. 

Having defined and explained what is necessary to constitute the va- 
rions offenses with which the défendant stands charged, and having given 
you a brief statement as to the authority of directors, indicating what 
they may or may not lawfuUy do, in dealing with the funds committed 
to their care, it is for you, gentlemen of the jury, now to apply the facts 
established by the proof to the law, and détermine whether the défend- 
ant is guilty of ail or of any of the offenses charged against him. A few 
gênerai facts are undisputed, or are proved by the testimony on both 
sides, and may therefore be taken as admitted. It is conceded that the 
Fidelity National Banking Association was organized and established un- 
der the laws of the United States; that it was located within the juris- 
diction of this court, in the city of Cincinnati, Ohio, where it conducted 
and carried on its banking business from March 1, 1886, until the even- 
ing of June 20, 1887, when it was declared insolvent by a bank exam- 
iner, and its doors closed, and its assets placed in the hands of a receiver; 
that during the period of its existence in business the défendant, E. L. 
Harper, was both a director and vice-président of the bank; that he not 
only acted as such^ but had the chief control and management of the as- 
sociation ; that the discount or managing committee of the bank consisted 
of the président, Mr. Swift, Benj. E. Hopkins, cashier, and the défend- 
ant; that the bank commenced business about March 1, 1886, with a 
paid-up capital of $1,000,000; and that on the twentieth of June, 1887, 
when its doors were closed, the association was insolvent, and there was 
a gênerai deficiency of over $4,000,000, the bulk of which was lost in 
wheat spéculation which was conducted by J. W. Hoyt and by Wilshire, 
Eckert & Co. For whose benefit and account said J. W. Hoyt and Wil- 
shire, Bckert & Co. transacted that business, is for you to détermine from 
the proof. The foregoing facts may be considered established as to ail of 
the counts of the indictment. In referring to the testimony on ail other 
points or questions of fact, which are controverted, the court is not to be 
understood as expressing any opinion as to which side or version of the 
conflicting testimony you are to crédit or believe; that is your province. 
The court may not with propriety express in your hearing its opinion, 
either as to the guilt or innocence of the accused, or as to what is proved 
where the testimony conflicts. Where certain facts are conceded or es- 
tablished by the proof, both for the prosecution and the défense, the court 
may, without encroaching on the province of the jury, instruct you as to 
the légal conclusions which foUow from such facts. 

I now invite your attention to a brief review of some of the transac- 
tions, in their chronological order, which are charged against the défend- 
ant, and which are referred to in the testimony. The first in order ia 
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the crédit of $1,000,000,; given on the twelfth of August, 1886, to the 
Riverside Irdn & Steel Company. Mr. Gahr, the secretary and treasurer 
of that Company, as well as the défendant, hâve stated to you in their 
testimony that that crédit was given, not as a real loan, but for a spé- 
cial purpose; that the money on that crédit was not to be drawn out; 
that it was given in order to increase the appearance of the deposits of 
the Pidelity National Bank, that it might présent to the public a large 
deposit account. This crédit is given and the Riverside Iron & Steel 
Company is charged with the amount on what is called "The Call Loan 
Account. " Both witnesses say that the money represented by said crédit 
was not to be drawn out; that the crédit was simply on the books of the 
bank in order to increase the appearance of the deposits of the bank. On 
the twenty-first day of October, 1886, $40,000 of that fictitious account 
was retumed to the bank, or caneeled by a check of the company on that 
samecredit. Onthethirtiethdayof October, 1886, the défendant testifies 
that he was engaged in purchasing stocks, and needed funds to pay for 
the same, and that he took from the Riverside Iron & Steel Company, 
or its treasurer and cashier, in order to enable him to complète his pur- 
chases on his stock transactions, a check from that company for $50,000 
on that crédit of $100,000, which he used for his private purposes. Now, 
gentlemen, if you believe the défendant, if you believe the testimony of 
Mr. Gahr, that was a wrongful abstraction of the funds of the bank. On 
the tenth of March, 1887, the interest on that apparent loan was paid by 
a check on the same crédit, amounting to $1,767. On June 16, 1887, 
a check for $8,242 is given to balance the account. Now, that crédit of 
$100,000 was false and fictitious, under the facts stated, and did not rep- 
resent any indebtedness from the Fidelity National Bank to the River- 
side Iron & Steel Company. The défendant knew that fact, and when, 
therefore, he took the check of $50,000 and withdrew from the bank that 
$50,000 which was not a bonafide indebtedness to the Riverside Iron & 
Steel Company, and which he knew was not, he wrongfully and will- 
fuUy misapplied the funds of the bank. We pass on now, and for the 
présent I shall omit ail référence to the Wilshire transactions, and call 
your attention to themlater on. What do we find next? On the twelfth 
of February, 1887, the défendant — as it is in proof, and as it is shown 
by his signature on the charge and crédit ticket, and as admitted by him- 
self on the stand, having previously arranged for a crédit with the First 
National Bank of New York, which was not real, but fictitious, and for 
which no considération was given — ^makes out a charge and crédit ticket 
for $200,000, by which the First National Bank of New York is charged 
and himself credited with that amount on the books of the Fidelity Na- 
tional Bank. And the crédit thus taken to himself is thereafter checked 
out by the défendant during the month of February, 1887, as shown by 
the books; and, as the évidence shows, for his private use and benefit. 
When he took to himself that crédit by means of a mère charge and crédit 
ticket, — if you believe the testimony, — as he states, and as the other wit- 
nesses state, he took to himself a false crédit that did not entitle him to 
withdraw the money from the bank. A crédit so taken did not create 
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an indebtedness on the part of the bauk for the amount thus represented. 
He is chargeable with the full knowledge of that fact. If you believe 
thèse to be the facts, and if he did thus take to himself a crédit on the 
books of the bank for $200,000, and on such crédit drew out the funds 
of the association for his own use, then he was guilty of willfully and 
wrongfuUy abstracting the moneys of the bank. On the twenty-eighth 
of February, 1887, that transaction is repeated; without a dollar being 
deposited in the bank, and without any considération given by himself, 
he bas a second charge ticket made out, in his own handwriting and 
signed by himself, and under his direction another $200,000 is charged 
to the First National Bank of New York, and credited to himself; and he 
draws out of the bank this amount, as his account shows. Gentlemen, 
if you find that this second crédit of $200,000 was taken or obtained in 
that way, the amount of that crédit did not represent any indebtedness 
of the bank to the défendant; and when he drew the money from the 
bank, represented by that crédit, he wrongfuUy withdrew it. No liabil- 
ity of the bank by a mère charge and crédit ticket in his own favor, with- 
out considération, could be thus cteated. The défendant conld not in 
that way acquire any right to the funds of the bank. Again, on April 
28, 1887, the défendant caused two certificates of deposit for $200,000 
each to be issued to the First National Bank of New York. Thèse were 
dated the twenty-eighth of April, 1887. No money was deposited in the 
bank to cover thèse transactions; and the défendant states in his exam- 
ination before you that he gave his individual checks for the amounts of 
thèse two certificates of deposit. On the books of the bank, which are in 
évidence bèfore you, no such charge is made to his account, and no such 
checks appear to hâve been given by him. 

Now, look at that transaction a little farther. On or about the time 
that thèse certificates were forwarded to New York, it is in proof before 
you that he drew or that there were drawn in favor of Wilshire, Eckert & 
Co., two drafts of the Fidelity National Bank for $100,000 each,— Nos. 
2701 and 2703, — against that fund standing to its crédit with the First 
National Bank of New York. Thèse two drafts bear date of April 28 
and April 30, 1887; are made payable to the order of J. W. Wilshire; 
and they are indorsed by him. One goes to Rosenfeld & Co. of Chi- 
cago, and the other goes to C. J. Kershaw & Co. of Chicago. They are 
in évidence before you with ail their indorsements. Wilshire, Eckert & 
Co. give for thèse two drafts their own checks on the Fidelity National 
Bank of the same date, for $100,000. Now, thèse two checks are not 
entered on the books of the bank at the time, and do not appear until 
the eighteenth of June, 1887, when the bank was almost failing. If 
you should hereafter find, when the court cornes to refer to that trans- 
action, that thèse two drafts drawn on the First National Bank of New 
York in favor of J. W. Wilshire, and which by his indorsements passed 
to Rosenfeld & Co. and C. J. Kershaw & Co., were for the use and ben- 
efit of the wheat transaction in which the défendant was interested, you 
will see in a inoment (and the court may state the légal conséquences) the 
resuit of that transaction would be such that the défendant would get to 
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his use $400,000 of Ihe funds in the bank hère, in the two crédits of 
FebrUary 12th and February 28th; and $200,000 more by means of the 
two drafts on the First National Bank of New York. No book-keeping 
— no matter how rnysterious, no matter by what method, whether sin- 
gle or double entry — can cover a transaction of that sort. Men cannot 
acquire rights by a mère slip of paper directing crédits to be given to 
themselves; $200,000, $400,000, and $600,000 cannot be realized by 
making a charge and crédit ticket. The man who does this, does a will- 
ful wrong and a criminal act* When, upon the strength of crédits thus 
obtained, he draws tnoney from the national bank of which he is an ofB- 
cer, he ds guilty of the criminal ofif'ense described in the statute. 

We come now to anbther transaction, on the twenty-eighth of Febru- 
ary, 1887,' when a certificate of deposit for $300,000. is issued or made 
ont by the Fidelity National Bank, and forwarded to the Chemical Na- 
tional Bank of New York. The défendant states that he gave his own 
check for that certificate. The books of the bank containing defendant's 
individual account, exhibited before y ou, show no such charge against 
him, and the expert witness testifies that there is no such check charged 
to his account, so that the bank never got the équivalents for the certifi- 
ca.té of $300,000 thus forwarded to the Chemical National Bank of New 
York, and placed to the crédit of the Fidelity National Bank. But on 
the same day that this certificate is forwarded, as admitted by the de- 
fendant, he makes out a charge and crédit ticket by which that $300,000 
is charged to the Chemical National Bank and credited to himself on the 
books of the Fidelity National Bank. That, in the light of the testi- 
mony before you, if you believe it, was a false, fraudulent, and fictitious 
crédit; and when the accused subsequently drew from the bank the 
amount so represented by the crédits taken to himself, and used it in 
thèse wheat transactions, whether through J. W. Hoyt, or Wilshire, Eck- 
ert & Co., he wrongfuUy misapplied funds of the bank which he was 
not entitled to; and he thereby committed a fraud upon the bank, and 
a criminal act in the eye of the law. What more was done in that trans- 
action? This $800,000 certificate of deposit goes to the Chemical Na- 
tional bank, and is there placed to the crédit of the Fidelity National 
Bank, and on March 9th a draft is made in favor of J. W. Hoyt, by 
Benjamin E. Hopkins, assistant cashier, and which the défendant ap- 
proved, and which goes ultimately into his account for the sum of $75,- 
000 on the Chemical National Bank of New York. This draft is in- 
dorsed by said Hoyt and turned overto Kershaw & Co., and which Ker- 
shaw & Co; collected through the American Exchange National Bank of 
Chicago, and used the amount in wheat transactions, in which said Hop- 
kins and the défendant were jointly interested. On the fourteenth of 
March that transaction is repeated and a draft for $15 ,000 given to Hoyt 
on that same fund which Hoyt indorsed to Kershaw & Co. , and which 
Kershaw & Co. not only collected, but used like they did the draft ïor 
$76,000 for the benefit of Benjamin E. Hopkins, in the purchase of 
wheat on margins; and in thèse transactions for account of Hopkins, the 
défendant tells you he was personally interested. Now, what is the re- 
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suit of that transaction? $300,000 of the moneys of the bank is by a 
false crédit wrongfully placed at the disposai of the défendant hère. 
The amount represented by that false crédit is withdrawn and used for 
his Personal beneôt in those wheat transactions. And, while the amount 
of the certificate of deposit is standing to the crédit of the Fidelity Na- 
tional Bank, in the Chemical Bank there is drawn against it in favor of 
Hoyt, two drafts amounting lo $90,000, under date of March 9th and 
March 14th, which are indorsed over to and used by Kershaw & Go. in the 
purchase of wheat for the account of the parties represented by Hoyt. 
What is the resuit? $300,000 is appropriated by the défendant hère by 
means of the false crédit taken to himself, and $90,000 more is taken out 
of the bank's assets by means of thèse drafts in favor of Hoyt, and for the 
joint account of the défendant and Hopkins. While the bank's assets 
and crédits are thus being misapplied hère, that certificate of deposit for 
$300,000 is still held by the Chemical National Bank as a subsisting 
liability and outstanding obligation of the Fidelity National Bank. Now, 
I say to you, as I said before, that the law looks through ail forms and 
instrumeutalities or methods of book-keeping by which such transactions 
could be accomplished. It is unlawful, it is fraudulent, it is criminal 
in the highest sensé of the law within the meaning of the statute. Now, 
it is not necessary or material to trace or folio w each spécifie draft or lefe- 
ter of crédit used in thèse extensive transactions; for, having determined 
their character by established facts, y«u may read the détails in the light 
which they reflect upon the whole transaction. 

Let us corne now to the crédit of $285,000 that was placed on the 
books of the Fidelity National Bank, and, as one of the book-keepers 
testified, by the authority of Mr. Harper, which he dénies, and j'ou must 
therefore détermine that fact. On the twenty-eighth of May, 1887 , there 
is placed or is given a crédit to Irwin, Green & Co. of $285,000, and 
at varions dates that account is debited; first, $3,668.75, which one of 
the counts charges to be a false entry; it is next debited with $5,750, 
which one of the counts charges to be a false entry; it is next debited 
with $40,537.50, which one of the counts charges to be a false entry; it 
is next debited with $1,443.75, which one of the counts charges to be a 
false entry; and next debited $123,206.25, aggregating $174,606.25, 
ail of which are charged in the indictment to be false entries, or false 
débits. Now, on the thirteenth of June, 1887, Irwin, Green & Co. 
checked against that crédit; but it is not pretended in the évidence that 
they ever deposited a dollar, or gave any considération whatever for that 
crédit. But on the thirteenth of June they checked against that crédit 
for the sum of $70,000. Taking that $70,000 with the débits previously 
charged, make up the sum of $244,606.25, leaving a nominal balance 
of $40,393.75; now, how was that $70,000 paid, and how was that bal- 
ance of $40,393.75 arranged? Thèse two sums, aggregating $110,393.75, 
how were they arranged? For the défendant has stated in his évidence 
before you that he knew of this transaction, but did not know of this 
$285,000 credited to Irwin, Green & Co. at the time it was given, but 
he knew Hopkins was using this crédit in the purchase of wheat through 
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Irwin, Greeh & Co.,aSiWell as other brokers in Chicago, and admits 
tihat he was interested with Hopkins in the wheat transactions. New, 
how was this balance arranged? It was arrangea by two checks given 
by Mr. Hopkins, and put in the teller's drawer as cash, as stated by one 
of the witnesses, amounting to $110,393.75. Then what was done? It 
was stated in the évidence by the witnesses that Mr. Harper came and 
took out thèse two checks of Mr. Hopkins that were intended to square 
that account, and substituted two checks of Wilshire, Eckert & Co. , one 
of them for $100,000, and one for $11,500, which was dated October 12, 
1886,:being the $11,500 check which the défendant stated to you had 
been given to him about some old bond transaction in the fall of 1886; 
so that: the $70,000 draft of Irwin, Green & Co., on the Fidelity National 
Bank, ftnd the balance of $40,393.75 to their crédit, was first covered by 
the ebecks of Hopkins^ which were held for a while as cash, and then 
the défendant took the checks of Hopkins out and substituted as so much 
cash thèse two checks of Wilshire, Eckert & Co. ,— one bearing date of 
,May 30, 1887, and the. other bearing date of October 12, 188(5; the one 
of May 30th for $100,000, and the one of October 12th for $11,500. 
Thèse two checks are of Wilshire, Eckert & Co., aggregating $111,500, 
and exceeded the Hopkins checks by the sum of $1,106.25, and for this 
excess the défendant took crédit to himself in his individual account. 
Now, gentlemen, it was known to the défendant; as he admits, before 
that lûoney-^the $70,000 — was paid, that that was a fictitious crédit 
which had been given to Irwin > Green & Co.; he: had learned that, he 
states, before, It isshown that that $70,000 went out of the bank in 
cash, and iVithout considération. The others were entries. That $70,- 
000 went out of the bank, and weHt out by the knowledge and with his 
consent, if you believe the évidence. The défendant, in this statement, 
before, on the examination of his counsel, says that he was interested 
with Hopkins in the transactions that were carried on by and through 
the broker J. W. Hoyt, who employed Irwin, Green & Co. to makethe 
purchases of wheat in Chicago. That his interest— which led him into 
it— was his anxietyto save the bank, in which he bas stated he had a 
large controlling interest, and then, after Saving the bank and refunding 
what it hàd advanced, to divide the profits with Mr. Hopkins. Now, 
look for a moment what went out of the bank on that wheat transaction 
carried on in the name of Hopkins. There went to Irwin, Green & Co., 
through J. W, Hoyt, on that deal, as it may be called, for the account 
of Hopkins and for the défendant, out of the funds of the Fidelity Na- 
tional bank, the sum of $555,381.25, for which the checks and drafts 
Were hère exhibitéd and identified before you. There went through 
Hoyt to the.firm of 0. 3. Kershaw & Co. on this same account, and for 
this same purpose, and out of the bank's money, the sum of $273,000, 
for which the. drafts and checks were presented in évidence. There went 
through the skme source, J. W. Hoyt, to Orr & Cornes, $50,000 on that 
deal out of the funds of the bank; and therewentto Irwin, Green & Co., 
$70,000 on that false crédit of $285,000. Thèse amounts are coimected 
with the deal or spéculation iù wheat in which the défendant admits him- 
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self to have been interésted with Hopkins. Then, recurring for a mo- 
ment to the three charge and crédit tickets, dated February 12th, Feb- 
ruarj' 28th, and March 2d, aggregating $700,000, the whole of which 
ihe défendant took to himself as a crédit, by the mère writing on a slip 
of paper, "Crédit me," and which he used as his account shows. He 
took to himself that $700,000. If thèse amounts had been charged to 
him, as the proof of the clerk who kept the individual account explained 
to you, his account on the twentieth of June would have been overdrawn 
between $700,000 and $800,000. Supposing thèse two amounts had 
been charged to him, to say nothing of the drafts which he drew in favor 
of Wilshire and Hoyt, which would have added to that amount and made 
his account overdrawn in the neighborhood of $900,000. Now, in ad- 
dition to the amounts advanced, as I have stated, on what is called the 
Hoyt and Hopkins wheat deal, directly in cash, there are outstanding 
liabilities against the bank made by means of letters of crédit; there ap- 
pears from the évidence to be due to Kershaw & Co. and Irwin, Green 
& Co, on letters of crédit that are still outstanding, large balances, which 
they claim; Irwin, Green & Co. still claim on that $285,000 crédit a 
balance of $215,000; Kershaw & Co. still claim $781.25. 

We come now, later on, to another transaction, whcn the bank was in 
distress, — when by reason of circulars, or otherwise, suspicion was aroused 
that the bank was going under, and the run commenced upon the bank. 
On the fourteenth of June, on the evening of that day, after the close of 
banking hours, the vice-président, the assistant cashier, and Mr. Wil- 
shire are together at the bank, having previously telegraphed the Amer- 
ican Exchange National Bank of Chicago, as stated by ail the parties, 
and as proved by the government, that they concluded to telegraph to the 
American Exchange National Bank, to know if $600,000 would keep 
the deal afloat. They got an answer that gave them ground for encour- 
agement, and on the evening of the fourteenth of June, $1,000,000 of 
biUs receivable of the bank were taken and sent by the action of thèse 
parties to the Chemical National Bank of New York. Now, contempo- 
raneously with the sending of this $1,000,000 to New York, $600,000 
in drafts and letters of crédit of the Pidelity National Bank— $400,000 
in drafts, and $200,000 in letters of crédit — are drawn ont and placed in 
the hahds of Wilshire and Gahr by the défendant, to be carried to the 
American Exchange National Bank of Chicago, to sustain this wheat 
transaction. The défendant tells you in his testimony, that when that 
run commenced, and when he was calling for help in ail directions, 
and trying in every way to save the institution, this $1,000,000 of the 
bills receivable of the Fidelity National Bank were sent to New York to 
the Chemical National Bank, as collatéral in order to lay the foundation 
and provide a crédit to sustain the bank. But in the very act of send- 
ing thèse collaterals as a basis of crédit for the bank, he was drawing on 
the Chemical Bank to the amount of $600,000 forillegitimate and crim- 
inal purposes. Thèse four drafts for $100,000 each, and the letters of 
crédit for $200,000, issued on the evening of June 14, 1887, are still 
held as subsisting or outstanding obligations and liabilities of the bank, 
which never leceived any, considération therefor. 
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Genflemen of tÈe jury, the défendant has explained to you, and which, 
by the way, is not compétent nor relevant to this transaction, that at 
this time he was making desperate and heroic efforts to save the bank. 
This is not relevant in this case. The man who scuttles a ship may, as 
she is in the act of sinking, exert desperate and even heroic efforts to 
save it from the péril which his own wrongful act has produced; but such 
efforts do not change the character of the wrongful act which put the ves- 
sel in danger. If I were to wrongfuUy fire upon you and produce a dan- 
gerous wound, I may, with ail my skill and energy, try to stanch the 
flow of blood, but it does not change the criminal act which produced 
the wound, Ifhehad intended to refund ail those moneya, and had 
had the means to do it, and had corne in on the morning of the twen- 
tieth of June and said, "I havetaken out $2,800,000 from the funds of 
this bank,, and hère is the money in gold coin to replace that sum," it 
would not change the criminal character of the previous act. So, gen- 
tlemen, do not be misled by anything of this sort. Subséquent efforts 
to remedy or avoid the conséquences of criminal acts can never condone 
the commission of the wrongful and forbidden offenses. It is not neces- 
sary that the funds of the bank should hâve been drawn or paid out for 
the defendant's exclusive benefit; if, as he adniits, he was interested in 
ihe wheat transactions conducted through J. W. Hoyt in the name of 
Benjamin E. Hopkins, and he knew that the funds of the bank were be- 
ing used in thèse purchases, he is equally as responsible, civilly and 
criminally, as thoùgh they were used exclusively for his own account. 

Now we oome to the wheat transactions which were conducted by Wil- 
shire, Eckert & Co., and J. W. Wilshire & Co. There was taken out of 
the Fidelity National Bank, as the évidence discloses, in cash, on the 
individual or personal checks of thèse parties, that were never presented 
or intended to be presented to the banks on which they were drawn, but 
were held by the direction of the défendant as cash, over a million dol- 
lars, and in addition to that amount, in actual cash, they took out in 
letters of crédit $350,000. Now, how and why was this done and per- 
lùittod? The explanation of the défendant in regard to thèse transactions, 
is this: He states that in the spring or summer or early part of Septem- 
her,il886, J. W. Wilshire, by means of wheat transactions, had lost, 
and owed the bank, about $200,000; that in October, 1886, said Wil- 
shire, in the absence of the défendant, got an additional loan through one 
of the cashiers of $26,500; and that along in February, or early in Feb- 
ruary, 1887, in his absence, said Wilshire got a draft certified by the 
cashier, and obtained the money on it, for $60,000 or more. The de- 
fendant tells you on the stand that his eyes began to open in the fall of 
1886, when Wilshire wanted more money for wheat spéculation; when 
he talked roughly to him, and told him that he had got thèse two checks 
of $26,500 and of $60,000 in his absence, and without his knowledge, 
from the cashier. What then? Having that much money at stake, the 
défendant tells you that he concluded that he would stake Wilshire 
further, and see him through the wheat deal, which he says was Wil- 
shire's wheat deal, and not his own. Timô goes on, and by the means 
of Wilshire's checks or the checks of Wilshire; Eckert & Co., there is 



UNITED STATES V. HAEPEB. 493 

withdrawn from the bank, with the knowledge and consent of the de- 
fendant, $1,4.46,000 in cash and letters of crédit, as shown by the books 
of the bank, to help Wilshire in his dangerous and hazardous wheat 
epeculation, in order to save the $86,600 which Wilshire got improperly 
before. New, gentlemen, if you believe the testimony of the défendant, 
he knowingly permitted Wilshire to withdraw and misapply the funds 
of the bank, and in so doing violated the law by doing just what the law 
intended he should not do. Suppose a gambler had come and said to 
him: «Mr. Vice-Président, I hâve lost $40,000, $60,000, or $80,000 in 
betting at a faro bank; and I hâve obtained that môney from your bank; 
and if you do not give me more money, to carry me through, in order 
to win back the money I hâve already borrowed and lost, you will be in 
danger of losing the $80,000;" and the bank officer thereupon furnishes 
him the money of the bank day after day , raonth after month , to be used 
in gambling. I need hardly say that this would not be a legitimate 
transaction. The officer of the bank so dealing with its funds would be 
as guilty — criminally guilty — as if he had himself withdrawn thé motiey, 
and squandered it at the gaming table. The funds of a national bank 
cannot be legitimately put, bj' an officer thereof, at hazard upon the 
chances of a rise or fall in the market price of any fluctuating commod- 
ity. So, gentlemen, the court instructs you that on the statements made 
by the défendant on the stand, assuming that Wilshire, Eckert & Co., 
or J. W. Wilshire & Co. were the real principals in the wheat transac- 
tions which they conducted, — on his own testimony, hère in the prés- 
ence of the cpurt and jury, — he admits that he committed an act which 
the statute was passed to prevent. Bank officers cannot deal with money 
intrusted to their care in that way. It Is an illegitimate, unlawful, and 
dishonest exercise of authority, so to employ the funds of the bank; and 
when it is knowingly done, the officer permitting it is responsible. But 
were those transactions conducted for the benefit of J. W. Wilshire, or 
Wilshire , Eckert & Co.? They swear before you that they were acting for 
the défendant. Hoyt testifies that he understood that he and Wilshire, 
Eckert & Go. were representing the same principals, and on the strengtb 
of that ftinds standing to the crédit of Hoyt on the books of G. J. Ker- 
shaw & Go. of Chicago, are transferred to the crédit of Wilshire, Eckert 
& Co. to the extent of $600,000 or $700,000. The prosecution intro- 
duced ordersand directions in the handwriting of the défendant, for the 
purchase of wheat, which the défendant says were mère memoranda of ad- 
vice; but it is for you, gentlemen, to détermine how that is; you niust 
look at his position as défendant, and at his interest in the statement. 
Then look at the other testimony, and see whether the truth lies with 
the statement of Wilshire, Eckert & Co. , corroborated as it is by the 
written orders and directions of the défendant, and other testimony in 
this case; if the truth lies with Wilshire and with Eckert, and with the 
papers hère presented, then the défendant, in addition to the amounts 
drawn out by Hoyt, has criminally, for his own use, drawn through Wil- 
shire, Eckert & Co. $1,466,000 of the bank's assets» and applied them 
as Wilshire swears to the purchase of wheat on margins for defendant's 
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account, which margins were lost, thereby wrecking an institution whicli 
ought to huve served and could hâve served a useful public purpose and 
function. 

The verdict must respond to each count in the indictment, for the rea- 
son that each contains a distinct and substantial charge against the de- 
fendant. If you find he is not guilty on ail of the charges in the indict- 
ment, you will return a gênerai verdict of not guilty. If your verdict 
is guilty on ail the counts, you will say by your foreman, "We find the 
défendant guilty as charged in the indictnient." If you find him guilty 
on some counts and not guilty qn others, you will specify accordingly. 

I congratulate you, gentlemen,, on the termination of a long and tedi- 
ous case. I leave it in your hands, feeling assured that from the close 
attention you hâve given the évidence as it was introduced, you will re- 
turn an honest, upright, and just verdict, and a tr^ie deliverance make 
between the government and the accused. 

The jury returned a verdict of guilty as charged ia 32 counts of tlie in- 
dictment. 



Fabmeb V. Elstneb. 
iCireuit Court, E. D. Miehigan. January 9, 1888.) 

d COPTKIGHT— EXOBRPTS FKOM BOOK— PhOOF OF InFRINGBMBNT. 

Whefe tbe alleged violation of a copyright consista in excêrpts from com- 
plainapit's bock, the court is bound to consider not only the quantity and 
quality of thematter appropriated, but the intention with which such appro- 
priation istn&de, the estent to Which the complainant is injured by it, and 
the damage to the défendant by au in junction. 
8. Same—Ihjtinction— Damages. , 

Jt «e«m« that the complainant is not always bound to prove pecuniary dam- 
age to entitle hiin to an injunction, 

3. Samk— ExcBBïTs FROM BooE — Sepabation of OniGiNAii Matter. 

Where the piracy consists of ôXtracts from différent parts of complainant'» 
publication, scattered through defendant's book, and it is impossible to sep- 
arate thèse from the oris^inal matter, jt is proper to apply the doctrine of con- 
fusion of gopds, and enjoin the whole book. 

4. Samk./ ■''-:■ 

But if the pirated matter can be; sepArated from the rest of the book, the 
injunction snpuld extend only to that portion of the book containing the 
pirated matter; especially where the suppression of the whole islikelytolead 
to conséquences to the défendant out of ail proportion to the damage done to- 
the complainant. 

5. Saub. 

Complainant "was the author and prôprietor of an elaborate book of 1,024 
pages, entitled "A History of Détroit and Miehigan, or the Metropolis Illus- 
trated. " Defendant's publication Wfts a pamphlet of 274 pages, entitled "The 
Industries of Détroit;" the flrst 7 pages of which were mainly histor<cal, and 
contained about 100 short extracts from the complainant's book. The re- 
m{tining3t.Q pages consisted- of 'àdvertisements only. Held that, as three- 
fourtha Of tbe extracts frqm complainant's book, and practically ail to which 
he could )»y claim as original matter, were contained in the flrst chapter, be- 
ing tbe flrst 11 pages of the pampblet, the injunction should extend ouly ta 
this portion of the publication. 
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lu Equity. On bill for injunction. 

Plaintiflf, Silas Farmer, was the author, publîaher, and sole proprietoi 
of an elaborate and exhaustive book of 1,024 pages, entitled "A History 
of Détroit and Michigan, or, the Metropolis Illustrated : A Chronolog- 
ical Cyclopedia of the Past and Présent, includiug a Full Record of the 
Territorial Days in Michigan, and the Annals of Wayne County." This 
book was published and copyrighted in 1884, and sold at $10 per copy. 
In 1887 défendants published a pamphlet of 274 pages, entiÛed "The 
Industries of Détroit," the first 70 pages of which were njainly historical, 
descriptive, and statistical, and covered much the same ground al- 
ready ôccùpied by the plaintiffs book. The remaining 200 pages con- 
sisted of advertising matter only . The pamphlet was sold at 40 cents per 
copy, and large numbers were sold to advertisers, for gratuitous circula- 
tion. The. pamphlet was evidently prepared for advertising purposes, 
and the principal profit to the défendants was obtained from the advertise- 
ments. The alleged piracies were very numerous in the first 70 pages, 
and consisted principally in the republication of facta with respect to the 
early history of Détroit, and particularly the life of Cadiljao, the founder 
of the city, which were copied almost literally from plaintiffs volume, 
which facfs had never before been published, and had been obtained by 
plaintiff from original sources at great labor and expense. 

E. G. Hinadale and 0. 1. Walker, for plaintiff. 

Georgre S. ifosmer, for défendant. 

Bbown, Je We bave felt considérable difficnlty in reachîng a satis- 
factory conclusion in this case, from the fact that the piracies, though 
numerous, are not extenstve; and from the further fact that defendant's 
pamphlet was evidently not intended to supersede, or in any way inter- 
fère with the sale of, the elaborate and instructive work of the plaintiff. 
Wheje defendant's publication is designed to rival or compete with the 
plaintiff» in the market, courts are astute to protect the technical rights 
of the plaintiff to his composition, and wiU even enjoin an imitation of 
his gênerai plan and arrangement, though there be no plagiarism of seij- 
tences or ideas. Where defeûdant bas been guilty of a complète or sub- 
stantial reprint of plaintiff's work, no difficulty is encountered in grant- 
ing an injunction; but where the alleged violation consists in excerpts 
from the plaintiff, the court is bound to consider not only the quantity 
and quality of the matter appropriated, but the intention with which 
such appropriation is made, the extent to which the plaintiff is injuyed 
by it, and the damage to the défendant by an injunction. 

With référence to the q^rdUy and quality taken, of course no général 
rule can be laid down, applicable to ail cases. One writer might take 
ail the vital part of another's book, though it might be but a small 
portion of the book in quantity. In many valuable books, particularly 
of a scientific character, the leading ideas of the author may be very few 
in number, the greater part of the work being devoted either to the illus- 
tration or amplification of tbese ideas, or to the reproduction of the ideas 
of pther authors upon the same subject. The person who could seiza 
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thèse leading ideas, or, to use an expression attributed to Macaulay, who 
"could tear the heart oui of the book," though it involved the republi- 
cation ofonly a single paragraph, might do the author substantial dam- 
age, while another might republish pages without imparting the same 
information. It is not only quantity, but value and quality, that are 
to be regarded in determining the question of piracy. Bramwell v. Hal- 
com^, 3 Mylne & C. 738. " It must appear," said Vice-Ghancellor Shad- 
WELL, "where a complaint is made to this court, that the piracy has 
either been of what is called a large part or of a rnaterial part." Drone, 
Gopyr. S24. 

Kegarding the intent with which the appropriation is made, it is ob- 
vions that the use of a certain amount of an author's production may be 
perfèctiy fàir and legitimate in one case, while the use of a similar 
amount in another case might be unlawful. Thus, great liberty is ex- 
ercised' in permitting a' reviewer to make extracts for the purposes of 
oritieîsin, so long as such exttacts are not made as a cover for a republi- 
cation, or for the purpose of superseding the original work. Indeed, 
sUch quotations in the form of criticisms are frèqUently of great value 
to the author himself, and may actually increase the sal« of his book. 
«OthCT injstances may be imagined, especially in the publication of légal 
and scientific workg, where it would be almost impossible for a subsé- 
quent author to properly state the existing sta te of the science, without 
making quotations from preceding works. On the other hand, if the sé- 
lections are made animo furandi, with infent to make use of them for the 
same parposé for wbich the original author used therii, to convey in a 
différent publication the information which he imparted, or to supplant 
him in his own territory, a small quantity will suffice to render the de- 
fendant liable to a charge of piracy. Thus, in Campbdl v. Scott, 11 Sim. 
31, the défendant published a work containing an original essay on Mod- 
em Ënglish Poetry, including biographical sketches of 43 modem poets, 
and sélections from their poems, among which were six short poems, 
and partà of longer poems, the copyright whereof belonged to plaintiff. 
The sélections constituted altogether the bulk of the defendant's work, 
but were alleged to hâve been introduced into it for the purpose of illus- 
teting the essay. The court restrained the publication of the work as 
béing an infringement of the plaintiff 's copyright. The case of Bradbury 
v.HtM&n, 11. E. 8 Exch. 1, was an action at law by the proprietors of 
Pùlïôh agàinst the défendant for reproducing nine cartoons of Napoléon 
III. .ïpùblished in Punch between 1849 and 1867, with descriptive writ- 
ing undemeath them. It was held by tlie court that a substantial part 
df the plaintiff 's book or sheets of letterpress had been appropriated, and 
that he Was éntitled to recover. The jury, however, awarded but forty 
shillings damages. 

In the Case under considération the défendant has made numerous, but 
iiot vei^ lengthy, excetpts from plaintiff 's book. Thèse excerpts, how- 
é'vet, are from theniostvaluable part'of hîs work, and contain facts which 
had néver beforè been published and which were obtained from original 
sources, at very considérable labor and expénse. On nearly one-third 
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of the first 70 pages of defendant's book there are évidences of republi- 
cation from plaintifif 's. On the first 1 1 pages in particular it appears very 
clearly that a considérable part of the information contained was taken 
from it, without any crédit to him. On page 9 it is said that "Cham- 
plain heard of the strait from Indians in 1603." The same page also 
contains statements as to Joliet and La Salle, as weU as a statement re- 
garding mounds as "evidently of Aztec origin," ail taken from plaintiff's 
bbok. On page 10 is the following statement: "Antoine Laumet de la 
Mothe Cadillac was born March 6, 1658, at St. Nicholas de la Grave, in 
the department of Tarn and Garonne in France. He received a libéral 
éducation, was a lieutenant in the French army when he arrived in the 
new world, and was married at Québec June 25, 1687, tO Marie Terèse 
Guy on. " Thèse are spécimens of the extracts made by the défendants from 
plaintifif 's work to the number of about a hundred. There is no prêteuse 
that the compiler of this publication resorted to the original sources him- 
sélf for this information, nor that he procured it from any other source 
than the plaintiff's book. Had he extended to this book the comnion 
courtesy of an acknowledgment, we should bave looked upon his appro- 
priation with much more favor than we are disposed to at présent. As 
the case stands, the animua furandi is entirely clear. 

The chief difficulty we hâve met with in this case is the absence of 
testimony showing that plaintiff has been, or is likely to be, injured by 
défendants' publication; and as it was not intended as a competing work 
in any sensé of the term, it is doubtful in my mind whether its circular 
tion would prevent the saJe of a single copy of plaintifPs book. This 
book is an elaborate work upon the history, government, architecture, 
and présent condition of the city. Défendants' pamphlet is a mère adver- 
tisement of its industries, prefaced by an historical sketch, which alone 
contains the pirated matter. Some of the facts taken from the plaintiff's 
book hâve never before been published, and were gathered by plaintiff 
from the original sources; but apparently that is not true of ail of them. 
Many of thèse facts are matters within the common knowledge of those 
who are acquainted with the history of this city and state, and were taken 
by the plaintifif himself from prior works, or from sources equally acces- 
sible to the défendants. Such facts the défendants would bave a right to 
republish without the plaintifif s assent, or without giving him crédit for 
them. It is true there is an intimation in some cases that actual dam- 
age to the plaintifif need not be proven, and that if the piracy be estab- 
lished it is for the plaintifif himself to judge whether he will insist upon 
his right to a monopoly. Thus, in Oampbell v. Scott, 11 Sim. 31, it was 
said that the plaintifif was the person best able to judge of the damage 
done him; and if the court does clearly see that there hcs been anything 
done which tends to an injury, the safest rule is to foUow the légal right, 
and grant the injunction. In this case, however, the défendants had pub- 
lished six poems and parts of other poems, the copyright of which be- 
lopged to the plaintifif, and it was impossible to estimate accurately the 
damage done him. At the same time the facts showed it to be very 
probable that the plaintifif had lost the sale of a number of copies. But, 
v.33p.no.7— 32 
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Hcitwithstanding thîs case, it was held by the same judge in the later case 
oîSwMv^ Gaier, 11 Sim. 572, that if the pirated matter is not considérable, 
thàt is» where passages which are neither numerous nor long hâve been 
taken frôm différent parts of the original work, the court will not inter- 
fère to restrain the publication of the work complained of, but will leave 
plaintiff to seek his remedy at law. It seems to usj howover, that plain- 
tifif ought not to be remitted to his action for damages where the court 
can' see that, from the impossibility of estimating thèse damages, the 
remedy must be entirely fallacious. It is probably on this ground that 
courts hâve been led in some cases to grant injunctions, though the piracy 
has been quite ihconsiderable in extent. Thus, in Kdly v. Hooper, Drone, 
Copyr: i625, it appeared that the défendant had taken only three and 
one-half pages from plaintiffs directory of 870 pages, but thèse formed 
a large part of defendant's almanàc and constituted its chief value. An 
injunction was granted. So, in Cohbdtv, Woodwardy L.R. 14 Eq. 407, 
■where an ùpholsterer who had published an illustrated furnishing guide, 
with engraVihgs of the articles of fumiture which he sold, and descriptive 
remarks tbereon, filed a biîl to restrain the défendant, another ùphol- 
sterer, from pUblishing for purposes of his own trade a similar work, in 
which many of the engravings and portions of the letterpress of the firât 
work were allegèd to hâve been copied, it was held that the défendant 
could notbe ïèstrained frOm publishing the plaintiff s illustrations, or such 
parts of his work as were not original,' but merely descriptive of the stock; 
but as the défendant had taken éight lines from plaintififs synopsis, and 
thèse wère original remarks, it was held that the défendant was not en- 
titied to use them without acknowledgment from thé source from which 
they came, and that plaintiff viras erititled to an injunotion to restrain the 
publication of thèse eight Unes. 

Where the piracy is not of tiie entire book, nor of entire chapters or 
pages, bat consists of extracts from différent parts of the publication scat- 
tered through thé defendant's book, the courts hâve sometimes applied 
the familiar doctrine of "confusion ofgoods,"and hâve enjoined the whole 
book. Thus, in Mawmanv. Kg^r, 2 JRuss. 385, Lord Eldon says: 

"If the parts wbièh hâve béen cbpleâ cannot be separated from those which 
are original witbout destroying thé ùèe and value of the original matter, he 
who has maâe an Impropei* use of that which âid not belong to him must suf- 
. fer the conséquences of so doingi , If a man mixes what belongs to him with 
what belongsto me, and tbe mixturebe forbidden by the law, he mijist again 
eeparate them^ ^04 he must bear ail the mischiéf and loss which the séparation 
may occasion. ° I£ an individual chooses, in any work, to mlx my literary 
matter with fais dwn, he must be restrained from publishing the literary mat- 
ter which béloDgs to me; aiïd If the other parts of the work cannot be sep- 
arated, and if by that means the injunotion which restrains the publication 
of my literary matter prevents also the publication of his own literary matter, 
he has only himself to blâme." 

But it ià eqUîdly clear that if the pirated matter can be separated, the ' 
injunotion should extend only to that taatter, leaving the défendant to do 
whathe pleases with the restof the book. Drohe, Copyr. 527. Especially 
should this be done where an injunotion is likely to lead to conséquences 
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tp the défendant ont of ail proportion to the damage done to the plain- 
tiff, such, as in tbis case, to the practical destruction of some hundreds 
and perhaps thousands of copies. Mawman v. Tegg, 2 Russ. 385; Webb 
V. Powers, 2 Woodb. & M. 497; Gremev. Bishap, 1 Cliff. 186. 

Upon examining the two bocks in this case, we were at first of the 
opinion that an injunction should be refused, upon the défendants exe- 
cuting a bond to respond in any damages the plaintifif might obtain in 
this case, or in an action of law; but the difBculty of estimating such 
damages seem to us a serious objection to this method of procédure; and 
that if the plaintifif is entitled to any relief at ail it should be given him 
by injunction against the pirated portions of his book. Upon a careful 
examination of défendants' pamphlet we find that three-fourths of the 
extracts from the plaintifif s book, and practically ail to which he can lay 
claim as original matter, are contained in 11 pages of this pamphlet, 
viz., pages 9 to 20, inclusive, entitled "Detroit's Early History;" and 
that substantial justice will be done to ail parties by enjoining this por- 
tion of the defendant's publication. It is true there are about 20 extracts 
in the following 50 pages; but we think the court may take judicial notice 
of the fact that most, if not ail of them, are of facts which were not 
originally published by plaintifif, and which the défendants could eaaily, 
if they did not actually, obtain from other works readily accessible to the 
public. To this extent we think plaintifif is entitled to relief, and to this 
extent only the injunction wiU go. 



Johnson v. Fobty-Second Stbeet,* M. & St. N. Ave. R. Co. 
(GircuU Court, 8. D. Neu) York. January 17, 1888.) 

1. Patents fob Inventions— Invention— Railway Swircups. 

Letters patent No. 117.198, granted to Thomas Newman Jnly 18, 1871, for 
an improvement in Bwitches for horse railroads, are for a new and ingénions 
assembling of linown appliances, and are not void becanse the separate élé- 
ments of the combination were old. 

2. SAMB- INFKINGEMBNT— RaILWAT SwITCHES. 

The device covered by letters patent No. 117,198, mannfactured by complaîn- 
ant. called a pivoted borse-railroad switch. shifted horizontally by the tread 
of the animais upon an oscillating platform, is infringed by the device of de- 
fendant's, combiuing ail the essential features of complainant's, withsome 
sligbt changes. 

Iti Equity. On bill for injunction. 

Action by Albert L. Johnson against the Forty-Second Street, iRfan- 
hattanville & St. Nicholas Avenue Railroad Company for the infringe- 
ment of letters patent No. 117,198. 

Samuel A. Duncam and Bohert H. Duncan^ for complainant. 

M' B. PhUipp, for défendant. 

CoxB, J. This is an equity action for infringement founded upon let- 
ters patent No. 117,198, granted to Thomas Newman July 18, 1871, 
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fôr an improvement in switches for horse railroads. The patent is now 
bwned by the complainant. The invention "consists in the combina- 
tion cf an oscillating platform with a movable frog or switch, the plat- 
form being arranged within arailroad track so that it can be operated by 
the weight of the horses or other animais, thereby moving the switch 
from one track to another." If a driver, approaching the platform from 
the direction towards which the free end of the switch points, desires to 
take theright hand track hehas but to turn his horses towards the right; 
their weight upon that side of the platform will move the switch latte rly, 
close the left-hand track, and direct the car upon the right-hand track. 
If, however, he wishes to take the left-hand track, the natural turn of 
the horses in that direction will enable bim to do so. "In thismanner, 
by simply directing the weight of the animais upon the proper side bf 
the platforrQ, the switch is operated, and held in thé desired direction." 
The claim is as foUows: 

"The comblnation of an oscillating platÉorm, arranged for opération by the 
weight of the draft animais of the car, with a switch, in the manner substan- 
tially as herein shown and described." ' 

The grounds of défense are — Mrst. That the patent is vbid for lack 
of invention; second, that the défendant does not inùinge; third, that the 
patentée was not the ihventor. 
• The essential feature of the invention is a pivoted horse-Tailroad switch, 
shifted horizontally by the tread of the animais upon an oscillating plat- 
form. A structure so arranged that the horizontal movement of the 
switch-tongue responds to the vertical movement of the platform, when 
trodden on by the draft animais, would seera to be within the claim. 
There is nothing disclosed by Jhe record which makes it necessary to 
limit the invention to the identical apparatus or the exact location de- 
scribed in the spécification. A large number of patents and exhibits 
hâve been introduced to illustrate the prier art. It is not necessary to 
examine thèse in détail as the subject may fairly be summarized in a 
brief statement. At the date of Newman's invention switch-tongues, 
pivoted as in the patent, oscillating tables and devices for converting 
vertical to latéral motion were well known. The nearest approximation 
to the invention is an apparatus, which consists of a rocking platform 
located between the rails in such a manner that the driver by turning his 
horses to the left, if he desires to go to the right, depresses by their 
weight the left side of the platform, and élevâtes the right side, which 
forms the switch. The wheels of the car impinging upon the platform 
are shunted ofif in the desired direction. This structure was operative, 
perhapsjbut in practice it was clhmsy and unreliable and formed an ob- 
struction to the ordinary traffic of the street. Furthermore, there is no 
évidence that it was ever used, except experimentally. Other exhibits 
show a laterally-moving switch operated by means of appliances located 
on the car and worked by the driver. In other words the art discloses 
several rocking platforms and several horizontally-moving switches, but 
the structures which show the platform donot show the switch, and thôse 
which show the switch do not show the platform. Newman's combina- 
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tien is not found in the antécédent art. No one préviens to him had 
produced a practical horse-railroad switch which could be operated by 
the weight of the draft animais. Certainly no one had combined a tip- 
table with a horizontally moving switch-tongue. Of course the accusa- 
tion that the separate éléments of the combination were old is of no mo- 
ment. It would be as irrational to charge an author who has produced 
a sentence of surpassing power and beauty with plagiarism, because the 
words which he employs hâve long been found in the lexicon, as to over- 
throw a patent for a new and nseful combination upon the ground that 
its separate éléments are old. By an ingénions assembling of known 
appliances this inventor solved the probiem the solution of which had 
been sought for in vain through a long séries of years. Although the 
goal was frequently in sight, it had never been reached; always some 
necessary requisite to success was lacking. The practical disentangle- 
ment of the difficulty was left to Newman. He made that a success 
which before had been tentative and rudimentary . In judging of the in- 
vention care should be taken not to underestimate its value, because the 
apparatus, now that we hâve seen it work, seems so plain and simple. 
The test to which this patent has been subjected, — the test which is usu- 
ally applied to ail contested patents, — is certainly severe, and is often 
misleading and deceptive. The défendant assembles every similar device, 
description, or suggestion in the particular art not only, but also in.an- 
alogous, and even in remote arts. Everything which has the least bear- 
ing upon the subject is brought in and arranged by a skillful expert in 
an order of évolution which resembles most closely the invention which 
is the subject of attack. Having thus reached a point where but a sin- 
gle step, perhaps, is necessary to success, and knowing from the inventor 
«xactly what that step is, the expert is asked if the patent discloses in- 
vention, and, honestly, no doubt, answers in the négative. There is al- 
ways the danger, unless care is taken to divest the mind of the idea added 
to the art by the inventor, that the invention will be viewed and con- 
demned in the light of ascertained facts. With his description for a 
guide, it is an easy task to trace the steps from the aggregation to the in- 
vention. When it is remembered that before Sir Humphrey Davy made 
his safety-lamp, wire gauze, and lanterns provided with perforated tin 
cylinders, were well known, it seems, in the light of the présent, as if 
the ideaof substituting the gauze for the perfora ted tin, being apparently 
so simple, might hâve occurred even to a skilled mechanic. So, too, 
moving the eye from the head to the point of a needle seems, in this âge, 
but a trifiing thing; and yet, to the inspiration of genius which suggested 
thèse changes we are indebted for two inventions of inestimable value. 
Carrying the mind, there fore, baok to 1871, and judging his combina- 
tion in the light of what was then known, it is thought that Newman's 
■contribution to the art places him upon the plane of the inventor. What 
he ;did was not so obvions a change that it would hâve occurred to a 
skilled artisan. 

The défense founded upon the New Orléans testimony has been care- 
faUy considered, but it is insuflBcient to defeat the patent. What New- 
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man tpak frpm McGloin he.might hâve taken from any other mechanîc. 
Indeed, after haying conçeived the idea, and embodied it in practi^al 
form, he might hâve advertised for a better arrangement for transferring 
the motion of the table to the switch, so as to giveit a latéral movement, 
without in the least endangering his right to a patent. The facts are no 
stronger for the défendant than in each of the following cases, where 
similar proof was held unavailing. , Agnwam Co. v. Jordan, 7 Wall. 583, 
606; Yoderv. MiUa, 25 Fed. Rep. 821;' GunFactory v. Warner, 1 Blatchf. 
258, 278; Bhndy v. Gn^, 3; Fish. Pat. Cas. 616. There is little doubt 
that the défendant infringes, ItS; switches are identical with the com- 
plainant's, except that the apparatus underneath the platform is some- 
what diflferept. The platform, too, is wider; the center is stationary; 
and a part is located outside the rails. It may as well be conceded that 
the defendant's structure is an improvement upon the complainant's; 
but that the main idea — the essenlial feature of the invention — is found 
there, is equally self-evident. A center strip of the Newman platform 
might be made stationary,— as in the Sanson exhibit, for instance, — the 
platform might be widened, and the machinery for moving the switch 
changea, without departing from the spirit of the invention. The con- 
viction cannot be avoided that the défendant hag appropriated the es- 
sence of the invention, and that the changes which hâve been introduced 
are wholly insufBcient to take its structure out of the claim of the patent. 
The complainant is entitled to the usual decree. 



HuTCHiNsoN et al. v. Everett. 
{Circuit Oowt, 8. D, Ohio. December 18, 1887.) 

1. Patents fob Intentions— REissxra—ABANDONMENT—MisTAKE. 

Wbere, in an application for a reissue of letters patent seekîng to cover 
certain grounds omitted in tbe former application by reason of a misappre- 
bension of Xhe objections of tbe commissioner. it appeared that tbe obiec- 
tions did not require an abandonment: tbat notbins wbicb was not disclosed 
in the former was claimed in thé latter, and tbat the application for reissue 
was made within a reasonabie time: field, tbe applicaut regained bis position 
by bis new application and the reissue. 

2. SaMB— RbISSUB— JURISDICTION Of COMMISSIONEK. 

In an application for reissue of letters patent, the jurisdiction of the com- 
missioner attaches only wben the application is màde within a reasonabie 
time, and be cannot acquire jurisdiction by an erroneous assumption of it. 

8. Same—Infbingbmbnt— Défense — Plbading and Proof. 

In an action for infringement of letters patent, where the plea of the de- 
fendant was abandonment, held, that altbougb the construction of the pro- 
ceedingsof the patent-offlce would resuit in holding thè claim of the reissne 
Toid. the plea could not be sustained on the ground tbat this would not be the 
single point Indicated by tbe plea. 

In Equity. On bill for injunction> 
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This is an action brought by Charles G. Hutchinson and others, plain- 
tiffs, against Edward H. Everett, défendant, to restrain an alleged in- 
fringement by défendant of plaintiffs' letters patent on a bottle-stopper, 

West <fc Bond, for plaintiffs. 

Briesen & Steele and Parkimon <k Parkinson, for défendant. 

Seveeens, J. In this cause I am of opinion, upon a careful study of 
the proeeedings in the patent-office preliminary to the grant of the orig- 
inal patent to Hutchinson, and of the subséquent proceeding taken to 
obtain the reissue, and of the original and reissued patents, that the 
original spécifications were broad enough to cover the defendant's bottle- 
stopper; that the narrowing of the claim and the canceling of the draw- 
ings Nos. 3 and 4, the latter of which is, as conceded by defendant's coun- 
sel, substantially like the one défendant manufactures, were caused by a 
misapprehension on the part of the applicant of the grounds upon which 
his application had been réjected at the patent-office; that, in fact, those 
grounds of objection did not at ail involve the requirement that the 
spring attached to the stopper should not only approximate the fonn of 
a figure 8, but should also be of a wire transversely crossing itself,— a 
feature not necessary to make the spring approximate the figure 8; that, 
however, it was the efifect of the narrowing of the claim, and the cancel- 
ing of figures 3 and 4, and especially of the striking out of the spécifi- 
cations of se much as related to the Structures indicated by 3 and 4, to 
Testrict the original patent within bounds which would not include the 
defendant's stopper; that, within a reasonable time, thé applicant made 
his application for a reissue, and bo broadened his spécifications as to 
cover the ground he had abandoned under misapprehension, (as above 
stated,) and to include the defendant's stopper; and that his first claim 
as approved in the reissue is also wide enough for that purpose^ 

It foUows from thèse views that, if the applicant, under such circum- 
stances, had forever lost his right to a latent which should include the 
ground abandoned on getting his original patent, the subséquent reissue 
■would be void as to that lost ground, and, inasmuch as the second claim 
on the reissue seems co-extensive with the claim confirmed by the orig- 
inal patent, and the inference drawnfrom this fact and the enlargement 
of the spécifications is that the first claim was intended to cover wider 
ground, it would follow also that the first claim of the reissue is void. 
If, however, it was compétent for the patentée to recover his ground by 
his application for the reissue, and obtaining it, as he did, it would fol- 
low that the défendant infringes the patent. Upon two points, then, I 
invile counsel to submit argument by brief: Mrd. Was it compétent 
for the applicant to regain his position by his new application and the 
reissue? Second. If not, and the first claim of the reissue is void, can 
the défense be made under this plea? 

Pending another litigation involving other points, a disclaimer was filed 
by the patentée, June 18, 1883 ; but it is held that the disclaimer does not 
éxtend to the defendant's stopper. It was made diverso intuitu; and, when 
eonsfrued as an entirety, as it should be, does not include a spring which 
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approximates the figure 8, but in whith the wire does not cross itself, as 
in the exact conformation of that figure as usually written it would do. It 
is, I, think, true that, as pointed out by defendant's counsel, the crossing 
of the wire as in the figure 8 adds a peculiar advantage to the plaintiffs 
device when in that form, because, when in opération, it duplicates the 
points of pressure and reaction, and thus makes more perfect theco-oper- 
ation of the neck of the bottle and the spring of the stopper in the desired 
resuit. But this feature is nowhere aÛuded to in the proceedings, and 
seems not to hâve been thought of. It is not thought that the circum- 
stancealluded to on the argument, that the figure set forth in the drawings 
of the application for reissue is exactly that of the defendant's stopper, in- 
indicates bad faith on the part of the applicant. For aught that the court 
hère knows, the défendant may hâve taken up this figure as a sample for 
his own product, depending on the assuraption that, having been stricken 
out, it wap common property. His use of it would be évidence of its 
•value, The striking out of this last-mentioned figure was, however, ex- 
pressly required, to comply with the technical rule that no new figures 
could be used not represented in the original drawings^ and could not, 
therefore, be construed as an abandonment. 

SUPPLEMENTAL OPINION. 

(January 12, 1888.) 

Sevebens, J. Counsel having, in response to the invitation of the 
court, submitted further afgument and briefs upon the two questions in- 
dicated by the court, further considération has been given them. My 
conclusion is. that, having regard ta what transpired at the patent-ofSce, 
and the promptness with which the reissue was applied for, it was com- 
pétent to include within its claims the feature which had been dropped 
in the original proceeding. Itappears to me that there is fair room to 
believe that the particular feature which seems to be essential to the prés- 
ent inquiry was inadvertently discarded by the patentée in yielding to the 
supposed objections of the commissioner; and that such objections did.not 
in fact require this abandonment. The cases of MiUer v. Brass Cb. , 104 U. 
S. 350; MaÂn v. Harwood, 112 U. S. 354, 6 Sup. Ct. Rep. 174; Cléments v. 
0...rless C53.,.109 U. S. 641, 3 Sup. Ct. Rep. 625; Parker & Whipple Co. v. 
Lock Co., 123 U. S. 87, 8 Sup. Ct. Rep. 38; and some other cases of like 
import in the suprême court, — are cited by counsel for défendant as con- 
clusive that a claim once abandoned, in order to obtain, cannot be revived 
by reissue. And it is insisted that the rule applies to the case in hand. 
The rule applied by the court in those cases is founded in the purpose 
of preventing fraud on the part of the patentées. It has in view attempts 
by afterthought, and upon discovery of the inventions and devices of 
others, to ingraft new stocks upon the former planting. It is conceded, 
for the purposes of the rule, that the action of the commissioner is prdi- 
narily décisive of the question whether there has been inadvertence or 
not; but it is held that the. jurisdiction of the commissioner attached only 
when the, application for reissue is made within a reasonable time. 
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Whether it is so made is a question of law, and the commissioner does 
not acquire jurisdiction by an erroneous décision that he bas it. In tbe 
présent case tbe delay was not unreasonable; and I think the action of 
the commissioner, being within the limits of hisauthority, should stand. 
It appears to me tbat the purposes of the statute permitting reissues fairly 
cover sucb a case. Nothing wbich was not disclosed in the original 
spécifications is brought forward in the reissue. At least there was noth- 
ing relevant to tbis inquiry. It was compétent for tbe commissioner to 
détermine whether there bad been inadvertence or not. Tbe time in 
wbich the application for the reissue was made being only 20 days, 
was much less than the time indicated as reasonable in the decided cases. 
MaÂn V. Harwood, 112 U. S. 354, 5 Sup. Ct. Rep. 174, and cases there 
cited. See, also, upon the gênerai proposition, Morey v. Lockwood, 8 
Wall. 240; Russell v. Dodge, 93 U. S. 460; Eames v. Andrews, 122 U. S. 
40, 7 Sup. Ct. Rep. 1073. 

Upon tbe other point, also, my opinion would be with the complain- 
ant, tbat the plea would not be sustained by such a construction of the 
proceedings in tbe patent-ofEce as would resuit in holding the claim of 
the reissue void. This would not be the single point indicated by tbe 
plea. Ordinarily , this mode of making défense is not much favored, and 
the ancient rule that the plea must fairly and precisely hit tbe mark has 
always been observed. The question whether tbe défense relied upon 
can regularly be presented by plea was not much argued by counsel or 
considered by the court, and no ruling is made upon it. Story, Eq. PI. 
§§ 652, 653. 

Tbe resuit is that the plea must be overruled, with costs, and the de- 
fendant allowed to answer as prescribed by the rule. 



RoosEVELT V. Law Tel. Co. and others. 
{CircuU Court, S. D. Neus Tffrk. December 19, 1887.) 

Patents fob Iitventionb— Infringement— GAi-VATfic Batteries. 

Under letters patent No. 234,413, for an improvement in galvanic batteries, 
complainant's device, an eleetro-negative pôle to a galvanic battery, consisted 
of two plates composed of carbon and peroxide of manganèse, holding between 
them a conducting plate of carbon. Défendants' device consisted of two plates 
of carbon, holding between them a conducting plate of carbon, arrangea 
similarly to plaintiffs. Eeld, that défendants' device was an équivalent to 
complainant's, and was therefore an infringement of complainant's patent. 

3. Samb— Equivalents. 

If two devices perform the same functions in substantially the same way 
they do not cease to be équivalents be.ause one performs them in a better 
manner than the other. 

Action for the infringement of letters patent No. 234,413, brought by 
Alfred Roosevelt, as executor of Hilborne L. Roosevelt, assignée of 
Georges Lionel Leclanché. 
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E. N. Dickerson, Jr. , for complaiiiaut. 

James A. SkUtan, for défendants;, 

CoxE, J. This is an action pf infringement, founded npon letters pat- 
ent No. 234,413, granted to the complainant's testator, as assignée of 
Georges Lionel Leclanché, on the sixteenth of November, 1880, for an 
improvement in galvanic batteries, The invention relates to an improve- 
ment upon the weU-known Leclanehé battery. The porous oup, previ- 
ously used, is discarded, and in ita place are substituted compressed 
chenaictil opnglpmerates, which form,, in connection with a central carr 
bon-conducting plate, the eleotro-negative pôle of the battery. Thèse 
conglomérâtes are composed of a metallic sait, in combination with the 
peroxide of manganèse, carbpn, and some adhesive material. This com- 
pound is placed in mouldg, and, while being subjected to about 100 deg. 
centigrade, is pressed by hydraulic pressure into flat or slightly hollowed 
plates. Thèse plates are, by means of India rubber bands at top and 
bottom, held ârmly against a carbon conductor, and at the points of con- 
tact are themselves, preferably, faced with pure carbon. They are so 
constructed and combined that the exciting saline solution can circulate 
around them. The battery cell is provided with a cover adapted to 
hold and support the positive pôle, which consista of a zinc rod, and also 
the carbon conductor, to which the conglomerate prisms are attached. 
It is asserted of a battery so ppnstructed that it possesses very strong elec- 
tro-motive force, and perfect electrical conduction. It can be easily 
cleansed, and, new conglomérâtes quickly substituted for those which 
may becoine worn out. The patent contains seven claims, The first 
three refer speci§cally to conglomérâtes containing a metallic sait, in 
combination with other constituents. The sixth and seventh are not 
limited to conglomérâtes so cohstructed, and relate to the particular ar- 
rangement of the prisms in connection with the conducting plate. It is 
not asserted that the défendants infringe any of thèse claims. The fourth 
and fifth are the only claims in controversy, and are in the foUowing 
words: 

"(4) The improved electro-negative élément shown, which consista of two 
conglomerate bodies, united with and surrounding a central conducting plate, 
Bubstantially as described. (5) lu an electric battery, the combination of a 
cover adapted toclose the cell containing the exciting liquid, with a zinc pote 
and an electro-negative pole^ which consists of a central carbon plate, and 
two electro-negative conglomérâtes attached thereto, both of said positive and 
négative pôles being supported by the cover, substantially as shown and de- 
scribed." • 

The défenses are lack of novelty and non-infringement. A number of 
prior patents and exhibits hâve been put into the record, which it is 
unnecessary to considér in détail, for the reason that it is not pre- 
tended that iahy one of thein disclosés the combinations covered by the 
fourth and fifth claims. Indeed, the expert witness for the défendants 
testifles that if thèse claims are construed to Cover a central conducting 
plate of carbon, when combined with two other plates composed wholly 
or partly of granulated carbon, united together by a binding material, so 
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that a constant contact is maintained between the center plate and the 
side plates, hé finds no cômbination in the prior'a,rt which anticipâtes 
it. As no broader construction of the claims than this is demanded, as 
the conclusion is concurred in by the expert witness for the complainant, 
and as nothing is disclosed by the record which casts a doubt upon its 
accuracy, it is thought that this branch of the case may witb propriety 
be rested at this point. One exception, however, should be noted. In 
giving the answer referred to, the witness excluded from considération 
ail référence to the Rodgers exhibit, and the proof relating thereto. It 
is probable, if the testimony of Rodgers could be accepted in its entirety, 
that the invention of the patent would be fatally limited, if not, in- 
deed, completely anticipated. But prior use by Rodgers is not estab- 
lished by testimony which commends itself to the court. Neither orally 
nor upon the brief does the learned counsel for the défendants argue that 
the Rodgers battery was made prior to the Leclanché invention, or that 
the story of Rodgers is entitled to crédit. The évidence is without sat- 
isfactory corroboration. The principal witness upon the subject is im- 
peached generally, and contradicted specifically; and it is suflQcientto say 
that the court would not be warranted, in défiance of the rule which re- 
quires anticipation to be established beyond a reasonable doubt, to ac- 
cept as truth testimony from such an equivocal and tainted source. It 
is thought, therefore, that there can be no doubt that Leclanché was the 
first to conceive the combinations in question, and that they disclose suf- 
ficient of the inventive faculty to support a patent. 

The question of infringeraent which remains to be considered is a dif- 
ficult and perplexing one; depending largely for its solution upon the 
construction given to the claims in question. The Law battery sold by 
the défendants is made under letters patent No. 265,597, granted to 
Childs and Shaw, March 28, 1882. The négative électrode is formed 
of two plates of carbon, having the planes of their faces parallel. They 
are securely connected near their upper ends by means of a hard rubber 
rivet to a smaUer central carbon plate, which passes through a flanged 
aperture in the glass cover of the battery jar. A binding post is at- 
tached to the upper exterior portion of the central plate. The points of 
différence and similarity between the complainànt's and the défendants' 
apparatus, when considered mechanically, can best be seen by placing 
diagrams of the two in juxtaposition: 
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The défendants' plates are ail made of retort carbon and coal tar. 
Thèse are the only ingrédients; no metallic sait or peroxide of manga- 
nèse is found in their composition. The pièces of cai^bon obtained from 
gas-retorts are ground into powder. With thèse is mixed coal tar or 
other adhesive material. The mixture is then pressed into moulds, and 
baked, beiflg subjected to a cherry-red beat, which, it is asserted, dé- 
composes the coal tar, and couverts it into carbon, leaving simply pure 
Carbon. The small central plate is.mad» preeisely like the other plates, 
except that, Imlike them, it is aftisjçwards boiled in a bath of paraffine, 
which fills the pores, créâtes greater density, and prevents it from per- 
forming the functions of an électrode except as a conductor. 

Considering the elaims in view of the light shed upon them by the file 
wrapper and contents, and by the French patent, there is manifest force 
in the contention that they should be construed narrowly; the conglom- 
érâtes being, in each case, limited to "composite bodies" made, accord- 
ing to the formula of the patent, of a metallic sait, peroxide of manga- 
nèse, carbon, and some adhesive material. This would be " the improved 
electro-negative élément shown" in the spécifications and drawings. 
But there is little support for such a construction to be found in the 
testimony. The cause seems to hâve been tried by both sides upon the 
theory that the invention may properly be divided into a chemical and 
a structural improvement, — the former relating to the éléments of which 
the prisms, forming the négative électrode, are composed; the latter, to the 
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manner in which thèse prisms are united to a carbon conducting plate, 
irrespective of the ingrédients of which they are made, so, only, that 
they may fairly be regarded as conglomerate bodies, or the équivalents 
therefor. Dr. Morton, the chemist employed by the complainant to eluci- 
date the scientific branch of the controversy, repeatedly states, in the 
course of his argument, that he finds nothing in the prior art or in the pat- 
ent to restrict the claims, except to a combination of conglomerate bodies, 
having electro-n^ative properties, electrically united with a central con- 
ducting plate of carbon, in such manner that they may be readUy removed 
and replaced by olhers. Mr. Keith, who bas presented the argument for 
the défendants upon the chemical issues involved, agrées with the forego- 
ing view to this extent, at least: he does not regard a metallic sait as a 
necessary ingrédient of the conglomérâtes of the fourth and fifth claims. 
Both of thèse gentlemen bave shown great familiarity with the subject, 
and the court is indebted to them for a very clear and able exposition 
of their views. Mr. Keith says: " The invention consists in forming the 
conglomerate consisting of a mass of particles of peroxide of manganèse, 
* * * and of particles of carbon cemented together by resin, or like 
cementing material, into plates which are held against a central plate of 
carbon." A battery whose négative électrode was without a metaJlic sait 
was shown him, and he expressed the opinion that it contained the in- 
vention of the fourth and fifth claims; and that "a prism which consista 
of crushed carbon and peroxide of manganèse, or équivalent materials, 
united together by resin, tar, or gum-lac, and then heated under press- 
ure, so as to form a compact cohérent body, would be one of the con- 
glomerate bodies referred to" in those claims. And again, when com- 
paring the complainant's with the défendants' combination, he says of 
the former: "This plate [the center carbon] is old and well known. The 
other materials, as a whole, consist of a mixture of ground carbon, and 
one or more materials which are decomposed by the hydrogen set free by 
the action of the battery." Is it not quite clear that, if one of the ingré- 
dients of the Leclanché combination may thus be omitted without depart- 
ing from the invention, that another may also be omitted? In other 
words, so far as the claims in question are concerned, the invention is 
not confined to the précise formula of the patent,— the essence of the 
invention being not a chemical, but a mechanical construction; not the 
ingrédients which unité to form the prisms, but the manner in which the 
prisms are arranged, in connection with the conducting plate and the 
cover. It would seem a harsh and illiberal construction to limit the in- 
vention by requiring the présence of the specifically formed conglomérâtes 
in each daim. The only question, therefore, is, can the défendants' plates 
be properly denominated conglomérâtes, or équivalents therefor? 

An accurate définition of the word "conglomerate" would at the outset 
of this inquiry, be of great value; but insufficient light is thrown upon 
the point at issue by an appeal to the lexicographers. It is thus defined 
by some of them: "Gathered together into a mass; coUected; closely 
crowded together; that which is composed of stone, pebbles, or fragments 
of rock cemented together; a sort of pudding-stone." It is undisputed 
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•thàt the partîcles of pulvérized càrbon obtained by'grînding gas-retort 
■caAoh Will not of thémselves, any more than pafticlies of sand, unité 
■withoùt thé présence of sôme àdhesive material. It is insisted for the 
defendaiits that if this material iéidentical in chemical composition with 
the fragments cemented', thàt the ïnasë, when formed, is ilôt a conglom- 
<j'raté'mà3S,"that, in ordet tô make it such, the adhesive substance must 
be pràdtically of anothef kind or constituent. And it is argued that it 
is not tnatèrial whether the défendants' plates, when put into the moulds, 
aïe conglomérâtes, for, during the baking process, the tar is converted 
into ca^bon, so that, when the plates are placed in the battery, they are 
pure carbon, and nothing else. It is thought, however, that there is 
nothing in the dérivation, or in the ordinary or scientific définition, of 
the Word, which requires that thé limitation urged by the défendants 
should be placed upon iti An iapt illustration is found in the record: 
A numbeï of diamonds cemented together by carbon left by the décom- 
position of tar would be a conglomerate, although whoily composed of 
«arbon. Why is not the same true of the défendants' plates, especially 
when it is remembered that the carbon of the gas-retort is an entirely 
diffèrent material from the carbon left by the cementing tar? 

Buty even though the foregoing position be incorrect, the complainant, 
under the construction given the claims in question, is in a position to 
invoke the aid of the doctrine of équivalents. Being convinced that Le- 
clanché bas Hiade a valuable invention in the arrangement of the parts 
composing the négative électrode of his battery, the court should not 
permit one who bas apprbpriated the fundamental principle, and ail that 
is valuable of that arrangement, to escape upon merely technical grounds, 
or by means of a rigorously nice construction. It is true that the stip- 
ulation éntered into by counsel may be construed into an admission that, 
prior to the patent in suit, graphite conducting plates, similar to those 
tised by the défendants, were known équivalents for composite plates, 
identical in their chemical construction and functions with the conglom- 
érâtes of the patent. But as the counsel for the défendants denied, upon 
the argument, that he intended to make such a concession, and was evi- 
dently surprised at the interprétation placed upon the language used, the 
court would feel disposed to relieve him from the stipulation, unless it 
appears that it is in exact accordance with the truth. But the record 
fully establishes the fact that, prior to the patent, carbon plates had been 
used interehangeably with a compound of carbon and peroxide of man- 
ganèse in the négative électrodes of galvanic batteries. It may be true 
that the conglomérâtes of the patent, by reason of their greater porosity, 
possess stronger depolarizing functions than the défendants' plates; but 
it is not plain hôw this fact, assuming it to exist, can affect the questions 
involved. If two devices perform the same functions in substantially 
the same way; they do not cease to be équivalents because one performs 
thém in a better manner than the other. 

The other différences are of minôr importance. If the central plate 
of the complainant's électrode were eut off just below the upper carbon 
lugs, and the prisms fastened to it by a hard rubber rivet, it would not 
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cease to be the Leclanché combination, and its identity wîtb the négative 
électrode of the défendants' battery could hardly be disputed. 
The complainaut is entitled to the usual decree. 
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Cabtiee V. The F. & P. M. No. 2. 

(Dittriet Court, E. J). Wïseonsin. January 17, 1888.) 

COTJBTS— PbOBRAÏ. JuKISDICTIOSf — AdMIRALTT— ACTION FOK DAMAGE TO LOGS. 

The district court bas jurisdictiou ot an action in rem against a vessel for 
âamaging a raft of logs while in navigable waters. 

Ip Admiralty. Libel for damages. 
Éarkham, WiUiaim dt Bright, for libelant. 
E. Mariner and F. M. Hoyt, for respondent. 

Dyek, J. This is a suit in admiralty, bronght by the libelant, a cit- 
izen of Michigan, against the steam-vessel P. & P. M. No, 2, owned and 
employed in navigation by the Flint & Père Marquette Railroad Com- 
papy , to recover the value of a raft of logs, which, on the eighteenth day 
of September, 1886, were being towed by a tug from a point on theeast 
shore of Lake Michigan to Ludington. The libel allèges that the raft or 
boom of logs was being towed into the harbor of Ludington; that the 
steamçr, in entering the same port, negligently ran into the raft, striking 
it with such force as to break the boom, and scatter the logs; and that, 
in conséquence of the coUisipn, many of the logs floated out into the lake, 
and were lost. The libel further tdleges, and the answer admits, that 
the steamer was duly enrolled and licensed for the coasting trade, and 
employed in navigation and commerce upon the lakes within the admi- 
ralty jurisdiction of the United States. The défense made by the an- 
swer is that the collision occurred through the négligence of the tug which 
had the logs in tow. A motion is now made by the respondent to dis- 
miss the libel for want of jurisdiction. As the place where the collision 
happened was upon public navigable waters, no issue arises concerning the 
question of loeality as a grqund of jurisdiction. The point presented ia 
whether the raft of logs in question is the subject-matter of maritime ju- 
risdiction, so as to enable the owner to maintain a suit in admiralty against 
the steamer, to recover for the injury and loss sustained. 

In the case of The W. H. Clark, 5 Biss. 308, Judge HopsiNS expressed 
aserious doubt whether "admiralty jurisdiction could be sustained against 
a raft of lumber," in a case of collision; and cited Tome v. Lumber, Taney, 
547, quoting Chief Justice Taney's remarks in that case, that cribs of 
lumber "are not vehicles intended for the navigation of the sea. They 
are not recognized as instruments of commerce or navigation by any act 
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of congress; they are piles of lumber, and nothing more, fastened together 
and placed upon the water." But in the caseof the W. H. Clarh, it was 
not necessary for Judge Hopkinb to décide, and he did not décide, the 
question whether, in a case of collision, a remedy in admiralty could be 
enforced either in favor of or against a raft of lumber, for the reason that 
the steamer having the raft in tow was found in fault, and therefore lia- 
ble for the injury done to the boat collided with. What he said, there- 
fore, on the subject of jurisdictian, so far as it related to the raft of lum- 
ber, was obiter. In Tome v. Lumber, supra, an attempt was made to main- 
tain a suit in admiralty, for an alleged salvage serviceinrescuing certain 
rafts of lumber which had been driven from their anchorage in the Sus- 
quehanna river, and were found floating down the stream. It was there 
held that rafts anchored in a stream are not the subjects of admiralty ju- 
risdiction, wheretheright ofproperty or possession isaloneconcemed; that they 
are piles of lumber, and nothing more, placed upon the water until suit- 
able vehicles are ready to receive and transport them to their destined 
port; and that any assistance rendered to them, even when in danger of 
being broken up and swept down the stream, is not a salvage service, in 
the sensé in which that word is used in courts of admiralty. As will be 
observed, the action was a possessory one, instituted in a court of admi- 
ralty by the owners of the lumber, to recover it from a party who ^as 
seeking to hold it for salvage feerviee; and it was held that the. remedy 
of the owners to regain possession was an ordinary action of replevin. 
Clearly, the case ean hâve no greater application to the question under 
considération, than its particular facts and the character of the action war- 
rant. 

In the case of ^ Eaft of Oypress Logs, 1 Flip. 643, it was held that a 
libel in rem cannot be maintained for services in navigating a raft oflogs. 
That was a case of contract, and it was held that "in actions of contract 
the agreement sued on must be maritime in its character; it must per- 
taiii in some way to the navigation of a vessd, having carrying capacity and 
employed asan instrument of travel, trade, or commerce, though its form, 
size, and meansof propulsion are îmmaterial." The Gen. Cass, Brown, 
Adm. 334. As a raft is not a ship or vessel, it was held that the con 
tract of service upon which the suit was based, wâs not a maritime con 
tract, and, therefore, that a court of admiralty had not jurisdictionof the 
action. But, in deciding the «ase, Judge Brown was careful to say that 
it was unnecessary "to consider whether a raft may not, for some pur- 
poses, be the subject of admiralty jurisdiction." 

Thackerayv. TheFarmer, Gilp. 524, was also a case of contract, and 
it was there decided that a contract for the payment of labor on board 
of a vessel employed in carrying fuel to the city of Philadelphia from the 
opposite shore of the Delaware river, could not be enforced by a suit in 
rem, in the admiralty. It may weU be doubted whether, in the présent 
State of the law of admiralty, this case would now be accepted as author- 
itative, even upon the question there decided. It is worthy of notice 
that it arose when the admiralty jurisdiction was greatly restricted, — in 
fàct eonfined to waters within the ebb and flow of the tide. In any event, 
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the décision of Judge Hopkinson does net, in principle, go to the extent 
of forbidding jurisdiction in admiralty, in a case -which might be sup- 
posed, of collision upon the waters of a: navigable river, between such a 
craft as is described in that case, and a duly-enrolled and licensed ship 
engaged in océan commerce. 

In Jones v. 27t« Ooal Barges, 3 Wall. Jr. 53, the subject of dispute waa 
a collision between two coal barges loaded with coal, one of which was 
floating down the Monongahela river, and ran foui of the other, which was 
fastened to the shore, but standing out further in the stream than she had 
a right to be. They were described as open chests or boxes, which were 
made for transporting coal, were floated b^-the stream, and sold for lum- 
ber at the end of the voyage; and it was held that a remedy in rem against 
one by the owner of the other, for its contracts or torts, could not be en- 
forced in the admiralty. Stress was laid on the fact that thèse barges 
were not enroUed and licensed for the coasting trade, under the provis- 
ions of the act of February 26, 1845, then in force, which extended the 
jurisdiction of courts of admiralty to the lakes and other navigable waters. . 

But, admitting that a raft of lumber or logs is not the subject of sal- ■ 
vage service, as was held in Tome v. Lumber, supra, because, as is said 
in some of the cases, "salvage," in the sensé in which the term is used in 
the maritime law, can only be claimed for the rescue of a ship or its 
cargo or portions of the same; and conceding that the right of possession 
of such property must be asserted in a common-law action, and not in a 
suit in admiralty; admitting also the law in relation to contract service 
to be as stated in the cases cited from 1 Flip. 548, and Gilp. 624, — does it 
follow that the owner of a raft of logs which is in tow of a tug, presump- 
tively duly enrolled and licensed, and which is run into upon navigable 
waters by a steamer also duly enrolled and licensed, and engaged in 
interstate commerce, may not enforce his remedy in admiralty, either 
in rem against the boat, or in personam against the owner? Why may 
not such remedy be enforced, as well in such case, as against either the 
steamer or the tug, if the collision had occurred between them? 

The jurisdiction of the admiralty in cases of tort, dépends upon locality . 
Conk. Adm. 21. This collision occurred upon navigable waters, over 
which, confessedly, the admiralty bas jurisdiction. As a subject of com- 
merce, the raft or iDoom of logs was being transported from one port to 
another in tow of the tug. Its relation to the tug was somewhat in the 
nature of cai^o. Both the raft and the steamer which inflicted the in- 
jury were, at the time, actually engaged in navigation. The décision in 
Jones V. The Coal Barges turned upon the construction placed on the act 
of 1845, which confined the jurisdiction of admiralty courts on the lakes 
and rivers, to "matters of contract and tort in, upon, or concerning steam- 
boats and other vessels of twenty tons burden and upwards, enrolled and 
licensed for the coasting trade." But, since that décision, the jurisdiction 
of courts of admiralty bas been greatly extended. In the case of The 
Eagle, 8 Wall. 15, it was held that the act of 1845 was inoperative and 
nugatory, with the exception of the clause therein which gave to either 
party the right of trial by jury, when requested, and that the district 
v.33F.no.7— 33 
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courts could take cogniisance of ail civil causes of admiralty jurisdiction 
upon the lakes and waters Connecting them, the same àa upon the high 
seas, and bays and rivers navigable from the sea. The eighth subdivision 
of section 563, Rev. St. U. S., déclares, in substantially the language of 
the opinion in the case of The Eagle, that the district courts shall hâve 
cognizanceof ail civil causes of admiralty and maritime jurisdiction; and 
section 3, c. 1, Rev. St., defines thè word "vessel," as it is used in the 
statutes, as including"every description of water-craft, or other artificial 
contrivance used, or capable of being used, as as a means of transporta- 
tion on water." 

In Ex parie Boyer, 109 U. S. 629, 3 Sup. Ct. Rep. 434, it was deoided 
that a court of admiralty has jurisdiction of a suit m rem in a case of 
collision between two canalrboats navigating a canal within the body of a 
state; and that, too, although the libelant's boat was bound from one place 
in a state to another place in the same state. 

In the case of The Rock IsUind Bridge, 6 Wall. 213, a libel was filed 
against the bridge, for alleged damages donc to two steam-boats, ànd it 
was held that there was no foundation for a proceeding in rem, because 
the bridge was fixed. and immovable, like a wharf or real estate, and was 
therefore not the subject of maritime lien. But Mr. Justice Field says, 
speaking for the court, that "there is no doubt * * * that the juris- 
diction of the admiralty extends to ail cases of tort oommitted on the 
high seas, and, in this oountry, on navigable waters. For the redress 
of thèse torts, the courts of admiralty may proceed inpersonam; and, when 
the cause ofiheinjury is the subjed of a "mariUme Uenjva&y also proceed in 
rem." Further, he says: "A maritime lien can only exist upon movable 
things engaged in navigation, or vpon things whieh are the svèjects of com- 
merce on the high seas or navigable waters. , It may arise with référence to 
vessels, steamers and rafts, and upon goods and merchandise carried by 
them.". The case at bar, it will be observed, is one against a steamer, 
confessedly the subject of a maritime lien. 

In AUee v. Packet Co., 21 Wall. 889, it was held that a court of admi- 
ralty had jurisdiction of a suit m personam by the owner of a barge against 
a party who had built a structure in the navigable channel of the Missis- 
sippi river, which had been the cause of injury to the barge. See, also, 
Mailroad Oo. v. Tow-Boat Co. , 28 How. 209, wherein Mr. Justice Gbieb 
said: "The jurisdiction of courts of admiralty, in matters of contract, 
dépends .upon the nature and character of the contract; but in torts it 
dépends entirely upon locality." In this case a railroad company was 
held liable in a suit in admiralty for an injury done to a vessel by piles 
which had been driven and left in the bed of a navigable river. 

In the case of The Arkansas, 17 Fed. Rep. 883, it was decided, in a 
well-eonsidered opinion by Judge Love, that where a vessel is injured by 
collision with a structure unlawfully placed in the navigable channel of a 
river, the party crèatirig the obstruction may be sued for the injury in 
an action in personam, in a proper court of admiralty; but the owners 
of the vessel cannot, in such a case, proceed in rem against the solid 
structure, whatever it may be, because there can be no maritime lien 
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upon such' a strubture, to be ènforced in the admiralty by its seizure and 
sale. Further, that wbere a structure lawfully crealed in the navigable 
channel of a river is injured by a:collision caused by the négligent man- 
agement of a vessel, the owner of such structure may proceed in an admi- 
ralty coiirt^ by action in "permnam against the owners of the vessel, or in 
rem against theveësel. If this be the law, — and I hâve no doubt it is, — 
no reason is perceived why the owner of a raft of logs which is in course 
of transit on navigable waters, may not proceed in rem against a boat or 
vessel which negligently runs into and destroys or injures the raft. 

In MwnJtz v. Timber, 15 Fed. Rep. 555, it was decided that a raft of 
timber là subject to the jurisdiction of the admiralty court, in the matter 
of salvage. 

Many other cases might be cited, showing the extension, in varions 
directions, of the admiralty jurisdiction, since the days of the old tide- 
water doctrine, — «ases that indude injuries to barges in tow of other 
vessels, ferry-boats, scows, yachts, pleasure boats, and other eraft which 
wouid hâve had no récognition as "ships or vessels," in the eariier his- 
tory of admiralty law in this country. But further discussion of the 
question seems superfluous, as I hâve no doubt, in the présent state of 
judicial décision on the subject, this court, as a court of admiralty, has 
jurisdiction of the controversy set forth in the libel and answer in this 
case. 



The Rovek. 

Chadwick «{ oî. ». Denniston ei aï. 

(Dîgfriet Court, 8. D. New Tork. December 31, 1887.) 

1. SHipPrao — Cabbiaob of Qoodb— Seawohthinbss— Peesumption. 

A steamer, having a crank-shaft which was a fourth larger than requîred 
for a vessel of her size, and which had been in use in ail kinds of weather for 
11 years, broke the shaft in a violent gale and rough sea, amid much pitching 
and takingin of water. The freighters sued the owners for damage to the 
cargo resulting froin the pitching, and alleged to bave been caused by a de- 
f ect in the shaft. Seld, that the tacts raised a presumption of her seaworthi- 
ness as to the shaft, to rebut which proof of a serions flaw in the shaft waa 
requîred; the proOf in this case held insuflacient. 

3. SAME—CBAKK-8âAÎT?—8BAWOKTHmBS8— Stipulations. " 

Stipulations in a charter-party that the vessel is not responsible for delivery 
of the cargo in bad condition, or for damage from périls of steam or macbin- 
ery, do not absolve the owner from the duty of providing a seaworthy vessel, 
expressly provided for in the charter, and impliedly by the bill of lading. 

8. Same— Cahriagb OB' GooDs— Sbawokthiness — Latent Befects. 

A récital in a charter that the vessel is "tight, staunch, strong, and in every 
way flttéd for the service, " is an express warranty of her seaworthiuess as to 
latent defects. 

In Admiralty. Libel for damages. 

This is an action against the owners of the steam-ship Rover, to re- 
cover for the damages to a cargo of bananas on a voyage from Puerto 
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Cortez,. Honduras, to Charleston, South Carolîna, in December, 1885. 
The steamer sailed on the seventh December. On the lOth, while in the 
Florida straits, in a severe gale, the crank-shaft broke. After about 38 
hours labor, the crank-shaft was temporarily strapped together, the aft-en- 
gine set in motion, and the steamer reached Charleston on the 15th. 
While the shaft was repairing, the steamer roUed heavilyin thetrough of 
the sea, and the bins which kept the bunches of bananas in place between- 
decks and in the hold were brofcen down, and the bananas thereby be- 
came more or less bruised and mashed, so as to be greatly damaged on 
arrivai. The Rover was chartered under a charter of affreightment on the 
sixteenth of June, 1885, to the Merritt Fruit Company, and by that Com- 
pany subchartered to the libelants on the twenty-first of September, 1885; 
and she had màde several préviens trips under the charter and subcharter. 
The libelants contended that the shaft was so defective in construction aa 
to constitute unseaworthiness in the ship. The respondents contended 
that there was no defect in the shaft amounting to unseaworthiness. 
Both charters contain the foUowing written clause: "Steamer not re- 
sponsible for delivery of cargo in bad condition." The subcharterers 
loaded the bananas on their own account, and took from the master a 
bill of lading therefor, such as had also been used on previous trips, 
which contained the following exceptions: "Loss or damages resulting 
from * * * any of the following périls excepted, (wbether arising 
from the négligence of the master, or mariners, or others of the crew, or 
otherwise however,) viz. , risk of craft, explosion, or fire, at sea or in craft, 
or on shore, boUers, steam or machinery, or from the conséquences of any dam- 
age vr injury ihereto, however mch damage or injury may be camed, collision, 
etranding, or other périls of the seas," etc. 

Goodrich, Deady & (roodWc/i, for libelants. 

E. B. Convera, for respondents. 

Beown, J, The charter and the subcharter were both in the same 
form, which described the Royer as being "tight, staneh, strong, and 
in every way fitted for the service." By this clause of the charter, as 
well as by the légal implication of the bill of lading, the owners war- 
ranted the seaworthiness of the vessel; that is, that she was reasonably 
fit for the service in which she was to engage. This warranty extends to 
latent defecta not discbverablé by prior examination. Either the ship 
or the freighter must bear such risks; under the warranty of seaworthi- 
ness, the law places this risk upon the ship and her owners. Talcot v. 
Insurance (h., 2 Johns. 124, 128; Work v. Leathera, 97 U. S. 379; The 
Lkzie W.Virdea, 19 Blatchf. 340; KopUoffv. Wikon, 1 Q. B. Div. 380; 
The mania, 19 Fed. Rep. 101, 107; TheRegvlus, 18 Fed. Rep. 380; fiWi- 
nèr V. Caswell, '20 Fed. Rep. 249, 253. Exceptions in the bill of lading 
precisely similar to the exceptions in this case bave been repeatedly held 
to apply only to matters arising upon the voyage, and not to over- 
ride the express or implied warranty of seaworthiness, or to cover faults 
or defects,! amounting to unseaworthiness, existing before the commence- 
wient of the voyage. Kopitoffv. Wikon, su^ra; Steel y. SteawrShip Co., 3 
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App. Cas. 72; TattersaU v. Steam-Ship Co., 12 Q. B. Div, 297; Gîen- 
fruin, 10 Prob. Div. 103, 108; TheHadji, 16 Fed. Rep. 861; TheBranU 
ford Œty, 29 Fed. Rep. 381, 382; GleadeU v. Thomson, 56 N. Y. 194, 
197. The clause of the charter, "Not responsible for delivery of cargo 
in bad condition," must be held subject to the same limitation; and in 
the absence of such further express provisions as existed in the case of 
Cargo ex Laertes, 12 Prob. Div. 187, does not absolve the charterer from 
the duty of providing a seaworthy vessel, or from liability for not do- 
ingso. 

There is no convincing évidence of négligence on the part of the offi- 
cers or crew in the management of the ship, nor on the part of the own- 
ers in her equipment. The opinion of the witness Whitton, that the 
shaft was ont of Une, and that that was the cause of the break, is insuffi- 
cient as against the évidence of many other witnesses. The case must 
therefore turn, in my judgment, wholly upon the question whether the 
break in the shaft was caused by such defects in the crank-shaft as 
amounted to unseaworthiness. Upon this point the case has been pros- 
ecuted upon each side with the most painstaking thoroughness and abil- 
ity, A great amount of testimony has been produced, the broken parts 
of the shaft exhibited, and numerous experts examined on each side. 
The experts on the part of the libelant, -while they ail agrée in condemn- 
ing the shaft, do not altogether agrée as to the nature or extent of the 
defect to be inferred from the appearances which the différent parts of 
the surfaces of the broken shaft now présent. The rupture was a trans- 
verse one across the forward arm of the crank, beginning about two inches 
below the highest point of the fillet of the shaft. The rupture upon the 
opposite side is at about the same level, but it does not pass directly 
across in a straight Une. The Une of fracture, as it approachès the axis 
of the shaft, describes a curve upward on the one side and downward on 
the other, corresponding with a part of the circUmference of the shaft, 
and sloping down at the side, so as to présent upon one side of the fract- 
ure a part of the section of a cône, or crescent, or semi-cup-shaped form, 
as variously described. Some of the experts on the part of the libelant 
express the confident opinion from this feature that the shaft had been 
welded into the arm in the mode formerly practiced and called the 
"jumping oii" process; by which the end of the shaft madè cônical in 
shape was welded into the concave surface of the arm. This crescent- 
shaped part of the ruptured surface, termed "Z," as it now appears, is 
pretty uniform as regards smoothness, and the apparent texture and fiber 
of the iron. Of the fiât portions of the ruptured surface, the part along 
the edge which is in front of the Une of motion, termed "W," is quite 
worn and smooth ; while the part upon the opposite side, in rear of the 
Une of motion, termed "Y," is quite rough and jagged, the part between 
being intermediate in character. From the form and présent appearance 
of the ruptured surface, Z, the libelant's witnesses in gênerai infer that 
there must hâve been an original flaw or defect in the welding, which 
graduaUy extended over nearly the whole surface, Z, The defendant's 
witnesses contend that no such inference is warranted. 
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The qontroversy turns mainly upon this question. The inferences 
that might fairly be drawn frorù the âppearances of ail the ruptured sur- 
faces are much complicated ,by the faet that the ruptured parts were 
strapped together as firmly as. possible, after the accident, and were Sub- 
jected to attrition through the subséquent working of the engine for 60 
hours, by means of which the vessel was brought into port. As the rup- 
tured surfaces could not be strapped together perfectly tight for this serv- 
ice, it is manifest that there must hâve been some play of the parts, — 
the engineer says there was much play between them, — and consequently 
there was some lifting and forward movement along the edge at Y, and 
much pressure and attrition at W. The respondents contended that this 
play and action of the ruptured parts was suflBcient to account for the 
smoothness ofthe crescent-shaped Z; while the libelants' witnesses con- 
sidered this impossible, and attributed the somewhat sinooth appearance 
of that surface to an imperfect union in the welding, arising from the 
formation of a "cinder," or frona a "eold shut" at too.low température. 
One eminent expert on the part of the libelant was also of the opinion 
that no combination of forces upon the crank-shaft could produce, in 
homogeneous iron without flaws, a break showing the crescent shape of Z; 
maintaining that the rupture would be in a line tangential to the fillet, 
or nearly so^ as the weakest part and the line of least résistance. Quite 
as many witnesses for the respondents testify that ruptures of crank- 
shafts in this région frequently show a crescent-shaped surface, like Z, 
and that the break upon thèse lines was along one of the paths of least 
résistance; and even the libelant's witness Whitton says that the shape 
of the break at Z is not uncommon, and would occur in homogeneous 
iron. 

It is difBcult and embarrassing to détermine the cause of this break 
amid such a çonflict of opinion between eminent scientific and practical 
men. So far, however, as I am able to understand the action of mechan- 
ical forces, considering the fact that no material is absolutely perfect, or 
absolutely homogeneous, I do not think that the fact that the break 
commenced below the upper line of the fillet is proof of a faulty con- 
struction. The libelant's witness says, as I understand, that the maxi- 
mum strain is at about the middle of the fillet, and it is near that point 
that this rupture began. If the arm of the shaft was supposed to be 
placed in a horizontal position, and the shaft were made immovably fast, 
and a weight were then placed upon the end of the crank, and increased 
until the arm must break somewhere, the greater leverage power exerted 
a little below the upper line of the fillet might well, as it seems to' me, 
cause the break to occur there, near where Whitton puta the maximum 
strain — 'that is, below what Burr says is the weakest point; and in that 
case, the additional métal in the line of the immovable shaft would form 
a kind of supporting fulcrum, sufficient to turn the line of the ruptur- 
ing surfaces in the direction it took; so that through the torsional and 
transverse strains together, the cleavage might naturally présent the cres- 
cent shape of Z as the line of least résistance, which the defendant's wit- 
nesses testify to, and Whitton says is not uncommon. And a very slight 
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différence in the fiber, or homogeneousness of the iron, not amounting 
to any flaw, would be sufBcient to détermine where the cleavage should 
begin, and its path, as shown in this instance. In conséquence of the 
unequal action and force of the steam upon the piston and crank-shaft 
during each semi-revolution, there would necessarily arise betweeu the 
strapped surfaces not only some élévation, more or less, at Y, but also 
some forward and back movement across the line of liacture. Thèse 
motions combined must, as it seems to me, necessarily affeet the whole 
surface of Z, and produce some attrition there; though manifestly less 
than at W, where the most constant pressure and wear would be exerted 
during the 60 hours that the parts were at work. There must conse- 
quently bave been some wearing of the surface of Z; and in this move- 
ment back and forward the wearing would, as it seems to me, be nearly 
as much on the part of Z towards Y, as on the part of Z near W, as 
it now actually appears. By the lifting above the ragged edges of Y, 
those edges would escape, but Z would not escàpe, abrasion. The whole 
surface of Z, however, must hâve been, at the time of the original break, 
much smoother than any part of Y; but it does not differ much from the 
middle portion of the flat surface between W and Y. This circumstance 
could be at least partly accounted for by the familiar fact that a slow 
break is more ragged than a quick one; and there can be no doubt that 
this break began af Y, at the corner opposite Z; and when that had 
given way slowly, forming jagged ridges, the rest, in the jerk of the 
heavy seas, or possible racing, or at the bite of the maximum force, would 
naturally be wrenched oflf suddenly, and form the much smoother sur- 
faces on the remaining parts as now seen. 

The crescent, or partly conical, shape of Z is, however, so even, that 
it very strongly suggests the "jumping-on " process, which Mr. Haswell 
and others so confidently affirmed must bave been the mode in which 
the shaft was made; and I should bave been disposed to concur in that 
view, were it not for the direct évidence on that point. I cannot disre- 
gard, however, the positive testimony of the respondent's witnesses, who 
testify concerning the manufacture of the shaft, and show just how it 
was made. I do not see any sufficient reason to reject this commission. 
The testimony is as direct and positive as could possibly be expected in 
regard to the forging of a shaft 13 yeàrs ago. The witnesses state ia 
détail the précise mode in which ail theshafts were welded, which shows 
that the "jumping-on" process was not used in any shaft made at that 
time. Kennedy says expressly that "there was no welding to make the 
angle formed by the arm of the journal," and the method given in détail 
shows that the arms of the crank were made by slottirig them out of in- 
gots welded together solid. 

It is urged that the identity of the shaft broken with that built for the 
Rover in 1874 was not proved; and that the shaft broken might bave 
been some other shaft put in since, and not the shaft testifled to by the 
Gla^ow witnesses. Neither side, it is true, put the précise question to 
any of the witnesses, whether the shaft broken was the identical shaft 
originally put into the Rover; nor is there any proof that the Rover her- 
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self, of which the same witnesses speak, is the sarae vessel for which the 
shaft was manufactured by the Glasgow witnesses. It might possibly 
hâve been a différent vessel by the naoïe of the Rover; and so the owners 
of the Rover, for whom the shaft was made, might by possibility hâve 
been other owners, and another firm of the same name. AU such sug- 
gestions of mère possibilities corne too late when they are first urged in 
argument, and no attention was drawn to such points at the time when 
the witnesses were.being examined. Any inquiries of that kind, thought 
necessary on either side, could then easily bave been answered. In the 
absence of any inquiry, the natural meaning and import of the téstimony 
should be followed, and the identity of the vessel, of the persons, and of 
the shaft be inferred, when there is nowhere in the case any intimation 
to the contrary. 

tJpon the téstimony of the manufacturers, I must, therefore, hold it 
established that the "jumping^on" process was not used in the manufact- 
ure of this shaft; and consequently that the theory of some of the chief 
witnesses for the libelants canhot be sustained. The crédit due to others 
also of the libelants' experts is to some extent weakened by their évident 
error as to the place where the break commenced, and as to the line of 
fracture. The small perpendicular cleavages shown near Y, and in the 
interior edge of Z, are too slight to be regarded as flaws materially af- 
fecting the strength or sufficiency of the shaft. 

At the time of this accident, the vessel had been 11 years in service, 
and in ail kinds of weather. This break occurred in the Florida straits, 
a rough région, and in a violent gale, amid much pitching, and when 
the vessel was taking on board a good deal of water. The shaft was 25 
pef cent, larger than was required by the rules for a vessel of the small 
size of the Rover. A good shaft does not deteriorate with use. In a case 
of this kind, therefore, it is manifest that a shaft that has done good serv- 
ice for 11 years is presumably reasonably fit for service. Upon such 
proof, the presumption of fact is in favor of the shaft, and of the sea- 
worthiness of the vessel in that respect; and when the break-down is 
shown to hâve occurred in a violent gale, and in a heavy sea, the pre- 
sumption must still remain in favor of the ship, and the breakage as- 
eribed to the périls of the seas, unless the fact, not merely of some trifiing 
defect, but of some material and serions flaw, is fairly established by the 
prépondérance of proof as the cause of the accident. Lunt v. Insuromce 
Go., 6 Fed. Rep. 562, 668, and cases there cited. 

In the case of The Glmfruin, 10 Prob. Div. 103, the shaft broke down 
on a voyage on which "the ship had met with no more than ordinary 
weather," and the break, it was found, waa caused "by a very serions 
flaw," and the ship was consequently held liable. 

Taking ail the évidence in this case together, I do not think the pré- 
pondérance of proof establishes any material or serions flaw in this jour- 
nal. Not only the téstimony, but the shaft itself, proves careful inspec- 
tion. Upon the journal attached to the opposite arm of the crank, a 
slight extèrnal flaw had been carefully examined and pfoved not to ex- 
tend inward. Where the break occurred there was no extèrnal sign of 
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flaw, and the engineer of the ship, the only compétent man who exam- 
ined the ruptured surfaces before they were affected by the subséquent 
attrition, says that there was no évidence of flaw on either ruptured sur- 
face before the parts were strapped together. Seaworthiness does not re- 
quire perfection in machinery, more than in anything else. Perfection 
is unattainable. Only a reasonable fitness for the service designed îs re- 
quired. Gihson v. Smaîl, 4 H. L. Cas. 353; Readhead v. Midland Ry. Go., 
L. R. 2 Q. B. 412, 440; Burges v. Wickham, 3 Best & S. 669, 692. In the 
case of The Tilania, 19 Fed. Rep. 101 , 107, in référence to latent defects, it 
was said: "The ship should be deemed seaworthy if, ail the circum- 
stances being known, she would still be deemed by compétent persons, 
according to the existing knowledge and usage, seaworthy and reasonably 
tît for the voyage, although subséquent expérience might recommend ad- 
ditional précautions." The rule as respects latent defects doubtless opér- 
âtes harshly upon ship-owners. It cannot justly be pressed, as it seems 
to me, beyond the limitations above indicated; and the first condition 
of the application of the rule must be proof, with a reasonable degree of 
Cèrtainty, of the fact thatsuch defects did existas, if known, would hâve 
been deemed to render the ship, &s respects the defective subject-matter, 
not reasonably fit for the service designed. 

Considering, on the one hand, the doubtful and inconclusive resuit' oï 
air the évidence as to the fact of any such material and substantial de- 
fects in the welding as to make this shaft not reasonably fit for service; 
and, on the other hand, the long period of 11 years during which it had 
beeû in constant use, and the severe weathér and the trying circuni- 
stances under which it finally broke, I must hold that the presumption in 
favor of the sufficiency of the shaft arising from this long use still ré- 
mains, and that the break resulted from the périls of the sea, rather fhan 
from unseaworthiness of the shaft. 

The libel must, therefore, be dismissed, with costs. 



The Yoxford.' 

QuiNN V. The Yoxford. , 

{Dittrîet Court, E. B. New York. December 81, 1887.) 

Négligence— Pebsonai, Injuby — Unsafb Condition of Vbssbi, — Hatch-Cotbb. 

On évidence that the hatch-cover of the steamer T. gave way when libelant 

Btepped on it, by reason of its own defect, and so precipitated libelant into 

the hold of the vessel, without fault on his part, helA, that the vessel was liable. 

In Admiralty. Libel for damages. 

Libel by Joseph Quînn against the steamer Yoxford, to récover dani- 
àges for injuries sustained by reason of the giving way of a defective 
hatch-cover, precipitating libelant into the hold of the vessel. 

'Reported by Edward G. Benediot, Esq., of the New York baR 
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Jb/in /. ^Zfen,, for libelant. 
JS. 5. Contera, for claimant. 

Benedict, J, This is an action brought to recover for personal in- 
juries caused by the libelant's fall into the hold of the steamer Yoxford. 
At the time of the accident the steamer was taking in grain from an ele- 
vator. It being necessary to shift the elevator spout into hatch No. 2, 
the libelant was directed to assistin the opération. At the time, several 
hatch-covers were on hatch No. 2, which it was necessary to remove. 
Thèse covers the libelant and anotherman, Powell, undertookto remove. 
Whileso engaged, the libelant fdl into the hold, one of the hatch-covers 
falling with him. The libelant's account of the accident is that hestepped 
upon the covered portion of the hatch, and, in obédience to a direction 
from the man with him to corne to him, he turned about, when the cover 
on which he stepped gave way under him, and he was precipitated into 
the hold below. He charges the accident to an unsafe condition of the 
hatch. A very difiTerent account is given by the niaater of the steamship. 
The niaster swe^rs that he^ at the time the libelant fell, was close to the 
hatch and saw the fall; that the libelant undertookto raise one of the 
hatch-covers without assistance, and for this purpose stood upon one of 
the fore-and-afters, — a narrow beam of wood on which, when in place, 
the hatch-covers rest at one end, — and, while standing on this narrow 
and dangerous place, stooped down, lifted one of the covers by a ring, 
and pulled on,e end of it from the opaming; that the cover was too heavy 
for him, and by its weight he was puUed off the fore-and-after on which 
he stood, and so fell from the beam to the hold below. According to 
the master, the sole cause of the accident wai.s the excessive carelessness 
of the man in lifting the cover by its ring while he was standing on the 
narrow fore-and-aft beam over the open hatch, 

If the master's account be true, the libelant cannot recover. If, on 
the other hand, the master's account be untrue, the fact of an untrue ac- 
count, wiUfuUy made — as this one must be, if \intrue — ^by the master of 
the ship, goes far to confirm the évidence presented by the libelant to 
show that the hatch was unsafe by reason of a worn and warped condi- 
tion of the hatch-cover, and a loose condition of the fore-and-after. The 
important question of veracity thus raised bas received my careful atten- 
tion, and my conclusion is adverse to the claimant. 

In the first place, I am unable to see how, if the libelant was stand- 
ing as the master says he was, it was possible for him to lift the hatch 
as the master says he did. It is certainly highly improbable that any 
one would assume such a risk without necesSity. In the next place, the 
libelant, whose appearance oâ the stand was in bis favor, contradicts 
the master, and the libelant's testimony is confirmed by a disinterested 
bystander, who was atwork with him at the hatch. Furthermore, while 
the account given by the master respecting the fall itself is spécifie, in 
other respects his account is so meagre as to raise a doubt as to its accu- 
racy. Still further, Mr. Berry, the superintendent of the elevator, called 
in behalf of the steamer, fails to corroborate the master, but on the con- 
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trary contradicts him. Mr. Berry was forward on the ship when the 
man fell. The confusion at hatch No. 2 caused him to go there imme- 
diately. He says that when he arrived at the "hatch the master was not 
there; that in five or eight, perhaps ten, minutes, the master came to 
the hatch, and then directed his men to get ready and get the man out. 
This is hardly consistent with the master's statement that he was close 
to the hatch when the man fell. If the master saw the man fall, il is 
highly improbable that he would hâve left the hatch before Mr. Berry 
came, unless, perhape, to go into the hold. The master did not go into 
the hold, and he makes no mention of anything he said or did at the 
time; but, contrary to Mr. Berry, says that the libelant was got out by 
the elevator men, "under the instructions of Mr. Berry, who came on 
deck and directed matters." Furthermore, the master says he saw the 
libelant and the other man cotije on board the ship together, for the pur- 
pose of erecting the spout, when the proof is that the libelant came on 
board alone, on the call of Mr. Berry. Open to such criticism, I do not 
see how I can take the master's account to be the true account of the ac- 
cident, as against the statements of two witnesses, one of whom bas no 
interest in the resuit. 

In coming to the conclusion that the master's account must be rejected, 
I hâve not overlooked the fact that, before any witnesses were examined, 
the master, in his déposition, relates a conversation between the libelant 
and Powell, just before the fall, which on their examination they say did 
take place. From this circumstance, it has been àrgued that the master 
must bave been présent when the man fell. It may show that, and it 
may show no more than that the master heard the accident described 
after it had happened, The latter is more probable than that the acci- 
dent occurred in the way described by the master. My conclusion, 
therefore, is that the hatch-cover gave way when the libelant stepped on 
it, by reason of its own defect, and so precipitated the libelant into the 
hatch, without fault on his part. From that fact, the conclusion that 
the hatch was unsafe foUows. Whether this unsafe condition resulted 
from a warp in the cover, or wear of the cover, or looseness of the fore- 
and-after, or ail of thèse combined, is immaterial. It is plain that from 
one or ail of thèse causes the cover was unsafe, and an improper cover- 
ing for a hatch of this description. To provide such a covering for such 
a hatch was négligence which renders the ship liable for the injuries re- 
ceived by the libelant in conséquence thereof. The decree must, there- 
fore, be in favor of the libelant, with an order of référence to àscertain 
the amount of damages. 
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The Non Pareille.' 

Zelleb V, The Non Pareille. 

(District Court, S. D. Nm Tork, December 39, 1887.) 

1. Collision — Right op Wat— Ribk of Collision — Dutt to Yield. 

Inthe présence of danger of immédiate collision there is no absolute right 
of way, and both of two approaching vessels are bound to give way and départ 
from the usual rule, if such departure will plainly avoid collision. 

3. SaMB— "CbOSSING" and "OTBBTAKINa" — INTERNATIONAL RULES— " HaBBOBS " 

— "CoAST Watees." 

Two yachts, the G. and the N., were standing up the lower bay of New- 
York, both close-hauled on the port tack, and heading for about the same 
point. The C, was to windward of the N., and was heading a little more ofif 
the wind, and making more lee way than the latter. Owing to the drift of the 
C., their courses crossed more than their headings indicated, and each, sup- 
posing the other to be an overtaking vessel, held her own course until collis- 
ion ensued. Beld, that the C, belng the windward vessel, under old rule 17, 
or rule 24 of the International Régulations, and the practice of seamen, should 
bave kept out of the way. Held, aUo, that the case was one of crossing, rather 
than of overtaking, vessels, and that both vessels were in fault for persisting 
in their courses in the face of danger of collision, and the damages should 
therefore be divided. Semble the lower bay below the Narrows is part of the 
"coast waters" rather than of the "harbor" of New York, and is subject to 
the new rule s of March, 80, 1885, 

In Admiralty. Libel for damages. 
(kaig, Shmidy & Putnam, for libelant. 
C. Stewart Damon, for claimant. 

Brown, J. Towards evening on the twenty-fifth September, 1887, 
the yachts Chessie E. and Non Pareille came in collision along the west- 
erly edge of the channel in the lower bay, about half way between Fort 
Wadsworth and ïïofFman island. The yachts were both sailing up the 
bay, close-hauled on the port tack, heading for Fort Wadsworth, or a 
little to the eastward of it. The wind was light from the north-west, and 
ail were making only about three knots an hour. The Chessie E. was a 
small sloop-rigged yacht, drawing only from 12 to 18 inches of water. 
The Non Pareille-was much larger, yawl-rigged, drew lié feet, and could 
be and was kept about half a point nearer the wind than the Chessie E. 
The Chessie E, had left Huguenot, near Prince's bay, on Staten island, and 
after standing over towards the Long island shore had put about and run 
across the channel of the bay into the shoal water towards the Staten isl- 
and shore. In doing so, she had crossed some distance ahead of the 
course of the Non Pareille, which had shortly before come down from New 
York, and had turned about in the lower bay, and was comingup a little 
in advance of another sister yacht, the Cythera, of the same size, and so 
similar in appearance as to not be distinguishable except by careful atten- 
tion. The Chessie E., after reaching the shoal water on the Staten island 

'Reported by Edward G. Benediot, Esq., of the New York bar. 
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ehore, again came about upon the port tack, heading for about FortWads- 
worth, as above stated. Those on board of her testify that the Non Pa- 
reille was either directly astern, or a little off their starboard quarter, and 
overtaking the Chessie E.; that the Chessie E. held her course without 
change, close-hauled, and that the Non Pareille held her course a little 
nearer the wind, until the latter ran her jib-boom through the Chessie 
E.'s raainsail, doing her some damage, and greatly alarming the ladies 
on board. 

The owner of the Cythera, on behalf of the Non Pareille, testified that 
he was about 200 yards distant from the Non Pareille, and about 4 points 
on her starboard quarter; that the Chessie E. was the overtaking boat; 
that at the time of her last tack she was considerably to windward and 
quite a distance off the port quarter of the Non Pareille, and thence 
gained considerably on theother boat, as she was in shallower.water and 
in less strength of the ebb-tide; that having, however, much less draught 
of wàter, she also made much more leeway , and that through this greater 
drift to leeward, as well as her heading a little more off the wind, she was 
really crossing the Non Pareille's course by a much larger angle than by 
her heading she seemed; that the Chessie E. continiied to gain upon the 
Non Pareille untU she had passed out of his view abreast of the Non 
Pareille, and behind her sails, some 70 feet to windward of her, and he 
supposed she would ^lear; but that after three or four minutes she again 
appeared close under the Non Pareille's bows, and that a few moments 
after they came into collision. 

The latter account is in the main confirmed by other witnesses who 
were on board the Non Pareille. Her mate, a very compétent seaman, 
testifies that when the Chessie E. was off their port bow, and some 8 or 
10 feetonly distant, he thought there must be Some mistake, and reported 
her to the captain, The Litter, however, ordered the wheelsman not to 
give way ; and the course of the Non Pareille was maintained until the col- 
lision. The Non Pareille's witnesses also testify that the wheelsman of 
the Chessie E., when near their bows, ported his wheel and swung the 
Chessie E. upon the course of the Non Pareille. They were not in a sitr 
uation, however, to observe well the wheel of the Chessie E. The latter 's 
wheelsman dénies any such movement, and, as it is also improbable, I 
cannot accept this version. 

The foregoing accounts are so diametrically opposite as to which was 
the overtaking vessel, and their relative positions, that each side ascribes 
to the other confusion and mistake as to the identity of the boats: the 
Non Pareille insisting that the Cythera, which was from 150 to 200 yards 
astern of her, was mistaken for the Non Pareille; while the Chessie E^ 
insists that she was mistaken, as respects her alleged position astern, for 
another similar yacht which was in fact in the immédiate vicinity, and 
which shortty after the collision came to her assistance. I do not find 
it necessary to détermine the dispute in that respect, nor even which was 
the overtaking vessel, because I am satisfied ; that wbether th0 primary 
duty to keep out of the way under the rules,devolYed upon theone or 
the other, each, when the, danger of ^JoUision was, iparoinent and palpa- 
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ble, persisted in her course, and vdluntarily incurred the collision rather 
than yield her supposed right of way. 

There is no sùcli thing as a "right of way" to run into unnecessary col- 
lision. The rules of navigation are for the pUrpose of avoiding collision; 
not to jnstify either vessel incurring a collision unnecessarily. The su- 
prême duty is to keep out of collision. The duties of each vessel are 
defined with référence to that object; and in the présence of immédiate 
danger, both, under old rule 24, or new rule 23, are bound to give way 
and to départ from the usual rule, when adherance to that rule would 
inevitably bring on a collision, which a departure from the rule would 
plainly avoid. The Sunnydde, 91 U. S. 222-224; The America, 92 U. 
S. 438; The Golumbia, 23 Blatcbf. 268, 25 Fed. Rep. 844; TheAurania, 
29 Fed. Rep. 99, 126. In this respect, the présent case is a reproduc- 
tion upon a small scale between sailing vessels of the principles involved 
in the case of The Av/raniaf supra. 

I am inclined to think that this case, like that of The Cayuga, (14 Wall. 
270,) is not a case of overtaking, but rather of crosdng, vessels. I can- 
not doubt that the yacht which the owner of the Cythera saw abeam of 
the Non Pareille, and which disappeared behind the latter's sails, and then 
reappeared under her port bow, was oneand the same yacht, and was 
the Chessie E. The observer's Une of vision would hâve placed the Ches- 
sie E., when she thus disappeared, partly ahead çf the Non Pareille; 
and she was then so far to windward of the latter that no one appre- 
hended any collision. If she was really gaining upon the Non Pareille 
at theprevioustime when she was directly abeam of the latter, she would 
be stiU further distant; and ao nauch so that I think no précautions to 
avoid collision cou! d then be reasonably supposed neoessary to be taken 
by either. The situation is to be regarded as it exista, not at some remote 
prier period, but at the time only when the need of précaution first arises. 
The Cayuga, supra; The Dexter, 23 Wall. 69, 75; Steam-Ship Co. v. RumbaU, 
21 How. 372, 384. Upon the above view, the Chessie E., when the 
need of précaution arose, could not hâve been astern of the Non Pareille, 
or at least not so much as two points aft of abeam, but a considérable 
distance from her, abreast or nearly so; but as her heading convergea 
tawards the heading of the Non Pareille, their courses were crossing, and 
from the greater leeway made by the Chessie E. , her actual course was 
more crossing than it seemed* In such a situation, as was held in the 
case of The Aurania, the rule as tô crossing, and not overiaking, vessel» 
applies. 

When the Chessie E. was thus slowly drawing ahead of the Non Pa- 
reielle, but drifting down upon her very much faster, the sails of the Ches- 
sie E. would for a time prevent the witnesses on board from observing the 
Non Pareille, unless they were looking for her; and it is remarkable that 
^evèral of thèse witnesses did not see or remember but one yacht, excepl 
the small yacht thaï afterwards danle to their relief. The probability 
seems to be that the Non Pareille was not speciaUy noticed by several of 
the witnesses until the Chessie E. was drawing ahead of her, when she 
appeared very near, partly astern, and apparently running into the Ches- 
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sîe E. from the drifting of the latter. Upon thîs view, under old nile 
17, it was the duty of the Chessie E., as the vessel to windward, to keep 
oui of the way of the Non Pareille, which was to leeward. Under the 
new international régulations, adopted by this country, March 30, 1885, 
which I am inclined to think should be held applicable to navigation 
below the Narrows, as being within the "coast waters" rather than in the 
"harbor" of New York, the same duty would devolve upon the Chessie 
E., under article 24, as the maneuver required by the ordinary practice 
of seamen under the circumstances of the case. If, in the above view, it 
■was the primary duty of thè Chessie E. to keep out of the way, that fact 
would not excuse the Non Pareille for persisting in her course at the last 
moment. 

I am satisfied from the évidence that a few moments before this col- 
lision, each of thèse vessels could bave avoided it by a slight maneuver, 
which each refused to make, on account of her supposed right of \vay. 
But, as I h^ve said, there is no absolute right of way at the péril of im- 
médiate collision. The rules of navigation are administered and enforced, 
not with référence to the supposed rights of the vessel or her owners alone, 
but also with référence to the danger to the lives and property of inno- 
cent third persona. The law therefore requires that each in the présence 
of immédiate danger shall do what it eau to avoid collision. 

I find that each of thèse yachts persisted in her course when a slight 
maneuver, easUy made by either, might bave avoided it, and that the 
damages and costs must therefore be divided. 



The Alaska.* 

Wbight V. The Alaska. 

The MoEBisANiA. 

Bbooklyh & New York Ferry Co. v. The Morkisania. 

(District Court, E. D^ Ifeu) York. December 81, 1887.) 

COLUSION— SUDDBK ShEBB. 

As the 8team-boat M. was going up thé East river, neàr the New York 
shore, behind the steanirboat B., she suddenly sheered to starboard in an at- 
tempt to pass the 8., and thereby collided with %he steam-boat A., which was 
coming down the river on a course outside the 8. The A., following the 
sheer, starboarded in an &ttempt to let the M. breal: her sheerand recover 
' her course, which the latter attempted, but inefCéctually. Beld, that such a 
sheer, under such circumsti^ncee, was a fault, causingthe collision; that the 
starboardin'g o>f the A. w&'s not a fault, and that thé M. was solely liable for 
the collision. 

In Admiralty. Libel for damages. 

1 Beported by Edward G. Benedict, Esq., of the New York bar. 
Afflrmed. See 35 Fed. Rep. 55ô. 
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Two snits tô recover damages sustaîned in conséquence of a collision, 
brought by Moses G. Wright et al. against the steam-ship Alaska, and by 
the Brooklyn & New York Ferry Company against the steam-boat Mor- 
risania. The first cause was brought in the Southern, and the second 
cause in the Eastern, district of New York. 

WUcox, Adams & Macklin, for the Alaska. 

McMàhon <& Handley, for the Morrisania. 

Benedict, J. The issue in thèse cases is a simple one. It isthis: 
Did the Morrisania, as she came up to the stern of the Superior, also bound 
up the East river ahead of her, sheer over towards the Brooklyn shore, 
under a port helm, and thereby bring herself in the way of the Alaska, 
then coming down the river, outside the course of the Superior, or did 
the Morrisania hold her course, and the Alaska bear down upon her 
while on that course and run into her under the stern of the Superior? 

Upon this issue, the clear weight of évidence is with the Alaska. The 
sheer charged on the Morrisania iS proved by convincing évidence. I 
entertain no doubt that the Morrisania, when she saw that she could not 
pass iniside of the Superior, owing to the vessels theïe, determined tô pdss 
the Superior on the outside, and to do this sheered sharply under a port 
helm, whereby she was brçught directly in the way of the Alaska, com- 
ing dowù outside of the Superior. Such a sheer, under such circum- 
'fitancés, was a fanlt, and the fault' that caused the collision. I find no 
fault in the navigation of the Alaska. She was going down the riVer, 
where she had the right to go. When the Morrisania sheered out, the 
Alaska was on a course that would hâve carried her down outside of the 
Morrisania at a safe distance. The Morrisania's sheer was seen as soon 
as it was begun, and the Alaska at once starboarded. By so doing she 
gave the Morrisania ail the chance possible to break her sheer, and pass 
on the New York side of her. This was attempted by the Morrisania, 
but there was not sufficient time, and a severe collision ensued. It is 
said that if the pilot of the Alaska had possessed enough présence of 
mind to port bis helm an instant before the collision, he would hâve 
swung the Alaska's stem enough to hâve enabled the Morrisania to pass 
without touching. Perhaps so; but the failure to adopt a meàsure of 
that character at the last moment, in the hope of avoiding a danger 
brought upon him by the previous fault of the Morrisania, was no fault. 
T}i9 sple cause of the collision was the previous fault on the part of the 
Morrisania in suddenly sheering out frora under the stern of the Supe- 
ribri and across the course of the Alaska. 

In the case first above mentioned, there must, therefore, be a decree 
dismissing the libel with costs; and in the second case above mentioned 
there must be à decree in favor of the libelant, with an ordèr of référence 
to ascertain the damages. 
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Harold V. Iron Silver Min. Co. 

{Circuit Court, D. Cohrado. January 4, 1888.) 

Bbmoval op Catjsbs— District Whekb Suit mat be Bbought— Act op March 
8, 1887. . , . .„ 

\fX action was brought in a state court of Colorado, in which the plamtin 
was an alien, and the défendant a New York corporation. On application to 
docket the cause in the United States circuit court for the district of Colorado, 
helâ, that, iinder the act of 1887, (34 St. 553.) which proyides that a suit between 
citizens of différent states shall be brought only in jhe district where either the 
plaintifl or défendant résides, the case was not transférable. 

Application to Docket Case. 

The plaintiff, Mary Harold, brought suit in the district court of Col- 
orado for Lake county against the Iron Silver Mining Company for dam- 
ages. Défendant made application to said court to remove the cause to 
the United Sta,tes circuit court, which was denied. Défendant then ap- 
plied to the United States circuit court for leave to docket said cause. 

Charles D. May, for plaintiff. 

IVanh W. Owem, for défendant. 

Hallett, J. Plaintiff brought suit iii the district court of T^ake county 
for damages resulting from the death of her son through defendant's nég- 
ligence, while the son was at work in defendant's mine. The suit is 
founded on a statute of the state. Alleging that it is a New York cor- 
poration, and that plaintiff is a citizen of Greàt Britain, residing in Ire- 
land, défendant applied in apt time to the district court to remove the 
cause ihto this court, and the pétition was denied. Défendant now asks 
to docket the case in this court, and to proceed with it hère as properly 
withîh the jurisdiction of this court. The question is whether a suit be- 
tween an àlien, ]?esiding abroad, and a citizen of New York, œay be re- 
moved from a court of the state înto this court on pétition of défend- 
ant. In Mining Co. v. MarkeU, ante, 386, it was held that under the 
act of 1887, (24 St. 652,) a suit between citizens of différent states may 
be brought only in the district where the plaintiff résides, or where the 
défendant résides. The same limitation appears to be applicable to a 
suit between an alien and a citizen of a state. As neither the plaintiff 
nor défendant is a citizen or résident of the state of Colorado, this court 
has not jurisdiction of the case. The pétition to remove was properly 
denied in the district court of the state, and the application to docket 
the cause in this court must be denied. The circuit judge concurs. 
v.38F.no.8— 34 
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JOHNSTON V. "RlIPPB.' 
(CfireuH Court, N. B. Oeorgia. December 19, 1887.) 

1. JuBiSDioTioK — Fbdbbal Ciecuit Coubts— Amount ih Contkovbkst — Amend- 

MENT. 

Where a bill for the spécifie performance of a contract for the sale of land 
1b silent respèctlng the value of the land in controversy, except that, in the 
contract sought to be enforcéd, its {trice or value js flxed at f l.OUO, an amend- 
ment alleging: that the présent vàltie of the land Is |3,000 brings the contro- 
versy, as to amount, within thé Jurisdictionallimits of the circuit court, as 
flxed by the act of March 8. 1887. 

2. SpBCIPIC PbBFOBMANCB— MUTUAtlTt— OpTIONAL COHTKACT. 

A written agreement to convey land at the option of the proposed vendee, 
within a given time and at a certain price, if made upon a sufflcient considér- 
ation, with fuU knowledge on the part of the person çxtending the option 
that he is bound and the other party is not, is such s contract aâ, though lack- 
ing in nlùtaality of remedy, Willbe enforcéd in equity at the instance of the 
proposed vendee. Whân the party holding the option signifies his acceptance 
within the time limited, and upon the terms stated. the obligation of the con- 
tract becomes mutual, and capable of enforcement at the instance of either 
party.* ... 

In Equity. Bill for spécifie perfonnance by complainant J. L. John- 
ston against R. B. Trippe, défendant. On demurrer. 
G. ^. flinceW, for complainant. 
HopUm & Glmn, for défendant. 

NewmaNv J. This is a bill fflied by complainani; against défendant to 
enforce the spécifie performance of a certain conditional or optional con- 
tract for the sale of land. The Wll, after stating some preliminary cor- 
respondence ànd negotiation between complainant and défendant, relative 
to, the sale of certain land in White county, Georgia, by the la<;ter to 
the former, allèges that in ïanuary, 1887, défendant prepared a,nà exe- 
cuted the fôllowing written instrument: ; , 

" Georgia, JFy.lton County, This agreement witnesselh, that the under- 
signed B. !^J 'Trippe, of said state ànd county, agrées that if said J. Lamb 
J<)hnston, of Charleston, S. C, or any one for him, pays or causes to be paid 
to the said R. B. Trippe, one thousahd dollars, on dr before January 20, 1888, 
that the said B. B. Trippe, for himself , bis heirs and assigns, covenantâ and 
agrées that he will make to the said Johnstoh godd and sufflcient title to lots 
of land numbers^ apà. 25, la 3d district, White county, said state. And it is 
f urther agreéd that if a draft for $50.00 this day drawn by B. B. Trippe, with 
this option bond attached, is paid at sight, then said B. B. Trippe Will make 
said title, if nlne hundrôd and flfty dollars is paid him on or before January 
20, 1888; if said sums of money are riôt paid within the time mentiôhed, that 
is, $50.00 on sight draft and $950.00 witLln twelve months from this date, 
then this bond to be null and void; and it is understood that if the balance of 
one thousand doUais {i. e. , $950.00) is not paid by January 20, 1888, the $50.00 

'Reported by W. A. Wimbîsh, Esq., of the Atlanta bar. 

•That equity will not speciflcally enforce a contract wanting in definiteness or mut- 
uality, see Bourget v. Monroe, (Mich.) 85 N. W. Rep. 514: Hall v. Loomis, (Mioh.) 30 
N. w. Rep. 874; Moses v. MoClain, (Ala.) 2 South. Rep. 741 ; Reoknagle v. Schmalz, 
(lowa,) 83 N. w. Rep. 865 ; Durkee v. Cota, (Cal.) 16 Pac. Rep. 5 ; Fogg v. Priée, (Mass.) 
14 N. Ë. Rep. 741. 
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paid on gight draft is forfeited to said R. B. Trippe, and that this option 
bond is null and void, otherwise of full force and effect. 
"Wîtness my hand and seal, tliis January 20, 1887. 

[Signed] "E. B. Teippb. 

"Witness: 

[Signed] "J. H. Ctjrteight, M. L. Cohen." 

This instrument wad sent, ahout the time of its exécution, by défend- 
ant to coraplainant by mail to bis home in Charleston, South Carolina, 
and received by complainant. Défendant also drew on complainant a 
sight draft for $50, which was sent, with the foregoing written instru- 
ment, to Charleston. His draft was honored and paid at once by com- 
plainant, and défendant received the $50. Sometime after this, défendant 
wrote to complainant, saying he had an offer of 81,500 for the land, and 
ofFering, if complainant would release him from his obligation, to return 
the $50 paid him, and to pay complainant $50 in addition, if the other 
sale was made. In the same letter défendant stated that the bond sent 
by him to complainant was not legally binding anyway. Complainant 
promptly replied, both by wire and letter, to défendant, refusing to re- 
lease him from his obligation to convey the land in pursuance of the 
before stated coutr^ct. In the same letter in which the complainant re- 
fased to release, défendant, h« instructed défendant to submit his deeds 
to complainant's attorney, and that, upon their approval by him, com- 
plainant would pay the balance, $950. This défendant failed and re- 
fused to do, but wrote complainant that he declined to furnish the titles 
or convey the land in accordance with his contract; and in the same 
letter inclosed a check payable to his, defendant's, order, and indorsed 
by him in blank, which he tendered as a repayment of the $50. This 
letter was received by complainant in Nacoochee, Georgia, on the night 
of March 17, 1887. On the next day, March 18th, complainant went 
to Atlanta, the home of défendant, sought an interview with him, and 
immediately returned to him the $50 check which he had received from 
him; stating to défendant that he refused to receive it; and défendant 
now bas the check in his possession. Complainant at the same time 
tendered to défendant $950 in cash, and demanded that défendant make 
complainant a good and sufficient title to the land in controversy, which 
tender défendant refused, and refused to convey, and repeatedly refused 
to carry out his contract with complainant. A tender is made in the 
bill of $950; and the prayer is for a decree for spécifie performance against 
défendant, with an alternative prayer for damages, in the event spécifie 
performance cannot be obtained. An amendment bas been filed to this 
bill, which amendment allèges that the property described in the bill, 
biargained by défendant to complainant, is now worth the sum of $3,000, 
and also that the damages to complainant resulting from such refusai 
and the failure of the défendant to perforra his contract, exceed $3,000. 
To this bill a demurrer bas been filed, which demurrer is on two grounds: 
Mrst, that this court bas no jurisdiction of the subject-matter in the bill 
stated; «nd, «eoondj that the complainant bas not shown a right to any 
relief against défendant. 
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The fli'st ground îs based upoh the fact that theamount in controversy, 
as shown by the original bill, is not sufficient to gïve this court jurisdic- 
tion; the bill having been filed since the passage of the act of March 3, 
1887. This objection seems to be obviated by the amendment since filed, 
fixing the value of the land at $3,000 and the damages at not less than 
that sum. There was very little discussion upon this point, in the ar- 
gument, and it was not strongly urged. The serions and main question 
in the case arises under the second ground of the demurrer, that the 
complainant bas not shown a right to any relief against défendant. The 
question raade is that this contract between défendant and complainant 
lacks the élément of mutuality, which is necessary to authorize a court 
of equity to decree a spécifie performance. That is to say, that, as com- 
plainant was not compelled by his contract to take the land and pay de- 
fendant the remainder of the purchase money, défendant could not be 
required to carry out the agreement. There iS a gênerai rule of law, 
undoubtedly, that this élément of mutuality must exist to justify en- 
forcement of spécifie performance. Fry, Spec. Perf. § 286; Wat. Spec. 
Perf. § 196. It is also true that there are clear exceptions to this rule. 
In Fry on spécifie performance it is stated in section 291, as foUows: 

"The contract may be of such a nature as to give à right to the perform- 
ance to the one party which itdoes not give to the other; as, for instance, 
where a lessor covenants to renew upon the request of his lessea, or where the 
agreement is. in the nature qf an undertaking. But the more aceurate view 
of such cases as the flrst, — perhaps of ail that could be treated as wanting 
mutuality, — seems to be that they are conditional contracts; and when the 
condition has been made absolute, as, for instance, in, the case above stated, 
by a request to renew, they would seem to be mutual, and capable of enforce- 
ment by either party alike. » 

In Wat. Spec. Perf. § 200, in discussing the matter of exceptions to 
this gênerai rule, the author says: 

"But it is well settled that an optiônal agreement to convey, or to renew' a 
lease, without any covenant or obligation to purchase or accept, and without 
any mutuality of remedy, will be enforced in equity if it is made upon proper 
considération, or forms part of a lease or other contract between the parties 
that may be the true considération for it, though such an agreement can per- 
haps scarcely be called an exception; for, being in fact a conditional contract, 
when the condition has been made absolute by a compliance with its terms, 
the contract becomes mutual, and capable of enforcement by either party. A 
contract for the sale of real eàtate, at the option of the vendee only, upon 
élection and notice, may not only be speciflcally enforced, but the refusai, of 
the vendor to acceptthe purchase money will not destroy the mutuality, though 
the vendee could therenpon withdraw his élection." ! . . i 

The décisions upon this question bave been numeroùs, and it has been 
discussed ably and at length by many courts of high authbrity. The 
case very generally referred to and relied upon tosuetain the rule requir- 
irig that a contract must be mutually binding-to justify its enforcement, 
is the décision of Lord Redesdale in the case oî Lawenson v. Butler, 1 
iSchoales & L. 13. A carefulexamination of that case and the argument 
and reasoning of the Lord Chancellorwill show that thé décision was 
put mainly upon the ground that where parties énter'into an agreement, 
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each supposing the other to be bound thereby, and it transpires that one 
was not bound, such party could not hâve spécifie performance of the 
contract by the other. He says, in conciuding the opinion, (page 21:) 

"No man signs an agreement but under a supposition that the other party 
is bound, as well as himself ; and therefore, if the other party is not bound, 
he signs it under a mistake. That mistake might be a ground for relief in 
equity, but is surely not a ground for spécifie performance. Under thèse cir- 
cuœstancea, the impression upon my mind is that I must dismiss the bill . This 
agreement was signed in mistake. It is manifest that Butler could not hâve 
executed a lease in compliance with it; and as hé could not, it is manifest 
that this is not the agreement he meant to sign." 

From a note to this case, (page 21 ,) it would seem that the Lord Chan- 
cellor was not himself entirely satisfied with the décision, as he proposed 
that the case lie over until the next day to look into the cases cited, when 
plaintifPs counsel stated that they were content with a dismissal of the 
bill without costs, and it was ordered accordingly. Thèse commenta 
npon and citations from this much-quoted case, are not niL-deto ques- 
tion the existence of the gênerai rule alluded to, but to show that its ap- 
plication, even in its origin, was a matter of difl&culty, and its extept 
uncertain. 

Counsel for défendant relied in argument hère mainly on the cases of 
Marbk Co. v. Ripley, 10 Wall. 339; Tyson v WaUs, 1 Md, Ch. 1; DuvaU 
V. Meyers, 2 Md. Ch. 401; and Peacock v. Deweese, 73 Ga. 670. In the 
«ase of Marble Go. v. Ripley, other questions were made growing out of 
complex and intricate partnership relations; but one reason why spécifie 
performance should not be decreed was want of mutuality. After stating 
this as a reason why spécifie performance should be refused in that case, 
the court proceeds to give what is termed a "still more salisfactory rea- 
son for withholding a decree for spécifie performance." But want of 
mutugJity was undoubtedly recognized as applicable to that case. In 
the later case of Butler v. ThoTtison, 92 U. S. 412, the court, in the opin- 
ion, uses the following language: "There rnaybe an offer to sell subject 
to acceptance, which would bind the party offering, and not the other 
party until acceptance. The same may be said of an optional purchase 
upon a suflScient considération." The court then alludes to a class of 
cases under the statute of frauds where one party signed a contract and 
the other did not. The language as quoted seems to me to indicate a 
récognition by the court of ofiers to sell subject to acceptance, and op- 
tional purçhases upon sufficient considération, as exceptions to this gên- 
erai rule requiring mutuality of obligation in the contract. It would be 
far from clear that Marble Go. v. Ripley, even standing alone, should be 
regarded as confrolling in this case; but the language used in the later 
•case of Butler v. Tkq^mon shows clearly, I think, that that court would 
not so r^ard it. The two cases from the Maryland Chancery Décisions 
reférred to may be disposed of with the remark that in neither case cited 
wêre the facts at ail like the facts that are presented in the case now be- 
fore this court. In the case of Peacock v. Deweese, the suprême court of 
•Georgia held that the contract sought to be enforced in tha,t casç laçked 
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the élément bfmutuality, and stated that asone reasonwhy spécifie per- 
formance would not be decreed. i The court dso stated, however, that 
^'the agreetaent is gratuitous, and entirely voluntary on the part of the 
défendant in error. A court of equity never decrees a spécifie perform- 
ance of a voluntary or gratuitous contract. Code, § 3189. Any fact 
showing the contract to be unjust or unfair or against good conscience, 
justifies the court in refusing to decree a spécifie performance. Code, § 
3190." The undertaking of the two Dewees in that case was entirely 
withoui considération to them. Peacock agreed to make such tests of 
the land for the discovery of minerais as were "satisfactory to himself." 
The two Dewees had their land tied up by this option for six months 
without receiving any rémunération therefor, and it was evidently the 
view of the court that the agreement by Peacock to make such tests as 
were "satisfactory to himself" was not such a considération as would sup- 
port the contract. This may be gathered, I think, from the use of the 
language" voluntary or gratuitous contract." This, then, was an optional 
agreement to sell, wholïy without considération. 

I hâve thus far given attention principally to the authorities relied 
upou by the eminent counsel for défendant in this case, without refer- 
ring to the long Une of décisions which, it seems, hold that contraots 
such as the one before the court will be enforced. In the case of Fowle 
V. IVeemdn^Q Ves. 351, it was held that an agreement in writing for the 
sale of an éstate was binding if signed only by the vendor, and followed 
by direction to his attorney to prépare a proper agreement for both par- 
ties to sign. In the case of Ormond v. Anderson, 2 Bail & B. 363, where 
the court dismissed the bill uponanother ground, the following language 
was used in the opinion: 

"An objection has been made to the execiition of this agreement, on the 
ground that it bas not been signed by the plaintiff, and that the defeniiant 
could not bave èafbrced it against the plaintiff. I atn very well aware that 
a doubt ha» been entertained by a Judge in this court, of very high authority, 
[referring to Lord Kbdesdalb, in Lawenson v. ButleT,'\ whetlier courts of 
equity would specifically exécute an agreement where one party only was 
bound. Tliere exista no provision in the statute of frauds to prevent the ex- 
écution of such ah agreement; and Sir James Mansfield, who cei tainly had 
great expérience in courts of equity, lays it down in the case of Allen v. Bm- 
net, [3 Taunt. 169,] that a contraot signed by one party would be enforced 
in equity against that party, and that such was the daily practice of that 
court." 

Heproceeds to say that "in a case were the court finds a party who 
has been and is èndeavoring to obtain some undue advantage, or has beeû 
playing what is called 'fast and loose,' the court would not assist him." 
In the case of Olason v. BaHey, 14 Johns. 484, the chancellor, after dis- 
cussiug, among other cases, those I hâve just cited, concludes thus: 

"I hâve thqught, and often intimated, that the weight of argument Was in 
favor of the construction that the agreement concerning lands, to be enforced 
in equity, should be mutually binding; and that the one party ought nottobe 
at liberty to enforce, at his pleasure, an agreement which the otlier was not 
entitled to claim. It àppears to be séttled {Hawkins v. Holmes, 1 P. Wms. 
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770) that though the plaintiff bas signed the agreement he never can enforce 
it against the party who hasnot signed it. The remedy, therefore, in such 
cases is not mutual. But, notwithstanding tliis objection, it appears from the 
review of the cases that the point is too well settled to be how questioned." 

In alater case in New York— In re Hunier, 1 Edw. Ch. 1 — the vice- 
chancellor uses the foUowing language: 

"In the next place, it is àaid the covenantto sell is not mutual, the lessee not 
being bound to purchase, and that, as this is a ' one-sided ' agreement, the 
court will not deeree a spécifie performance. The cases of Parkhurst v. Cort- 
landi, 1 Johns. Ch. 282, and Benediot v. Lynch, Id. 370, hâve been referred to 
as establisWng this point. Chancellor Kent there intiniated that such was 
the rule; but in a subsequéht case In the court of errors— Cîason v. Bailey, 
14 Johhs. 484 — he had occasion to review that opinion, which he found to be 
erroheous, and admits that the point is too well settled the other way to be 
questioned. The court may, therefore, in a proper case, w hère there is a cov- 
enant on one side, and no mutuality, deeree a performance. Besides, in a case 
lite the présent, itmay be peculiarly proper. The rent may hâve been flxed 
at $300 as an inducement to the power of purchasing the property. This is a 
fair inference." 

In the case of Van Bof^en v. Robinson, 16 N. J. Eq. 256, it is hejd that 
"the gênerai principle is that where the contract is incapable of being en- 
fprced against one party, that party is equally incapable of enforcing it 
against the other. But the principle does not apply where the contract, 
by its terms, gives the one party a right to the performapce, whiçh it 
does not give to the other party." And in the case of Howraky y. War- 
ren, 18 N. J. Eq. 124, after stating the gênerai rule as the existence of 
mutuality, and that unilatéral or optional contraçts are not favored in 
equity, the court proceeds: 

"But modem authorities hâve narrowed this doctrinedownto cases in which 
there is no other considération. And it is now well settled that an optional 
agreement to convey, or renew a lease, without any epvenant or obligation to 
purchase or accept, and without any mutuality of remedy, will be enforced in 
equity, if itis made upon proper considération^ orforms part of a lease or 
other edntract between thè parties, that may be thé trùe considération for it." 

A number of cases are then cited by the court to sustain this view, 
among them the cases I bave just referred to. The language last quoted 
seems to me to be a very clear statement of the correct rule in this mat- 
ter. In SmitA's Appetd, 69 Pa. St. 474, the matter before the court being 
an: optional contract for the sale of land, it was held that the contract 
would be enforced. In the case.of Roger» v. Saundera, 16 Me. 92, 33 
Amer.Dec. 635, the court cites the décision of Chancellor Kent in Clo- 
wn V. Bailey, and states that this appears to be now the generally received 
doctrine. In VasmuMv. Edwards, 43 Cal. 458, it is held that — 

"A proposai to sell réal eatate, reduced to writing and signed by the vendor 
alque, ip which he recites that he bas sold to the yendee the land for a price 
naœed, imd bas received a certain sum as a deposit, as part payment, which 
the vendor was to refundif the titlewas rejected or bad, the salé tobeSubject 
to a searéh 6f and approvafof title, thëvendee to havétwenty daysfortheèx- 
amination of the titlé, is a Valid contract of sale éntered into betweeii the 
parties." ' ' , 
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'fo the same effect îs the case of Schroeder v. Gemelnder, 10 Nev. 355. 
The court, after stating that there are many exceptions to the rule in the 
cases, as to mutuality', says: 

"We think it may now be considered as well settled by ail, or nearly ail, of 
the modem authorities, that a court of equity, in actions for the spécifie per- 
formance of optional contracts and covenants to lease or convey land, will en- 
force .the co venant, although the remedy ig not mutual, provided it is shown 
to hâve been made upon a fair considération, or where it forms part of a con- 
tract, lease, or agreement, which may be the true considération for it." 

Entêring înto the discussion of this question, in many of the cases, is 
that part of the statutè of frauds providing that contracts for the sale of 
landmpst be in writing, signed by the party to be charged thereby, or 
some person by hjm lawfully authorized. (This law as codified in Geor- 
gia, is in section 1950, Code 1882.) It is held in some of thèse cases 
that the question should b^ controlled by the languagé of the statute just 
quoted; and that, as the côntract need be signed by only dne party, viz., 
the party to be charged thereby, it is only necessary that he should be 
bound. It seems to me, however, that the question of mutuality is one 
distinct and apart from any question that might arise under the statute 
of frauds. It is a matter sepârate from, if not over and above it, and I 
havé considered ît in that view. I think it is settled by the above iau- 
thorities, and others that might be cited, that where an owner of land 
gives anothér^ for a sufficienit considération, an option or privilège to pur- 
chase the land within a giveh time, in writing, with fuU knowledge of 
the fact that hé is bound and the other party is not, it is such a côntract 
as will be ènforced in equity at the instance of the party holding the op- 
tion. Does such a côntract indeed lack mutuality? The seller, for fair 
considération, agrées to giv© the proposed purchaser a certain fixed time 
in which to make the cûntraet mutual, by acceptance of the oâër tosell. 
If he accepts mthih the specified time, both parties are fuUy boùnd. 

Now, as to this case. Hère, for a reasonable considération, the sum 
of $50, the dejféndant agrées that the complainant shall bave the privi- 
lège of buying his land within a year ; that is, the défendant sells to him 
for $50 the privilège of purchasing the land within a yéar. That côn- 
tract, thq sale by défendant to complainant of the privilège of purchas- 
ing, is executèd by thepayniént by complainant of the sum agreed upon. 
The remainder of the coiitract is conditional upon the complainant's ac- 
cepting withiïi a year the continuing offer of the défendant to sell him 
the land. I see no reason why a court of equity should not enforce 
such a côntract. On the contrary, it seems to me it would be inequita^ 
ble to refuse its eûforcement. I am clear, therefore, that this case does 
not corne within the class where lack of mutuality will prevent enforce- 
mént of the côntract, and that it does corne within a well-recognized ex- 
ception to that rule, of optional sales upon fair considération, This case 
. is considered now, of coursé, upon the facts as stated in the bill. How 
it may be ^l^iected by what the defeqdant can hereafter show must be a 
matter. for future considération. My conclusion is that the demurrer 
must be overruled on both grounds, and it wiU be ordered accordingly. 
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CarpeUteb V. Talbot a al. 
{Oireuit Court, D. Vermont. January 17, 1888.) 

1. Injunction — Pbesbrvation of Propebtï — Ohattbl Mokigages— Conflict- 

iNG Glaimb. 

A bili to enjoin foreclosure of two chattel mortgages on the same property 
showed no ground for enjoining foreclosure of the flrst, but showed that the 
bonds secured by the second were invalid in the hands of the holders. The 
answer of défendants claimiiig under the second mortgage was insufacient, 
and the validity of their mortgage was doubtful; but the use of part of the 
mortgaged property was necessary to its préservation. Held a proper case to 
enjoin the senior mortgagee from interfering with such part until his sale, 
and to enjoin the other défendants from foreclosing until further order. 

2. SaMB — PliBADINQ — SUFPICIBNOT OP ANS"WBB. 

In a bill to enjoin foreclosure of a chattel mortgage running to trustées and 
securing bonds to be negotiated by the mortgagor, plaintifE alleged f acts show- 
ing that the bonds issued were illégal, and invalid in the hands of the hold- 
ers, who were seeking to forecloae through the trustées. The trustées an- 
swered, on information and belief, that the mortgagor had waived the illegality 
and ratifled the bonds, and in like manner denied the facts. The bondhold- 
era were not parties, but might voluntarily bave become such. flêW.that the 
answer was not sufflcient. 

8. Courts— FEDERAL Jubisdiotioii— Venue dp Suit— Act op Mabch 3, 1887. 
Under the act of congress of March 3, 1887, a suit by a citizen of Ohio against 
citizens of Vermont, New York, and Maine, to enforce a claim to property in 
Vermont, is properly brought in the district of Vermont. 

4 Chattel Mortsageb— Foreclosure Salb— Nature op. 

A foreclosure sale by a public ofiBcer under a chattel mortgage is not a pro- 
ceeding in a state court within the meaning of Rev. St. U. 8. § 720, providing 
that no injunction shall be granted by a fédéral court to stay proceedings in 
a State court, except in certain instances. 

fi. Same — Enjoinin» Foreclosure — Anothbr Suit on Mortgage Securing 
Same Debt. 

Where, in défense to a bill to enjoin foreclosure of a mortgage, the pend- 
ency of another suit in another jurisdiction to forecloae another mortgage 
securing the sa.me debt Is pleaded, but plaintifE could not, by defending the 
latter suit, ha've the relief obtainable in the former, the peadency of the lat- 
ter ia no bar to the former. 

6. Trusts— TiTLE under— Pleading. 

PlaintifE, claimîng aa assignée of a lease of personalty running to another as 
trustée, and to bis successors, and not restricting the trustée' s power to con- 
vey, in a bill to enjoin forecloaure of a mortgage on the property alleged 
merely that he had acquired the rights of both trustée and beneflciariès. Ëeld 
a sufflcient allégation of title in plaintifE. 

In Equity. Bill for injunction. 

Suit by James W. Carpenter against James R. Talbot, Royce, and 
Bottum, to enjoin them from foreclosing two chattel mortgages. Under 
Rev. Laws Vt. § 1977, "the mortgagee" of personal property "may, after 
* * * condition broken, cause the mortgaged property * * * ^q 
be sold at public auction by a public officer. * * *" Under Rev. 
St. U. S. § 720, "the writ of injunction shall not be granted by any court 
of the United States to stay proceedings in any court of a state, except 
in cases where such injunction may be authorized by any law relating 
to proceedings in bankruptcy." 

George E. Lawrence, iox orator. 
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F. G. Swinington, for défendant Talbot. 

P. Redfidd KmdaU and John PtoUt, for défendants Royce and Bottum. 

Whbelee, J. The orator is alleged to be a citizen of Ohio, one de- 
fendant of Maine, one of New York, and the others of Vermont. The 
suit is brought to enforce a claim to rèal and personal property in Ver- 
mont. Objection is made that the suit is not properly brought in this 
court under the act of March 3, 1887, (49th Gong. 2d Sess. c. 373.) Sec- 
tion 8 of the act of March 3, 1875, which corresponds to section 738, 
Rev. St.y ftùd confers jurisdiction in such cases, is expressly saved by 
section 5 of the act of 1887. The orator claims as purchaser and assignée 
of a leasehold interest in the property from one Charles L. Strong, trus- 
tée, to whom and his successors the lease runs, without naming the nat- 
ure of thé trust, or any cest,ui que trust, or assigns. 

It is objected that this shows rio right to the property in the orator, 
There is, however, no restriction on the conveyance of the leasehold es- 
tate acquirèd by the lessefi, and the bill allèges that the orator has ao- 
quired the rights of the cestuis '(jw$ti/"ust, as well as of the trustée. It is 
further objected that the names of the cestuis, or the nature of the trust, 
are not set forth, with facts to show how their interests bave been ac- 
quirèd. But as the orator has, according to thé allégations, ail the in- 
terest conveyed by the lease, conveyed to him by the same person (and 
in the same right) to whom the lease runs, this would seem to be suffi., 
cient^s agaînst those not clàiminé under either the trustées or the cestim. 

The défendant Talbot claims under a chattel mortgage, against which 
the orator allèges, in substance, that it was paid in full. This payment, 
except as to part, is ùneqùivoteftlly denied in the answer. This fully 
meets the equity of the bill as against the validily and justice of this 
mortgage. This mortgage was put upon the property prior to the lease, 
and no ground îs left on which tliô orator is entitled on this motion to 
hâve that défendant restrained from foreclosurç of it by sale under the 
statute. The défendants Royce and Bottum are tru9tees under a chattel 
mortgage made to them to secure bonds of the maker to be thereafter 
sold by the maker. The oyâior ^lièges facts shbwing that the bonds 
held by persons seeking to sell the personal property by virtue of this 
chattel mortgage, through the trustées, were not lawfuUy issued, and 
are not now valid in their hands. The trustées, who would not other- 
wise bave knowledge of thèse facts, deny them on information and belief, 
and allège, in the same manner, Waiver of iUegality, and ratification of 
thèse bonds by the mortgagor. This does not meet the equity of the 
biU. Thèse bondholders are not made parties, and hâve not appeared; 
they may, however, be made parties under the statute of the United 
States before mentioned, or become so voluntarily. Rev. St. § 738; Act 
of March 3, 1875, § 8. Besides this, waiver or ratification by the mort- 
gagor might not bind subséquent holders of the property; and it is not 
clear that the statute of the state providing for chattel mortgages covers 
mortgages to secure bonds to be sold afterwards. Rev. Laws Vt. § 1967. 

Proceedings to foreclose another mortgage to secure the same bonds in 
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the court of chancery of the state are set up and relied upon to prevent 
this injunction. The pendency of a suit in another jurisdiction is no bar 
to proceeding in this, unless the same questions are involved, and the 
same relief can be had. Buck v. CoJhath, 3 Wall. 334. The orator could 
not obtain the relief sought by this biU in defending the bill for fore- 
closure. Of course, this court cannot impose any restraint upon the 
proceedings in that case. Rev. St. U. S. § 720. It is claimed that thia 
statute prevents restraint of sale by an officer under a chattel mortgage, 
berause that is in the nature of an exécution. Bpt that is not a proceed- 
ing in any court whatever. The proceeding is whoUy on the mortgage as 
a, private contràct. The sale is to be niade by a public ofiScer, but not 
as an officer of a court. Rev. taws Vt. § 1977. A sale of the personal 
property for the fuU amount of the bonds claimed to hâve been issued 
and to be outstanding under this mortgage would, on the allégations of 
the bill, work irréparable injury to the orator, if it should ultimately 
appear that the mortgage, or any considérable part of the bonds, is in- 
valid, or inoperative to hold the property against the orator. 

Upon thèse considérations, it seems that the threatened sale of the per- 
sonal property upon this mortgage should be restrained for the présent; 
especially as no considérable injury is likely to resuit to the défendants 
or the bondholders by such delay as will more fully develop the Just 
rights of the parties. The statutes of the state giving the right of sale 
under such mortgages do not go beyond what is necessary for the exercise 
of that right. They do not give the right to interfère with the possession 
of the mortgagor and those claiming under him otherwise. Rev. Laws Vt. 
§§ 1976, 1977. Interférence with the use of the hoisting apparatus for the 
purpose of securing and preserving the other property may work unneo- 
essary and irréparable injury to that. Therefore it appears that such use 
should not be interfered with under the mortgage held by the défendant 
Talbot, until that apparatus is wanted for sale, and as the sale is adver- 
tised at the place of use, not until the time of sale. 

Let a writ of injunction issue to restrain the défendant Talbot, and aU 
others acting under him by virtue of his mortgage, from interfering with 
the use of the hoisting apparatus therein described by the orator, at the 
place where it is now situated, for the purpose of preserving and securing 
other property, until the time of sale thereof under his mortgage; and 
restraining the défendants Royce and Bottum, and ail others acting under 
them, from aelling the personal property described in their mortgage, 
until further order. The restraining order heretofore granted herein is 
hereby vacated. except as to so much as is in accordance with this in- 
junction; and it is ordered that the orator file a cost-bond in the usual 
amount by the first day of next term. 
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WiTTEBS t>. SowLES ei oZ. 
{Circuit Court, D. VermonU January 14, 1888.) 

iNSOLVENOT— pKBrBRBNCBS — LIMITATION OF TlMB. 

Bev. LawB Vt. § 1860, provides that a conveyance made by an însolvent, or 
one in contemplation of insolvency, within four monttas before the fliing of a 
pétition for insolvency iJy or against him, made for the p.urpose of giving préf- 
érence to certain creditors, shall be void. In an action to set aside such a 
mortgage, it appeared that, within three months after themortgage was made, 
a pétition was left with the judge to be acted uçon when requested, and was 
not acted upon until two months later, at the instance of another créditer. 
■ Held, that the statute contemplated immédiate procédure upon the pétition, 
and the delay in acting on. the pétition at the instance of the petitioner took 
the conveyance out of the opération of the statute. 

In Equity. 

For statement of factSj.seeJTitters v. Sowles, 32 Fed. Rep. 758, 765. 

Chester W. Witt&rs and Albert P. Cross, for orator. 

WiUard Fanington and William D. WUson, for défendants. 

Wheeler, J. This cause bas been further heard upon additîonal tes- 
timony taken since the former hearing in respect to the commencement 
of the insolvency proceedings. 32 Fed. Rep. 768, 765. This testimony 
does not show that the record ia not true wherein it sets forth why pro- 
cess of notification was notissued, and the pétition proceeded with. The 
record as made shows that this was to await the pleasure of the petition- 
ing creditors' attorney; the testimony shows the same with at least equal 
deamess. 

Chapman v. Bréwer,. 114 U. S. 168, 5 Sup. Ct, Rep. 799, has been 
cited to show that the delay was wholly immaterial. In that case the 
pétition in bankruptcy appears to hâve been filed October 10, 1873; the 
attachment tliere in question, to havebeen made January 12, 1874; and 
the amended pétition, which raised the question, March 5, 1874. The 
attachment was after the original pétition, and within four months be- 
fore the amended one, and was invalid, whether the adjudication should 
be held to relate back to the one or the other. What was said and de- 
cided about it related to a question of pleading. Objection was made 
that the record did not show that the petitioner filed anyproof of aclaim 
or of bankruptcy; as to which it was said that if the district court had 
jurisdiction of the subject-matter, and the bankrupt appeared, and the 
adjudication was correct in from, it was conclusive of the iact decreed. 
The adjudication and assignment referred in form back to the filing of 
the original pétition; still it was not said that this was conclusive of the 
question about that. And in that case, so far as appears, the record did 
not show anything about the delay, more than to state what was donc, 
and when; while hère the record shows that the pétition remained with- 
out further proceedings, because of the control of it retained by the pe- 
titioner's attorneys. The pétition hère is shown, both by record and 



WITTEKS V. SOWLES 541 

proof alîunde, not to hâve been an active pétition when presented, nor 
until long afterwards, when started by another; that case does not show 
that such a pétition is as effective as an active one. 

Mining Co. v. Rose, 114 U. S. 576, 5 Sup. Ct. Rep. 1055, is relied upon 
to establish that the adjudication of insolvency upon the pétition, and the 
assignaient of the estate of the insolvent pursuant to the adjudication, as 
of the date of the présentation of the pétition to the judge, are conclu- 
sive of the filing of the pétition at that time. In that case the title to 
the same particular property was involved in the proceedings in each court 
The question adjudicated was directly involved. Hère, the court of in- 
solvency adjudged that the alleged insolvent was insolvent, and assigned 
his estate as of the time of the présentation of the pétition to the as- 
signée. Ail this was conclusively decreed; and the fact of his insolvency, 
and the validity of the assignment, are not at ail open to question hère 
or elsewhere. But this does not touch the validity of thèse mortgages, 
The effect of the assignment was to vest in the assignées ail the property 
of the debtor, real and personal, which he could hâve lawfuUy sold, as- 
signed, or conveyed, or which might hâve been taken on exécution upon 
a judgment against him at the time of the filing of the pétition, and ail 
debts due, and rights of action for usurioUs interest, or real or personal 
estate, and rights of redeeming the same; and to dissolve ail attachments 
and levies upon property not previously attached, made within 60 days 
before that time, and pass the property or estate so attached or levied 
upon to the assignée. Rev. Laws Vt. § 1820. The right to redeem thèse 
mortgages passed to the assignées by the assignment, but the rights cov- 
ered by the mortgages did not so pass; they were not covered by the 
terms of the assignment, nor by the statute providing for its effect. They 
coùld be disturbed only by a combination of other facts which, under 
another provision of the statute, would avoid them, and give the assign- 
ées the right to recover the property or its value. Thèse facts are the 
making of the mortgages with a view to give a préférence; the receiving 
of them, hàving reasonable cause to beiieve the maker of them to be in- 
solvent, and that they were made in fraud of the laws relating to insolv- 
ency; and the filing ofthe pétition within four monthsafter. AU thèse 
facts must be shown to defeat the mortgages in any suit involving their 
validity, or the right to recover the property. No adjudication else- 
where, in proceedings to which those concerned were not parties, would 
establish any of them. That case does not show anything to the con- 
trary of thèse principles. This case involves the validity of the mort- 
gages, and the rights of the assignées to recover the property. To defeat 
the mortgages and recover the property, they must establish ail thèse 
facts hère; and showing that they were involved elsewhere in proceedings 
to which neither the orator, nor the bank of which he is receiver, was a 
party, will not avail. The matter is ail open, and proof of the facts 
must be made hère. The assignées hâve not satisfactorily established 
the filing of an active pétition within the four months; therefore they 
would faîl hère, even if they had established the requisite reasonable 
cause io 'beiieve. The same decree should be made as before; but the 
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time of rédemption should begin anew, and the sutaifdue be teckoned 
to that beginning. , ; - 

Let there be another decree of, foreclosure, with 15 days' rédemption 
from the entry of the décree, and dismissing the cross^bill, with costs. 



WiTTERS «. SôWLES e« OZ. 

(Oireùït Cmirt, D. Vermont, January 14, IÇSÔ.) 

Bakes and BanSinG— Spécial DBP08Il^— When Title pASsas; 

An inspirent was cashier of a bank, to ivhich be was largely indebted. and 
put certain of bis own securitiefi in a package, and place;d it with aimilar ban- 
ales jeft with tbe bank as spécial depogits for aafe-keeping. It was insolvent'a 
intention in this manner to pay certain drafts securing bis iodebtedness to the 
bank, and thèse drafts were entered on the books as paid, and the item of 
bonds of tbe bank was increased to the estent of the val^e of thèse securitieq. 
The securitfes were not indorséd by insolvent, and the other ofBcers of the 
bank had no knowledge of the transactions. Held, that no property in the se- 
curities was transf erred to the bank. 

InEquity. 

For statement of faots of this case, see Witters v. Sowîea, 32 Fed. Rep. 
762. 

Chesler W. WîUer$ and Albert P. Oross, for orator. 
WiliardFamngton and William D. WUsmi, for défendants. 

Wheelee, J. This cause has now been heard upon testimony taken 
since the former hearing and décision. 32 Fed. Eep. 762, 765. The 
new évidence as to the filing of the pétition in insolvency is disposed of 
as in the other case, involving the same question, between thèse parties. 
It now appears from ail the évidence that the securities in question, 
which Were ordinary notes and mortgages, were taken by the défendant 
Sowles, the insolvent, from among his own papers, and put, with the 
drafts taken from among the bills receivable of the bank of which he was 
cashier, into an envelope, and the package was put into a bundle of sim- 
ilar packages left as spécial deposits with the bank for safe-keeping, with- 
out the knowledge of any of the officers or employés of the bank; and 
the drafts were entered on the bobks of the bank as if paid, which less- 
ened his apparent indebtedness to the bank their amount, $10,000, and 
the item of bonds on the books of the bank was increased the same 
amount. This increase referred, in his mind, to this package containing 
thèse securities, which amounted to about $9 , 800, and the drafts. When 
the receiver took possession of the. bank, he employed a person who had 
been engaged about the bank, and was familiar with its vault and safes 
and assets, to make an inventory of its assets. This package was not so 
situated as to appear to him or the receiver to belong to the bank, and 
he did not include its contents in the inventory. Afterwards they were 
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informed by the insolvent that they were iiitended to belong to the bank, 
and were put into a supplemental inventory. 

If what was done about them in the first place; transferred the prop- 
erty in them to the bank, the orator is entitled to hold them against the 
défendants the assignées; if not, the insolvency, and knowledge of it, of 
the insolvent, became so imminent, and the prooeedings in insolvency 
against him so progressed, before their situation was changed, that the 
assignées are entitled to them. The intention of the insolvent and cash- 
ier to bave them become the property of the bank to pay or socure the 
drafts, wilhout attraeting the attention of the other officers of the bank, 
is fully apparent; the question is whether what was done was sufficient 
to carry ont the intention, and transfer the property in them. He was 
acting alone, and on both sides of the transaction, so that there was no 
one to bind the delivery by acceptance. The drafts were not affected 
by what was done, as valid instruments, but remained in force as before. 
The bank, in effect, parted with nothing for thèse securities by anything 
that would bind it. The other officers or the receiver, when the transac- 
tion was discovpred, could hâve repudiated it, and stood upon the drafts 
as before. Had he used money, and placed it among the current funds 
of the bank, to go along in their volume, the money would seem un- 
questionably to become the money of the bank; but if he put that some- 
wliere else Within his own exclusive knowledge and control, and only in- 
tending that it should become the property of the bank, seemingly, it 
would not. Thèse securities were not indorsed by him, but were merely 
placed among thèse spécial deposits. Neither the bank nor any of its 
officers had any right to overhaul or examine the contents of thèse 
spécial deposits. Poster v. Bcmk, 17 Mass. 479. If this package was the 
insolvent's own, he would hâve the right to examine it as owner, and to 
do whatever, else he pleased with it; and the other officers would bave 
no right to. it to do anything with it at ail. It was apparently his, and 
within his control, and without theirs. It was sitiiated as if it was his 
spécial deposit; and the securities had not gone into the current of the 
bank's assets. He alone could not transfer them from his property to 
the bank's without distinguishing them from his own property as that 
of the bank. 

As the case stands now, upon the facts shown, tuming upon that trans- 
action, had by him alone, at that point of time, it does not appear that 
enough was then done tb carry out his intention to transfer the securities 
to the bank. The entries on the books merely show, in part, his inten- 
tion; they did not affect the custody or control of the securities them- 
selves. This iS a matter of strict right between the assignées, represent- 
ing the interests of one set of creditors, and the receiver, representing 
those of another set; and, as the case is made to appear in the light of 
the new évidence, the right to thèse securities falls on the side of the as- 
signées. Soine of them appear to bave been converted into money, and 
that and the pthers are in this receiver's hands. This money, and the 
securities not converted , must be decreed to the assignées. As the amount 
ot the money does not appear, an account of it must be taken. The 
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question of ternis upon which the case was opened for new évidence was 
left to this hearing. It seems just that the défendants should take no 
costs other than such as may be necessary on the accounting, and that 
the orator's costs to the reOpening of the case should be deducted from 
those, or from the nioney in his hands. 

Let a decree be entered that an account be taken of the money col- 
lected upon thèse securities; and that the amount thereof, when ascer- 
tained, belongs, with the remainder of the securities and the Swanton 
Bank stock and Wright contract before decreed, to the défendants the 
assignées, to be paid and delivered by the orator to them, deducting his 
costs to the reopening of the case, and with necessary costs of tbe account- 
ing to the défendants. 



FisHER V. Cbescent Ins. Co. 
{Oîrcuîl Court, W. D. North CaroUna. November Term, 1887.) 

1. iNStTEANCB— Représentations — Warkantt. 

An express warranty by one insured as to the circumstances of the insured 
property, binds him whether he be mistaken in f act or willf ully misrepresents, 
while représentations not amounting to a warranty will protect iusurers only 
if willfully erroneous, or gtossly négligent, in charaoter.* 

2. Samb— Loss-^Peoof. 

Where a party shows the manner of keeping his account of stock and mak- 
ing his inventories, and he shows the amount of stock as appeared by thèse 
accounts, and testifles that he believCs it to be correct, it is évidence on which 
the jury, if they believe him, may flnd the amount of such stock which bas 
been destroyed by fire. 
8. Samb — Lobs — Notice. 

A stipulation in an Insurance policy to give notice of loss, if any occurred, 
"forthwith^,'' is satisfled by an immédiate notice to a local agent, who trans^ 
fers it in a short time to a gênerai agent. 
4. Samk — Loss — Waiveb of Psoof. . 

Questions as to the sufflciency of proof of loss by flre of insured property, 
were waived by the examination of the premises by the .company's authorized 
agent, whp investigated tbe loss, and refused to pay it. ■ 
6. Samb— Loss— Estimation of. 

Market value, and not local or peculiar value, of property destroyed by flre, 
and which can be procured in the market, must control in estimating the loss. 
6. WlTNBSS — ImPHACHMENI^— ObTAINING QOODS UNDBR JFalsb Prbtenses. 

Proof of a conviction for obtai^ing goods under false prêteuses tends to im- 
peacb the veracity of a witness. 

At Law. Action by plaintiff, W. C. Fisher, on a policy of Insurance. 
H. C. Jones and 0. M. Jordan, for plaintiff. 
BurwèUL & Waïker and F. L Osbome, for défendant. 

DicK, J. , (chargîngjîiry.) The counsel, in their arguments to the court, 
hâve discussed certain questions of law that cannot be properly decided 
and applied in settling the rights of the parties, until the questions of 

»See Insurance Co. v. Fisher, 30 Ped. Rep. 663. 
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fact presented in the issues submitted to you are determined by your 
verdict. The counsel hâve agreed as to the response that you are to 
make to three of the issues, and yOu must décide the other issues in ao- 
cordance with the weight of the évidence. In order that you may hâve 
a more intelligible view of the légal bearing of thèse questions of fact, I 
will state some gênerai principles of law that relate to this controversy. 

When parties deal with each other on equal footing, the law présumes 
that they understand their rights and best interests, and can take care 
of themselves. A vendor may commend his goods in extravagant terms, 
and incur no légal responsibility thereby, if he uses no unfair means of 
concealment and deceit, and the purchaser has an opportunity to exam- 
ine for himself. Where one party possesses superior means of knowl- 
edge, and knows that the other party relies upon him for correct infor- 
mation, his représentations must be correct. Thus the manufacturer has 
a better knowledgeof the articles he manufactures than a purchaser, who 
knows what he wants, but is not familiar with the quality and fitness of 
the article, but relies upon the judgment of the maker. In such case 
the law implies a warranty from the représentations made by the vendor 
as to the quality and fitness of the article for the purposes designed. 

In cases of contracts for insurance the parties are not, in aU respects, 
on equal footing, as the applicant for insurance has a better knowledge 
of the subject-matter of the con tract than the insurer, who mustrely upon 
the statements of the applicant. The highest good faith is therefore re- 
quired of such applicant; and he must make truthful représentations, as 
far as he possesses actual knowledge, or bas convenient means and op- 
portunity of acquiring correct information, and he must conceal nothing 
that is material to the risk or to the liability to be incurred by the in- 
surer. Insurers can secure for themselves fôll protection against untrue 
or erroneous statementâ by requiring from the insured express warranties 
upon ail material matters involved in the transaction. By an express 
warranty the insured stipulâtes for the ahsolute truth of his statements. 
Good faith and honest purpose will not excuse error. The statements 
must be entirely true, or the warranty is not fulfiUed. The law affords 
protection and remedy to insurers only when représentations and con- 
cealments are willfully false, deceitful, fraudulent, or grossly négligent. 
When the applicant makes a statement according to his best knowledge 
and belief, and has availed himself of ail means of information conven- 
iently and reasonably within his power, such statement, although un- 
true or inaccurate, will not avoid the poliey of insurance, if it is fairly 
made, and honestly believed to be true. There must be some élément 
of fraud, willful falsehood, or gross négligence in représentations before 
they wiU vitiate or avoid a poliey of insurance. 

The testimony of the plaintifi" is the principal évidence as to the con- 
dition, quantity, and value of the whisky in the bonded warehouse at 
the time of its destruction by fire. The credibility of this testimony was 
impeached by the cross-examination. The plaintiff, in reply to ques- 
tions, stated that he had been tried and convicted in a state court at 
v.33F.no.8— 35 
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Charlotte UpQti aniùdictinent for obtaining goods" under false pretenses, 
and was sentenced by the court to four years' imprisonment in the pen- 
itentiary at Raleigh; and that such sentence of imprisonment was re- 
mitted upon his œaking satisfaction for the goods Obtained, and paying 
a fine. You hâve the right to consider this matter in passing upon the 
credibility of his testiniony, and also the fect that he has testified in his 
own behaif; but still you may believe him, if, upon considering his con- 
duct on the witness stand under cross-examination, and the reasonahle- 
ness and; probftbility of his testimony , you regard him as worthy of belief. 
The first controverted issue requires you to détermine whether the 
plaintiff made a true représentation as to his last inventory of stock of 
whisky in the bonded warehouse on the eighteenth of November, 1884. 
An inventory is a written list of goods and chattels. It may or may 
not cqntain the estimated value of such property. In the case of execu- 
tors and adœinistrators, the law requires such offioers to make a full, 
true, and accurate description and estimate of ail the personal property 
in possession or in action, iowhich theyare entitled, and for which they 
are responsible in their officiai capacity. It is the mode adopted by the 
law for eharging them on their own oaths with goods and chattels which 
hâve, or withreasonable diligence should bave, corne into their hands 
for the benefit.of the creditors and next of kin of the testator or intestate. 
If they charge th^mselves with goods and crédits at a certain estima,ted 
value, the burden of proof is upon them in showing that such articles 
were not, by prudent managelnent, of the estimated value in producing 
assete. Prudent executors and administrators are, therefore, careful in 
making such. estimâtes of value.; and nnless they are absolutely sure of 
the solvency of crédits, they are retumed as doubtful. In ail kinds of 
business, estimation of value is generally regarded as matter of opinion, 
and not as positive knowledge. Inventories are often made by mer- 
chants for the purpose of ascertainiing the condition of their mercantile 
business, and <5ost priées are generally stated. When an inventory of 
stock has once been carefuUy and accurately taken, and only slight 
changes are subsequently made, which do not materially alter the con- 
dition of the goods, or produce confusion in the arrangement, and such 
changes are noted on the old inventory, the amended inventory may 
well be regarded ais sufficient to afiford correct information to persons in- 
terested as to the amount and estimated value of the stock in store. 
.., Whep Uie plaintiËf, as a distiller, nïanufactured whisky, he was re- 
quired by law to keep the proper books, and make out sworn monthly 
statements in triplicate, showing the amount and condition of the 
whisky produced by him and placed in the bonded warehouse. He has 
testified that such books were kept by him, and such triplicate state- 
ments were r^ukrly made out and forwarded as directed by law; that 
after the suspension of his distillery, in September, 1884, he sent his 
books to the collector of tiiè district residing in a distant town, and that 
he had no means conveniently within his power of ascertaining the 
amount of whisky in the bonded warehouse under the exclusive eus- 
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tody and ëîntrol of the store-'keeper, who was absent in a distant lown, 
except the boûk of the store-keeper, who was required by law to keep in 
such book a detàîled and accurate account of the condition and quantity 
of the whisky in ïhe warehouse; and that he carefuUy examined such 
book, with the aid of the local aigents of the défendant; that the last 
withdrawal of whisky was on the eighteenth of November, and was duly 
noted by the store-keeper with his usual mark for that purpose; and, at 
the time his appilicàtion for Insurance waa signed, he supposed that the 
warehouse book cOntained a correct inventory of the amount of whisky 
in the warehouse} and he acted ùpon such information when he made 
the statements set forth in his application. Gentlemen of the jury, if 
you believe this testimony, you can properly find that the last inventory 
of the whisky was taken on the eighteenth of November, as stated by 
the plaintiflf in his application for Insurance. 

The next issue involves the question of fact whether the plaintiff gave 
proper and sufBcient notice 6f the destruction of the property by fire. 
The object of notice, when required by law or by the terms of a con- 
tract, is to enable a person tolook after his interests, and to secure him- 
self, as far as possible, against injury or loss. The sufficiency of no- 
tice — as to the manner and time of giving the same — is often dépendent 
Upon the circumstances connected with the matter. Where notice is re- 
quired, and it relates to something in the future, or to something that 
may resuit in injury, if not arrested, averted, or avoided by prompt 
action, notice should be précise and definite, and be given as soon as 
possible. Notice of this character may enable the party notified to 
make proper préparation to meet the emergency. If an event has al- 
ready occurred, and the situation cannot be changed, and a short delay 
will produce no material disadvantage, then such notice will be suffi- 
cient as will enable a party to make an easy investigation of the causes 
and attendant circumstances, and thus obtain accurate information as to 
the transaction. As a gênerai rule, notice to an agent who has con- 
ducted or has been active as a party to a transaction, is sufficient con- 
structive notice to his principal in référence to such matter. 

In this case, the évidence, if believed, shows that the plaintifiF, on the 
morning after the destruction of the whisky by fire, gave notice of the 
occurrence to the local agents of the défendant, and they, at his in- 
stance, at once communicated the fact to a gênerai agent of the company 
at Charleston, South Carolina, who, in a short time afterwards, acknowï- 
edged the receipt of such letter, and promised to send an examiner to 
investigate and adjust the matter. The stipulation in the policy required 
the plaintiff to give written notice of his loss, forAwith, to the company. 
This kind of notice is sufficient, when given with due diligence, under 
the circumstances of the case. When there are disputes about the at- 
tendant facts and circumstances, the jury must détermine the matter. 
When there is no controversy about the facts caused by a conflict of tes- 
timony, the court may décide the matter as a question of law. Upon 
this subject I instruct you that the notice was suflBcient, and given in rea- 
sonable time, if you believe the uncontradicted testimony of the plaintiff. 
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On the next issue, involving the truth and aufficiency of the proof of 
loss, the évidence showa that the whisky was destroyed on the night of 
the twenty-fourtii day of December, 1884, and the "proof of loss" was 
not sent to the company until the nineteenth of February, 1885. It is 
insisted that this proof of loss did not conform to the terms mentioned 
in the policy, as it was too long d^ilayed, and was false in its statements 
as to the amount and value of the whisky destroyed. On this subject I 
instruct you not to consider this question, as the proof of loss was unnec- 
essary for the purposes of this action, as it had been waived by the con- 
duct of the investigating agent of the company. He had made a Per- 
sonal examination of the loss on the premises, and had written a letter 
to the plaintiff denying the liability of the company, and making a di- 
rect and positive refusai to pay, and setting forth the grounds and rea- 
sons for such refusai. 

The last issue requires you to ascertain the value of the whisky de- 
stroyed. I instruct you to find from the évidence what was the market 
value at the time of the fire. The plaintiff has stated to you in his tes- 
timony what was the local value to him in his business as a retail dealer 
of whisky, but this must not control your verdict. The parties to the 
policy hâve fixed the method of ascertaining the value by the express 
term, "that the cost value of prpperty destroyed or damaged shall in no 
case exceed what would be the cost tp the assured, at the time of the 
fire, of replacing the same." Whisky is a commodity that has a mar- 
ket value in the wholesale trade, dépendent usually upon the condition 
of supply and demand. From the évidence you must ascertain that 
value at the time of the loss. You must not be governed in your esti- 
mate by the évidence tending to show the high local value of whisky 
caused by the scarcity of corn in 1884 in that section of country. The 
plaintiff resided near a railway, and the markets of the country were 
convenient to him; and he had the opportunity of purchasing at market 
price whisky equal in quality to the article destroyed. When you re- 
turn your verdict the court will be able to apply matters of law that 
arise, and render the proper judgment. 

PEOCEEDINGS AFTEK VERDICT. 

The jury found ail the issues submitted to them on the évidence în 
fevor of the plaintiff, except the ope as to the value of the whisky; and 
they assessed the value at $1.50 per gallon. By the agreement of coun- 
gel the jury found the quantity in the warehouse to be 852 gallons. 
The counsel then moved for judgment in favor of défendant; as, by an 
express provision in the policy., it was avoided, as the quantity and value 
of the whisky were much less than the amount stipulated for in the 
warranty made by the plaintiff in his application for insurance. On 
this question of law the court was of right opinion adverse to the de- 
fendant, and the motion was denied, but the counsel were informed that 
the matter would be again considered on a motion for a new trial. 

The court being of opinion that the market value assessed by the jury 
was greater than was warranted by the évidence, the counsel of the plain- 
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tiff agreed that the value should be reduced to $1.25 per gallon, and 
judgment was entered of record. 

Motion for new trial was entered and continued to the term of this 
court at Charlotte. 



FisHER V. Ceescent Ins. Co. 
(Oiromt Court, W. D. North OaroUna. December Term, 1887.) 

iNStrEAUCE — RbPEESENTATIONS— WARRANTr. 

A covenant in an application for insurance, after stating the circumstances 
and value of the property to be insured, recited "that the foregoing is a just, 
true, and f ail exposition of ail the facts and circumstances in regard to the con- 
dition, situation, and value of the property to be insured, so far as the same are 
known to the applicant; and the same is hereby made a condition of the in- 
surance, and a warranty on the part of the insured. " Seld that, in the absence 
of fraud or gross négligence, the insurance company was not relievëd from 
the contract of insurance by incorrect représentations.* 

On Motion for a New Trial. 

H. C. Jones and C. M. Jordan, for plaîntiff. 

BurwéU & Walker and F. I. Osbome, for défendant. 

DicK, J. In considering this motion for a new trial we are called 
upon to construe the covenant and agreement of the plaintiflf contained 
in the foUowing clause of his application for insurance: 

"And the said applicant hereby covenants and agrées, to and with the said 
Company, that the foregoing is a just, true, and f uU exposition of ail the facts 
and circumstances in regard to the condition, situation, and value of the prop- 
erty to be insured, so far as the same are known to the applicant; and the 
same is hereby maie a condition of the insurance, and a warranty on the part 
of the insured." 

This clause was prepared by the experienced and skillful agents of the 
Company, and was printed in the form of application used in its gênerai 
business; and in construction the words thus carefully and purposely 
employed must be taken most strongly against the party who formed and 
fumished the instrument to the applicant. If this clause was intended 
by the company to be a strict warranty, then the words, "so far as the 
same are known tothe applicant," are unnecessary, and are well calcu- 
lated to mislead inexperienced and confiding applicants, who listen to 
and rely upon the urgent and plausible statements and suggestions of 
eager and expert agents. As both parties to this contract of insurance 
were required by law to act with entire candor, fairness, and honesty, 
we may well présume that they fuUy understood words employed by 
them in their usual and ordinary meaning, and intended to deal in good 
faith with each other, and did not contemplate technical objections and 

'See, also, Wilkins v. Insurance Co., (lowa,) 10 N. W. Rep. 916; Kedman v. Insurance 
Co., (Wis.) 1 N. W. Eep. 393; Insurance Co. v. Fisher, 30 Fed. Rep. 663. 
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niceties not distinctly expressed or necessarilj' hnplied in the terms of 
their contract. It certainly could not hâve beén the purpose of the Com- 
pany to impose upon the plaintiff the; strict obligations of warranty when 
he was only required to make "a just, true, and full exposition of ail the 
facts and circumstances in regard to the condition, situation, and value 
of the property to be insured, sojar as the sœme are known to the applkant." 
Such words are inconsistent with an honest intention of requiring a strict 
Vf ari&nty asniring fidl knowMge cmd ahsolute tndh; fiiid a forced construc- 
tion, holding them to constitute such an engagement, would tend to im- 
pute to the conjpany a skillful and technical artifice deviaed for the pur- 
pose of déception and fraud. 

The défendant, in its answer in this case, made no direct charge of 
fraud agaihst the plaintiff, and there was no évidence of any fraudulent 
purpose, and we haye no right toinfer bad faith. , He testified that he 
acted in good faith, and with an honest purpose, and availed himself of 
what he jegarded as reliabie sources of correct information, before he 
made his représentations as to the quantity and value of the whisky 
which he desired to inaure. The opérations of his distillery were sus- 
pended in September; his books had been sent to the coUector of the dis- 
trict; his whisky was in a bond.ed warehouse of the goverhment, under 
the custody and exclusive control of a store-keeper, in a distant town; 
and he had no right to require the présence of the store-keeper to gain 
access to the warehouse, unless he was ready and willing to pay taxes, 
and remove packages. He wished to insure the whisky because he was 
not prepared to pay the taxes, and remove packages, and, in the mean 
time, he wished to guard against damage and loss that might happen by 
fire. He examined the warehouse book in which the law required the 
store-keeper to keep an accurate list of the packages and number of 
gallons in the warehouse, and also the amount at any time withdrawn. 
He showed this book to the local agents of the company, who assisted 
him in making a computation of the quantity of whisky in store. His 
estimation of the value of the whisky was a inatter of opinion, founded 
upon the fact that he had made ready sale by retail of the same qual- 
ity of whisky at the estimated value, and it was worth that price 
to him at his usual place of business. What he had made and expected 
to make by the sale of the whisky, in his ordinary business, might rea- 
sonably hâve been considered by him as a true value at the time he made 
his application for insurance. Insurance Co. v. Vaughan, 92 U. S. 616. 
For the purpose of showing that the company did not intend that the esti- 
mated value of the whisky should be a fixed value, and amount to a 
warranty, or be regarded in their liability for any loss that might happen, 
we refer to the followihg clause in the policy: 

"The cash value of property destroyed or damaged by fire shall in no case 
éxceed what would be the cost to the assured, at the time o£ the flre, of re- 
placlng the same. " 

The company séèms to hâve contemplated and provided for a fluctua- 
tion in value dépendent upon the supply and demand in the markets of 
the country. In this respect the policy was an open one, aa the cash 
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value of the whisky was required to be ascertained and detennined at 
the time of any adjustment of loss. We may well présume from the 
terms of the policy that the company well knew that such kind of prop- 
erty couldnot be accurately valued, — that the estimation of value made • 
by the applicant was mère matter of opinion, — and that the only true 
test of the cash value of whisky in packages was the priée at which sim- 
ilar whisky could be purchased in the markets of the country. 

The plaintîfi" probably desired and expected to obtain & valued policy 
when he made application and paid the premium on his estimate of 
value; but the company was not willing to exécute and issue such a pol- 
icy, although it received, without objection, the fuU considération of 
such a contract. The policy before us bas not the essential éléments of a 
valued, policy. In a valued policy, the agreement of the parties fixes the 
value of the subject insured. It not only détermines the value of the 
property, but also the extent of the loss that may occur, and is the set- 
tled basis of adjustment between the parties, unless the valuation can be 
shown to be fraudulent or erroneously excessive. If the extent of lia- 
bility in case of loss is left undetermined in the policy, and is to be ascer- 
tained at the time of adjustment of loss, by some method of valuation 
dépendent upon évidence aKwnde, then the policy is an opm one. Bon- 
tdfe V. Insurance Co., 31 Amer. Rep. 666. In this policy the company 
made provision for determining the value of the property, and the ex- 
tent of its liabihty in case of loss, by âxing, as a standard of value, the 
cash price of similar whisky in the markets of the trade. This stipula- 
tion made this policy an open one; and an overvaluation by the assured in 
his application was not material to the risk, and did not avoid the pol- 
icy, as no fraud was alleged or proved. The weight of the testimony 
showed that the local retail value of the whisky to the assured was as 
stated by him in bis application; and the jury would probably bave 
found that issue in his favor, but for the positive instructions of the court 
that they muât be controlled by the testimony as to the market value, 
as that was the value stipulated for in the policy by the parties. The 
jury asssessed the value at a higher rate than appears in the record, but, 
the court being of opinion that the value assessed was greater than was 
warranted by the weight of the testimony as to the market value, the 
counsel of the plaintifF consented that the verdict might be lessened to 
the amount for which judgment was rendered. 

Under such circumstances it seems illiberal on the part of the com- 
pany to insist that the finding of the jury as to value should avoid the 
policy. The plaintiff only engaged, in his application, to give the com- 
pany the benefit of his best information and opinion as to the value of 
the whisky; aud he would bave been able to show the correctness of his 
opinion as to the local value to him in his retail business, but for a 
clause in the policy, executed by the company after his application was 
presented, which prevented the évidence on this question from being con- 
sidered by the jury-, Upon this phase of the case I will not indulge in 
further comment, but proceed to construe the force and effect of the 
words of warranty, so urgently and ably insisted upon by the défend- 
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ant's counsel. This policy must be construed, like ail other con tracts, 
by the well-settled rules of interprétation that are applied to written in- 
struments. In looking at the words of the policy, aûd cousidering ail 
the parts together in the light of attendatit facts and circumstances, well 
known to the local agents of the company, we are of opinion that we may 
fairl}' infer that the intention of the parties, when they used the express 
terms restricting the statement of the applicant as to the quantity and 
value of the whisky in the warehouse, to his personal knowledge, was to 
qualify the words of warranty, so that they should not extend further 
than a warranty of the honfest belief of the applicant in the truth of his 
statements. Such statements were clearly in the nature of representar 
tions — the mère expression of an opinion founded upon knowledge — 
derived from what the pssured might honestly and reasonably hâve re- 
garded as reliable sources of information; and as there was no évidence 
of fraud, gross négligence, or want of good faith on the part of the plain- 
tifF, their incorrectness did not vitiate and avoid the policy on which 
this action was brought. 

We think that ûur opinion is founded in reason and justice, and is 
fuUy sustained by adjudged cases. Bank v. Insurance Go., 95 U. S. 673; 
Movlor v. Insurance Co., 111 U. S. 335, 4 Sup. Ct. Rep. 466; Miller v. 
Insurance Co., 7 Fed. Rep. 649; Lucev. Insurance Co., 19 Myers, Fed. 
Dec. § 1484. 

Motion for new trial denied. 



HaYS *. PiTTSBUEGH, G. &. B. PaCKET Co. 

{.Bktrict Cowt, W. D, Pennsylvania. January XZ, 1888.) 

1. ADMniALTT— Pleading — Peoop. 

While technical rules of common-law pleading do not prevail in admiralty, 
still, to entitle the libelant to a decree, there must be a substantial agreement 
between the allégations of the libel and the proofs; hence, a libel which sets 
up an express contract as the cause of suit is not sustained by proof of a 
naked tort. 

2. Salb— Whek Title Passes— Loadinq Goods. 

Under a contract for the sale of a full boat-load of coal-slack, the slacfc to 
be loaded by the vendor into the flat-boat of the rendee, the title to the slack 
does not pass to the purchaser as fast as it is put into the boat in the course of 
fllling it. 

In Admiralty. 

Libel brought by W. S. B. Hays against the Pittsburgh, Geneva & 
Brownsville Packet Company. 
Kiv)x & Reed, for libelant. 
Geo. .W. Acklin, for respondent. 

AcHESON, J. While technical rules of common-law pleading do not 
prevail in admiralty, still, to entitle a libelant to a decree, there must be 
a substantial agreement between the allégations of the libel and the proofs. 
McKinlay V. Morrish, 21 How. 343. But hère there is an entire lack of 
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such correspondence. The libel is expressly framed as "in a cause of con- 
tract," and sets Up an actual sale and delivery by the libelant to the re- 
spondent of certain coal-slack at an agreed price. But the proofs show 
nothing of the kind. Indeed, there is no élément of contract in the whole 
transaction. If the libelant has any cause of action against the respond- 
ent, it is for the tortious acts of the agents of the latter in taking and 
using his property . Under the libelant's proofs it is very doubtful whether 
the case is one in which there might be a waiver of the tort, and a re- 
covery had as upon an implied promise to pay. But the libel présents 
no case of that character. Besides, the second paragraph of the libel, 
under which the claim for demurrage is made, is framed upon an entire 
misconception of the true facts. 

But, considered on its merits, the libelant's case fails. It is clear that 
the title to the slack in question had not passed to the libelant, but that 
it remained the property of the Climax Coal Company when taken by 
the respondent's agents. The Climax Coal Company had undertaken to 
fin the flat-boat with coal-slack. The sale was of a full load of slack; 
but the bpat was only partially fiUed when the slack was taken there- 
from. The contract was still executory, The libelant was not bound 
to accept the flat-boat only a third or one-half full. If the boat had 
then been swèpt away by a flood the loss of the slack would hâve fallen 
on the coal company. True, the flat-boat belonged to the libelant, bat 
the title to the slack did not pass to him as fast as it was loaded into the 
boat. Nesbit v. Berry, 25 Pa. St. 208; OU Go. v. Hughey, 56 Pa. St. 322; 
Sneatken v. Qi'ubbs, 88 Pa. St. 147. There is no évidence or circum- 
stance indicating that it was the understanding or intention of the par- 
ties that, during the progress of the fiUing of the flat-boat, the title to 
each bushel of slack as it was loaded should pass to the purchaser. 
Now, it appears that an arrangement had been entered into between 
Capt. Cock, of the respondent's steam-boat Germania, and John E. Léon- 
ard, one of the partners of the Climax Coal Company, that the steam- 
boat, when in need of fuel, might at any tirae take slack out of any^flat- 
boats in progress of being âlled at the tipple of the company's works. ' 
This was a continuing contract. True, Léonard, it seems, had gone out 
of the firm shortly before this particular occurrence; but that fact was 
not known to Capt. Cock, and under his arrangement he was justified in 
taking the slack in question. The only wrongful act done was the tak- 
ing of the flat-boat away from the tipple and not returning it for two pr 
three days, but that small trespass is not the real subject-matter of this 
suit. Upon the whole, I am of the opinion that the libelant is not entitled 
to the relief hère sought. If he has sufFered the damages alleged he 
must look for redress to the Climax Coal Company. 

The libel must be dismissed, and the libelant adjudged to pay the costs 
to the extent of the entire fées of the marshal, clerk, and commissioner; 
but, as the Germania was in fault in removing the libelant's flat-boat, 
and there seemed to be some good ground for this suit, I think it would 
he right to deny costs to the respondent, and ail costs Save the fées above 
specified. Let a decree be drawn in accordance with this opinion. 
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The Excelsior.* 

Beyant V, The Exoemiob. 

{District Gourt, E. D. Nm York. Deoember 81, 1887.) 

1. Collision Bbtwben Stbam and Sail— Failtihe to Keep Couksb— Lights. 
On a dear night a schooner, on a course of N. by B., bound into the port of 
New Tort, was run into by a steamer bound to sea. .. On suit brought against 
the steamer for the damage, the évidence showed thàt' the schooner had not 
held hèr course; that there '(ras no green light On^eï as she approached 
the steamer, and that the ma(;e4f the schooner, who yyas on deck, had with 
him a white light, which was seen on the steamer, and gave rise to the belief 
thatthe schooner was going in the same direction as thé steamer. Held, that 
the steamer was without f aulti' ànd that the libel should be dismissed. 

8. Samb — RuLBS OF Naviqattont-Nbw York— Bblow thb Nakbows. 

Yessels n^rigating the watèrs below the New York .Narrows are goremed 
by the International rules of 1885. 

In Admîralty. Libel for damages by collision. 

Libel by IVanhoe C. Bryànt against the Excelsior; to recover damages 
sustained' by reason of a collision! of libelant's schooner with the steam- 
ship Excelsior, alleged to ha\rë been occasioned by the négligent naviga- 
tion of the latter. 

Qoodrick, Deady &Qoodrich,'îotVA)ûaxA. 

Charles H. Tubeed and R. D. Bejiedkt, for clainiant. 

Benedict, J. After a câreful examination of the téstîmony in thîs 
case I aitt' unablp to sèé how tha jibelaht can recover. The points in con- 
troversy are: (1) Whether the schooner, coming up the bay of New 
York, oh a course north by east, held her coursé when approaching the 
steamer, as thé libelant contends, or whether she changea her coufsé to 
wèstward, as the claimant contëhds; (2) whether the schooner's side- 
light was burfling as she approached the steamer;, (3) whether the steamer 
was in fault for not seeing the schooner soonerthàn' she did; (4) whether 
the schooner displayed a whité light to the steamer as she approached; 
(5) whethei' the steamer stoppôd her speed as soon as she should hâve 
doné. ; ■';-'^ ' , , ' '' ' . 

Upoh the question first stated; respecting a change of course on the 
part of the schooner, it seems to be proven by the lookout, as well as by 
the maté, ai the schooner; fpr both of thèse witnesses say that as they 
àpprdachéd the steamer^ she wàsf displayihg her red light, until thé ves- 
'sels Weré cloke together, ahd thàt the greeh light was only seen when the 
bow of the schooner passed thé bow of the steamer, then aboût to strike 
on the schooney's starboard sidé. This testimony frpm the schooner is 
îh harmohy With the testimohy from the steamer, ahd shows thàt, at the 
time of thé collision, the schooner was on a course from east to west 
across the sîteamer's course. "If this be so, there must hâve been a change 
of course on the part of ^he schooner. 

iReportèd by BaWard G. Bénedioti Esq., of the New York bar. 
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As to the second of the questions above stated, viz., whethér the 
schooner's green light was burning as she approached the steamer, it is 
to be noticed that, inasmueh as the witnesses from the schooner agrée in 
saying that immediately after the collision the green light wasnot burn- 
ing, the question presented by the libelant is, when did the light go out? 
There are, in the testimony, some curions facts about the schooner's lan- 
tems, that in the minds of some would raise the question whether the 
lantem was in the starboard light-box at the time of the collision. The 
doubt on this point is, to some extent, confirmed by the fact that at 
least one witness from the steamer says that before the vessels separated 
he saw the starboard light-box to be without a lantem; and the further 
fact, of more significance, that one of the schooner's crew, weU situated 
to know the fact, is unwilling to say that there was a green light — dif- 
fering in this respect from others who say they saw the green light burn- 
ing just before the collision. But considering the issue to be that pre- 
sented by the libelant, viz., when the green light went out, the weight 
of the testimony goes to show that there was no green light burning on 
the schooner as she approached the steamer. 

As to the third question above stated, viz., whether the steamship 
saw the schooner as soon as was possible, — although the testimony of the 
witness Long has not passed unnoticed, — it seems that little need be said, 
inasmuch as want of lookout is nbt charged in the libel, and the libelant 
concèdes in terms that "it is apparent that the steamer was warned of 
the proximity of the schooner, and kaew of her présence when she was 
a mile away." Such being the fact, the collision cannot be attributed to 
want of lookout on the part of the steamer. 

As to the fourth question stated, viz., whether the schooner as she ap- 
proached the steamer displayed a white light, it is conceded that the 
mate of the schooner, who was at the top-gallant forecastle, overhauling 
the anchor and chains, hàd with him a lighted lantem. It is, at the 
same time, denied that this lantem was so placed as to be visible to the 
steamer. But numerous witnesses from the steamer say they saw the 
light, and the light was a matter of discussion on the steamer before this 
collision. In the face of the weight of testimony produced from the 
steamer, in regard to a white light seen on the schooner as she ap- 
proached, I see no way to décide that such a light was not exhibited by 
the schooner. The mate of the schooner, who was recalled to withdraw 
his previous statement that, previous to the collision, he had a light at 
the forecastle, is contradicted by the pilot of the schooner, who agrées 
with the first statement of the mate that it was before the collision that 
the light was used forward. The exhibition of such a light on board 
the schooner would naturally mislead the steamer, and give rise to the 
belief that the vessel exhibiting it was going the same way as the stejmier. 
Such was the belief of the inaster of the .steamer, as he testified, and the 
existence of good ground for such a belief absolves him from blâme for 
not sooner stopping his vessel. 

In regard to the argument presented in the supplemental brief for the 
libelant, that the schooner, in exhibiting a white light, was complying 
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with the rule prescrîbed in section 4234 of the Revised Statutes, — an ar- 
gument which abandons the contention that the mate's lantem was not 
visible, — I remark that, in my opinion, the waters below the New York 
Narrows are not to be deemed harbor waters, and so excepted from the 
effect of the international rules of 1885, by the second section of that act. 
As I construe the rules of 1885, vessels navigating those waters are gov- 
erned by those rules. The remarks of Judge Beown in the case of The 
Aurania, 29 Fed, Rep. 102, respecting the effect of the act of 1885, in 
the lower bay, are hère in point. 

Moreover, in this instance, it is plain that the mate's lantern was not 
exhibited by him with a view of complying with the old rules, nor was 
it taken by the master of the steamer to be a light exhibited in compli- 
ance with those rules. It was exhibited by the mate through careless- 
ness. That carelesshess misled the steamer, and induced her to keep up 
her speed, which otherwise might hâve been slackened sooner than it 
was. 

The libel must be dismissed, and with costa. 



The Rocky City.' 

The Rocky City v. Thbbe Hundbed and Fipty Tons of Ibon. 

{District Court, E. D. PennayUania. December 23, 1887.) 

DKMUERAGE— DUTT OF COKSIGNEB TO PrOVIDB WhABF— NOTICB. 

When the duty of providing a wharf, at which to unload, is upon the con- 
signée, he is entitled to reasonable notice of the time when the vessel will be 
ready to unload, and, in the absence of such notice, démarrage will be al- 
lowed only after the lapse of a reasonable time afternotice was actually glren. 

In Admiralty. 

John B. Lane, for libelant. 

Charles Gibbons, Jr. , for respondenta. 

Butler, J. An exception filed to the libel raised the question of re- 
spondents' obligation to provide a wharf. This question was decided 
adversely to the respondents. Il need not be further cohsidered. 

On the eleventh of May, the respondents, being informed of the libel- 
ant's arrivai, notified the libelant that he might discharge at any wharf 
he could obtain. He sought, unsuccessfully, for a wharf, and, on the 
fourteenth of May, notified respondents of the fact that he was then 
ready tb unload cargo, and demanded a wharf at which to do it. Im- 
mediately the respondents replied that they had information a wharf 
might be had at EUicott's. The libelant testifies that he went to Elli- 
cott's, and was told by the individual in charge that he could not bave 

•Reported by G. Berkeley Taylor, Ésçt., of the Philadelphia bar. 
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a bertii there. From day to day he complained of the failure to pro- 
vide a berth, and presented bills for demurrage. On the twentieth of 
May, the respondents informed him that he could go to pier 35. On in- 
quiring there, the next day, he learned that the covering of that pier 
had fallen, and was offered 34 instead. This was Saturday. On the 
following Tuesday, the 24 th, he took the vessel into 34. A few hours 
later, she was removed to 39, and unloaded without further delay. 
Nine days' demurrage ia claimed. In any proper view of the case, the 
claim is too high. It does not appear that the respondents were in- 
formed of the particular time when libelant would probably be ready to 
unload, previously to the 15th, nor that he had been unable to find a 
wharf. The hbelant could hâve known, 48 hours in advance, when he 
would needthe wharf, or could hâve approximated the time veryclosely. 
He should not, therefore, ha,ve waited until the wharf was immediately 
needed. He knew that, in the crowded condition of the port at the 
time, such accopimodations coùld not instantly be obtained. It was 
therefore unreasonable to delay giving the notice and aeek to hold 
the respondents liable to demurrage from that date. Purthermore, it 
does not appear that respondents were informed of libelant's failure to 
find a berth, as requested, until the 14th. Whileit was true he was not 
required to find a berth, y et he sought for one at respondents' request, 
and, it may be presumied, they knew this, and expected him to suc- 
ceed. The demurrage should not, therefore, commence before Monday, 
the 16th. Again, I do not see any justification for delaying to move 
until the twenty-fourth of May, in pursuance of the notice dated four 
days earlier. The delay to move on the 20th was excusable; but late on 
that day he was informed that he might go into another berth, adjoihing 
No. 35. While it was then too late to move, and he could not be ex- 
pected to do 80 on the following day, which was Sunday, he could hâve 
moved on the next, the 23d. The circumstance that he was finally re- 
quired to take 39 is immaterial. Had he gone on Monday, he would 
hâve obtained this berth, as he did the next day, if the one promised 
was unavailable. For the failure to move on Monday, another day 
should be deducted. Thus, it is seen that the actual delay, resulting 
from respondents' failure of duty, covered but six days. 

The respondents contend that even this time was lost through libel- 
ant's fault; that they procured a wharf at Ellicott's on the 14th, at 
which he should hâve unloaded. The latter allégation is denied; and 
the burden of proof respecting it is on the respondents. It is not nec- 
essary to décide whether the end of berth 60 was a fit place for the ves- 
sel. It is certain that she would hâve been subject to interruption 
there, as Mr. Gillingham (secretary of the board of wardens) says; and 
would also hâve been subject to some risk of injury . That other vegsels 
as large or larger may hâve chosen to suffer the disadvantage, and in- 
cur the risk of this berth, is immaterial. I do not, however, propose 
to décide the question. The only évidence that the berth was procured 
is found in the testimony of Mr. Ellicott's clerk, who says the libelant 
called, and was informed by Mr. EUicott that he could hâve it, — the end 
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of 60, or the pne along-side. . On the other hand, the libelant, Mr. 
Stangebye, testifïeg that he went to the wharf on receiving respondents' 
notiee, an^ wastoH by the indiyidual in charge that he, could not hâve 
a berth there., Mr. Ellicott was not called to sustain his clerk, pre- 
sumably becauso he could not do it. No motive is apparent for the libel- 
ant's refusai of a proper wharf there, if he could ha,ve obtained it. He 
appeared anxious to unload, and get away . Under the çircumstances, we 
cannot crédit the clerk's testimony against libelant's ; and the burden of 
proofbeing on the respondents, this disposes of the question. I hâve 
not overlooked the fact of libelant's interest, and the apparent disinterest- 
edness of the clerk. The latter, however, may hâve beard inaccurately, 
or his mempry be at fault. If Mr. Ellicott gave permission to enter, he 
doubtless knows it, and his testimony would bave removed ail doubt. 

I will, therefore, allows six days' demurrage, according to the terms 
of the charter, and for the freight. The question whether demand was 
made for the latter before suit is not important. It related to costs 
only. The disposition made of the claim for demurrage settles this. 



The Harby Bcsohman.' 
TpB Rbehoibt V. The Habçy Buschman. 

(Difiriei Court, 8. B. \NetB York. January 16, 1888.) 

1. Negmobncb— Sbamen— Injtjbt Whilk on Dutt— Heavt 8ea. 

Libelant, while at the wheel of thé bark B. , as the vessel was runnîng before 
a gale of wind, was thrown over the wheel through the elïect of a heavy sea 
striking the ru.dder; and, his wxiat being thereby broken, he brought suit for 
the injury. No faolty construction of the wheel being proved, or négligence 
on the part of the ship established; held, that the Tessel was not liable. 

S: Sbamén— Injuries to— Right to Hospital Treatment— Dutt to Put on 
Shorb. 

Libelapt was in^ured while on a voyage from New York to Spain. He tes- 
tifled that, on arrivai ih a port of 'Spàin. he insisted upon hospital treatment 
theré, which the master refùséd.' The master testified that libelant had pre- 
f erred to return with the vessel to New York. His injury was a pecuUar one ; 
theresult of the skillful treatment be received at the Long îsland hospital 
was 80 excellent as to render it doubtful whether It would bave been better 
for bim td bave been left in a Spaniâh hospital. Hild, ou the évidence, that 

, libelant could not recover. 

In Admitalty. Libel by Charles t*eter ter Reehorst to recover dam- 
ages for Personal injuries reCeived as a seaman on board the Harry 
Buschmaii. 

Shepard <fc Osbome, for libelant. 

Wing, Shqvdy & Putmm, for claîmants. 

Brown, J. The libelant sbippéd JftSan ableseamati on the bark Harry 
Buschman for a voyage from New York to Spain. The ship sailed from 

iReported byiSdward &• 3eiieâict, Esg., Of the New York bar. 
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New York on Ihe eigliteenth of January, 1887. On the foUrtli day out, 
at abolit 8 o'clock in the moming, while the libelant was at the wheel, 
the ship runiiing before the wind in a gale^ a heavy overtaking sea 
struck thelrudder and caused the libelant to be thrown over the wheel, 
whereby the radius of his fore-arm was broken about an inch from the 
the wrist joint. The fracture was what is known in surgery as the "Col- 
lis Fracture," — a difficult one to treat, and until comparatively récent 
times often confouhded with dislocation of the wrist. The master did 
not think the wrist was broken; it was bandaged and treated by him as 
well as he knew how. The radius was, however, completely broken, 
and the main portion overlapped the other part at the wrist, turning the 
hand somewhat forward and outward, so as tolessen by one-half, or more, 
the power to rotate the arm, or to close the hand; thus resulting in a per- 
manent partial disability. The vessel arrived at Pasages, Spain, about 
40 days afterthe accident, and at Biiboa in about 65 days. Thé master 
testifies that at both places hemadeseveral inquires in regard to hospital 
accommodations; the resuit of which was that there was none at which 
it was désirable that the libelant should go for treatment of such a frac- 
ture, and after such a length of time. A Spanish surgeon was procured 
at Pasages, who visited the libelant twice on board the ship, and pre- 
scribed for him. The libelant testifies that he insisted upon being left 
at sorae hospital at or near Pasages, or at Biiboa, or that he be sent by 
steamer to London for treatment, and that the Spanish surgeon advised 
that he should go at once to thé hospital. The master, on the contràry, 
dénies any suoh recommendation of the surgeon, or that the libelant in- 
sisted upon going to the hospital. He testifies that he told the libelant 
of his varions inquiries, and of theresults; that he wonld leave him, if he 
insisted on it; but recommended his remaining on board the ship; and 
the libelant finally acquiesced in that, as the best thing he could do. 
On arrivai at New York, about 100 days after the accident, the libelant 
was paid his wages in full, and was sent to the Long Island hospitial, 
where he remained about three months at the ship's expense. By skill- 
fui treatment the malattachmentsduring this longintervalwereruptured, 
and the radius brought back nearly into place, with a resulting siiccess 
vety rare in such cases; but the rotation of the arm and the préhensile 
power of the hand are stiil such as to disable the libelant permanently 
for the duties of an able seaman. The libelant claims damages-^J^rst, 
because the accident itself, as he allèges, was causée! by the siàckness of 
the ropesat thewhèel; and, second, for not giving him hospital treatment 
earlier, and in the mean time requiring of him Work for Which hè was un- 
fit. 

As respects the cause of the accident, I cannot find from the testiraony 
that the libelant establishes négligence in the ship. The évidence shows 
that the wheel-ropes ought not to be kept perfectly tight, and that the 
slackness is constantly varying from diffèrent causes. The mate testifies 
that the ropes were in a proper condition; and that even if they were 
more slack than usual that circumstance instead of increasing the danger 
to the wheelsman, through seas striking the rudder, would diminish the 
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danger; and that not five minutes before the accident he had given spé- 
cial cautions to the libelant; and that the ropes were not tightened, as the 
libelant allèges, until several days aflerwards. The master testifies that 
he was carrying ail the sail that was prudent; and it is not admissible to 
substitute the libelant's judgment, unsupported by other testimony, that 
more sail might hâve been carried, so as to lessen materiaUy the efFects 
of overtaking seas. Such séas are always attended with some danger to 
the helmsman, unless constant attention and caution are used. The 
mate's caution to the libelant had évident référence to the known neces- 
sity of careful attention. There is no such prépondérance of proof as to 
satisfy me that the slackness of the ropes was the proximate cause of thè 
accident. 

As respects treatment, had the libelant insisted upon being sent toa 
hospital in Spain, the master was doubtless legally bound to give him 
the beneflt of immédiate hospital treatment, or take upon himself the 
burden of proving the unfitness of the hospital, or that the libelant bas 
sustained no additional damage from the want of it. The libelant testi- 
fies that he insisted repeatedly, and very earnestly, on being sent to the 
hospital ; and only returned with the ship because the master would not 
permit him to go ashore. , The master's testimony is quite as explicit to 
the contrary, and it is, tosome extent, sustained by the mate. It isun- 
fortunate that the libelant bas no one to corrobora te any part of his tes- 
timony. There can be no doubt that there was considérable discussion 
as to whatwaa best to be done. And it seems improbable that, if he 
were as explicit as he now affirms, none of his shipmates should hâve 
been either aware of it, or called to support him. And even now, con- 
sidering the length of time that had then elapsed since the accident, the 
spécial skill necessary in the treatment of such a case, and the fact mor© 
than half the cases of "Collis fractures," when treated at once, ihstead 
of after a lapse of 40 days, do not resuit in perfect cures, it is doubtful 
whether the final resuit would bave been better had he beén left at one 
of the Spanish hospitals. The médical experts say that even had the 
wrist been treated in the best manner at once on arrivai at Pasages, that 
is, 40 daj'^s after the fracture, it'is not probable that it would bave been 
si;iflBcientJy restored for thé libelant to continue an able seaman. The 
aileg?i.tion of improper work iniposed on the libelant I do not think sus- 
tained. in every aspect of the oase, there remains too much of doubt, 
and a failure of the necessary preponderating proof on the libelant's part 
to authorize me to charge the ship with fault. I aba therefore obliged 
tp dismiss the libel, but it muât be without costs. 



NATIONAL BANK OF EUTLAND V. HANKINSON. 561 

National Bank op Rutland r. Hankinson. 

(Circuit Court, 8. B. Nm York. January 26, 1888.) 

CotTBTs — Dbpositaribs— Rate op Interest. 

A Btate depositary for court moneys, whose charter provides for a payment 
by it of net less than 3 per cent, per annum upon court tnoney held in Its trust 
capacity, bas no power to make an agreement witb parties to a suit for tbe 
payment of a diflferent rate of interest. Sucb power to vary tbe rate is vested 
in tbe court, and wben tbe order directing tbe deposit is silent as to tbe rate 
if interest, tbe cbarter rate will apply. 

Alfred R. Page, for plaintifif. 

Miller, Peckham & Dimn, for Union Trust Co. 

Lacombe, J. This action was originally begun in the suprême court 
of thestate of New York by one Newton Kellogg, for whom the National 
Bank of Rutland bas since been substituted as plaintiif. The original 
défendant was tbe Mutual Life Insurance Company. A motion was 
made by said company to interplead John H. Hankinson, an attaching 
creditor, which motion was granted, and on July 6, 1886, an order wàs 
entered substituting said Hankinson and the publie administrator as de- 
fendants, and providing that upon the insuratice company depositing the 
amount of the debt, less $10 costs, viz., $15,521, in the Union Trust 
Company, it be discharged from ail liability to either the plaintiff or the 
parties so substituted as défendants. 

By the seventieth rule of the state court the Union Trust Company is 
named as one of seven trust companies in which court moneys may be 
deposited. In compliance with the terms of the order of interpleader 
the Mutual Life Insurance Company sent, by one of its employés, a copy 
of the order and a check for $15^521 to the Union Trust Company. The 
order and check were received by the company, and duplicate receipts 
given therefor as folio ws: 

"[Caption and Tltle.] This is to certify that the Union Trust Company 
has this day received from the Mutual Life Insurance Company the sum of 
$15,521, to be held subject to the further order of the court in the above-en- 
titled action. Interest to be allowed at the rate of one per cent, per annum. 
[Signatures.]" 

It is stated in plaintiffs affidavits that the officers of the Insurance 
company didnot become aware of the terms of the receipts or certifi- 
cates of deposit until recently, but that circumstance is immaterial. 
Neither they nor their company had any interest in the fund, nor con- 
cern in its ultimate disposition. 

The action was subsequently removed into this court. The plaintiff 
has prevailed, and an order has been entered (December 12, 1887) di- 
recting the Union Trust Company to pay over to plaintiffs attorneys 
"any and all^ums of money deposited with the Union Trust Company 
to the crédit of this action, pursuant to order of the suprême court, 
dated July 6, 1886, entitled ^Newton Kellogg v. The Mutual lÂfe Tnsur- 
T,nce Gcnnpany,' iogethet -with interest thereon from the date of deposit to 
v.33F.ho.9— 36 
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date of payment." Upon présentation of this order, and demand of 
payment, the trust conapany déclines to pay interest at aûy greater rate 
than 1 per cent', per annum, daiming that such rate waa agreed up^n, 
and that its charter does not require it to pay interest at a rate of net 
less than 3 per cent, per annum, where a différent rate has been agreed 
upon, nor to accept any deposit, or on any terms, against its will. 

By the charter of the Union: Trust Company (Laws 1864, c. 316) it is 
given power "to receive moneys in trust and to accumulate the same at 
such rate of interest as may be agreed on, or to allow such interest as may 
be agreed, not exceeding in either case the légal rate." (Section 1.) The 
act also provides (section 3) that "every court iiito which moneys may 
be paid by parties, or be brought by order or judgment, may, by order, 
direct the same to be deposited with the said company." And it is 
further expressly provided (section 4) that "on any sum.of money, not 
less than $100, which shall be poJllected or received by the said company 
in its capftcity of guardiau, receiver, or depositary of mpneys in court, 
fin interest shall be allowed by the said company ofQot less than 3 per 
cent, annually," etc. Manifestly, in the absence of any agreement to 
the contrary, the company, if it takes court moneys, must pay thereon 
3 per cent.: interest. Whether it can refuse to take such moneys, or may 
take themat an agreed rate lower than 3 per cent., neednot be now de- 
cided. No agreement for a less rate is shown hère. The order was no- 
tice to the company thatthe $15,921 was "moneys in court." Nonebut 
the court, which held thèse moneys in trust for owners not then ascer- 
tained, and which under therule had the choice of seven enumerated 
depositories, qould make such an agreement with thecompany. If the 
company does not care to take a dep;osit . of court nioneys , at the statute 
rate, it shoùld décline to receive them unless the order or decree, :wbich 
alone évidences the court's action or assent, expressly pro vides for a, spé- 
cial rate. Upon the argument atfcQptioh was called tothe circumstanœ 
that the order directing the deposit is silent as to rate of interest. That 
fact willnpt avail theçompanj'jhowever, because, in the absence of ex- 
press provision, the statute rate will apply. i ; 



HaMUTON V. SOUTSERN NbV. GoLD & BiLVBR MlW. Oo. 

iCflreuit Court, D, Ifevada, DecemboT 3S, 1^4) 

Mines A^ Mimya— -Location oiv-Kichts Undkb. 

The locator pr mining ground under U. S. Rev. St., prîor to the actual pay- 
ment oi'mé puriohasè money; and the réception byhim of thé receipl therè- 
for, iflsilèd by 'the register and receiver of the prope* land-offlce,' possesses a 
mère privilège to purchase;the,proçerty, and a constable's sale of the ifiine 
before payiÀeut, Only passée that privilège. If thé èale is yalid, the purchaser 
can only {ftëp into the shoes of the exécution debtor, ànd thereby obtain a 
rigbt to go^ on, perform the necessary acts, pay the purchase money, contest 
the rights of otber adverse ciaimants, and make the entry and receive the cer- 
tificate 61 '^ùichaëe hlmself. If the judgment debtor subàequently performs 
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thçse acts himself, and receiyes the title from the government, a new and fur- 
ther title bëcomes vested ia the judgment debtor, which does not pass by 
virtue bf the offlcer'B deed. 
8. Public LanDs— Titlb to— Patmbnt— Recbipt. 

A party havii}g paid the purchase money, and received the certiflcate o£ 
purchase, is the owner of the land. The United States has ceased to bave any 
pecuniary interest in it It holds the naked, dry, légal title for the holder of 
the Certiflcate; 

3. Same. 

Such a certiflcate of purchase cannot be collaterally assailed. 

4. Limitation of Aotioits— Mining Claim— Adverse Possession. 

_ Possession of a mining claim, in order to vest a title under the statute of 
limitations, must be open, notorious, exclusive, and continuons, and not a 
loose, uncertain, scrambling, and mixed possession. 

6. Mines akd Minino — AdvbKsb Claims— Ptiblication of Notice. 

Under au application for a patent for mininç gronnd, under sections S325, 
2826, Kev. St., unless adverse claims are filed with the register and receiverof 
the proper laud-pflSce within 60 days after the first publication of the notice, 
such adverse claims are waived, and the applicant is eutitled to a patent upon 
the payment to the proper o£Bcer of the statutory fées and costs, and it shall 
tbereafter be assumed that uo adverse claim exists; and thereafter no objec- 
tion from third parties to the issue of the patent shall be heard, exceptthatit 
be shown that the applicalnt has failed to comply with the terms of the statute. 

è. Bamb. 

The interest ortitle obtained by a purchaser at a constable's sale prior to 
the expiration of the publication of the notice is an adverse claim which, un- 
less filed as the statute provides, is waived. 

1. Same. 

The statute makes such a proceeding, regularly pro8ecuted,,when the period 
of notice is completed without tbe présentation of an adverse claim, abso- 
lutely conclusive against adverse claims. The proceeding is in the nature of 
a proceeding m rem, and is binding upon ail the world, so far as any unpre- 
sented adverse claims are concerned. 

8. JuDiciAL Sale— TiTLH of Purchaseb. 

The purchaser at a judicial sale acquires only the présent interest of the 
judgment debtor. No after-acquired title is affected by such a saie. The 
sheriff's deed can, at most, only hâve the opération of a quitclaim deed in the 
strictest sensé. 

9. Equitv—Mastbb— Objections Beforb. 

The général objection "irrelevant and incompétent, "inade before the mas- 
ter in an equity case, is not sufflciently spécifie to be entitled to considération 
upon the heariug. 

10. Same— Practice— Objection to Tbstimont— Amendment of Pleadings. 

Where an objection to the relevancy or competency of the testimohy is made 
spécifie for the first time in the closing argument for the complainant in an 
equity case, the court will permit the défendant to so amend his pleadings as 
to obviate the objection, yrbere the testimony is before the court showing a 
proper case therefor. 
{Syllabus by the ÇourU) 

In Equity. 

This is a suit bronght by plaintiff, Hatnilton, against the Southern 
Nevada Gold & Silver Mining Company, to détermine an adverse claim 
of title to a mine* 

B. S. Messkk and M. N. Siom, for complainant. 

J. McM. ShafUr, W. 0. Bdcher, and Scrivner à: Boom, for défendant. 

Sawyee, J. This isa suit in equity, brought under the statute of 
Nevada, by a party claiming to be in possession against a party alleged 
to be out pf possession, to détermine an adverse claim of title to a. mine. 
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The Iqcator's title was conveyed to défendant June 30, 1880, and the 
complainant allèges that he has obtained the title sq conveyed to défend- 
ant, through sales on certain judgments made subsequently to the said 
conveyance of June 30, 1880. Aeonstable sold thé premises onajudg- 
ment rendered by a justice of the peace against défendant, said sale hav- 
ing been made July 21 , 1882. Such title, as passedby that sale, has been 
conveyed to complainant. An appeal from said judgment was taken to 
the district court,- and on such appeal a judgment was rendered in the 
district court for the amount recovered below, and subséquent costs. 
Under this judgment, for the same indebtedness, the property was again 
sold on October 11, 1883, and such title as passed by this sale has also 
become vested in complainant., It is insisted that the judgment of the 
justice of the peace is void, on the ground that, it not being a court of 
record, its jurisdiction must afBrmatively appear, and that the record 
does not show jurisdiction over the pcrson; also, for numerous other 
reasons. It is also claimed, and if it be so I do not see how the conclu- 
sion can be avoided, that the justice's court, not having obtained juris- 
diction, the appeal from this void judgment could not give the district 
court jurisdiction, and ita judgment is also void. On the other hand if, 
the justice's judgment and the sale under it be valid, the sale under the 
district court judgment is claimed to be void because the sale was for a 
much larger amount than was due, the judgment for the entire indebted- 
ness having been fuUy satisfied by the sale in the court below. It is 
also claimed that the judgments and sales upon both judgments are void 
for many other reasons. The défendant also claims title under another 
judgment, and sale thereunder, made April 29, 1882, to one Purcell,— 
an older sale than either of those under which complainant claims. If this 
sale is valid, it eut oflf défendant 's original title before the sales under which 
complainant holds, and they took nothing by those sales, and the title 
upon which he relies fails. The title derived under this sale, which was 
outstanding at the commencement of this suit, has been conveyed to de- 
fendant since the suit was commenced. But since it intercepted the very 
title under which complainant holds, and is the same title upon which 
he relies, it is just as effectuai outstanding as a défense as iî it were in 
the défendant at the institution of the suit, even if, as complainant 
claims, his objection to the évidence, because not set up by supple- 
mental answer, was sufficiently spécifie to reject it, which is, at least, 
doubtful. But the validity of this judgment and sale is also assailed on 
varions grounds. It may well be considered doubtful whether any of 
thèse judgmerits and sales are valid. 

The statute of limitations is also relied on by complainant; But that 
title is disputed by défendant, on the ground that there was no notori- 
ous, exclusive, and continued adverse possession by complainant; that 
the acts of possession were so obscure that défendant was not even aware 
that complainants were in possession at ail, or clainied title. The only 
évidence of actual possession for the prescribed time, was, going upon tha 
land once, ànd looking at its boundaries, and afterwards doing the an- 
nxxal hundred dollars worth of work in tunnels where those doing it were 
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unseen, during that time,for the purpose of not forfeiting complainant's 
lights, and not rendering the claim liable to relocation. While défend- 
ant also claims and introduces testimony showing, or at least tending to 
show, that it also did the annual work required by the statute to préserve 
its rights during the same period for the same purpose, and so was itself 
in possession; that its possession was better than, or at least as good, as 
that of complainant. Evidently such a loose, uncertain, scrambling, 
and mixed possession is not sufïicient to vest a title under the statute of 
limitations. 

But the défendant relies upon another défense, and the view we take 
of it renders it unnecesary for us to décide the numerous other points 
made, already referred to. On August 5, 1882, défendant filed an ap- 
plication in the proper land-office to purchase the preniises in question, 
in pursuance of sections 2325, 2326, Rev. St. The 60 days for publi- 
cation expired October 7, 1882, and on May 8, 1886^ défendant paid for 
the land, and a certificate of purchase was issued to it. Neither the 
complainant, nor any of his grantors, before the expiration of the time, 
or at any time, filed any adverse claim with the register and receiver of 
the land-office. And the statuts pro vides that — 

"If no adverse claim shall hâve been filed with the register and receiver of 
the proper lànd-offlce at the expiration of sixty days of publication, it shall bé 
assumed that the applicant is entitled to a patent upon the payment to the 
proper offlcer of four dollars per acre, and that, no adverse claim exists : And 
thereafter no objection from third parties to the îsstianceof a patent shall be 
heard, except it be shown that the applicant bas failed to comply with the 
terms of this chapter, " 

Thus the statute itself makes a proceeding, regularly prosecuted, when 
the period of notice is completed without the présentation of an adverse 
claim, absolutely conclusive against ail adverse claimants. The proceed- 
ing is in the nature of a proceeding in rem, and is binding upon ail the 
world, so far as any unpresented adverse claim is concerned. The title, 
such as it was, good or bad, derived under the constable's sale of July 
21, 1882, was an existing adverse claim during the proceedings of défend- 
ant for purchase under sections 2325, 2326, Rev. St., and was lost by 
failure to présent it. This sale, therefore, valid or void, can aflford no 
^rounds for the relief sought. 

But complainant insists that his title under the second sale on the judg- 
ment on appeal did not exist at the time pf the application to purchase, 
and during the running of the notice, and as complainant and his grantors 
had no adverse claim at that time they cannot be affected bj' failure to 
présent one; that he is a successor in interest to défendant, and not an 
adverse claimant, and, as such, is entitled to the benefit of defendant's 
application and purchase. Conceding that judgment to be valid, for the 
purposes of this suit, though I am by no"means satisfied that it is, the 
most that could pass by the sherifPs sale was the then présent interest or 
estate of the défendant. It could not carry any subsequently acquired 
interest. The then présent interest of the défendant was only a mère 
jpnvïlege to purchase, which he might abandon if he chose. A sheriff'g 
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deed can, at most, only hâve the opération of a cfuitclaîm deed in its 
strictest sensé. It cannot pass an interest which the owner did not hâve 
before the sale, but which- he subsequently acquires* If the purchase at 
sheriff's aale was valid, and the purchaser then stepped into the shoes 
of the flxecntion debtor, it only gave him a right to go on himself, per- 
form the necessary acts to be perforined, pay the purchase money him- 
self, contest the rights of other adverse claimants, such as the Northern 
Belle, make the entry, and,, upon payment, receive the certificate of pur- 
chase. Since that sheriff's sale the complainant has done nothing, but 
the défendant has itself gone on and procured the title from the United 
States uppn further and new considérations, in which complainant has 
no interest^ and a new ànd further title to the premises has become vested 
in défendant. It is a right at law. If complainant has any equities 
which he might enforçe by,doing;to the défendant such equities as the 
nature of: the case requires, but I do not say that he has, he has not 
framed his biU upon any such theory. His billgoes upon the theory 
that he is seized of a légal title already to this mihing land, whereas 
the title derived from the government is vested i^ the défendant, and it 
was acquired since the sheriff's sale to complainaiit's grantors. The de- 
fendant having paid the money, defended the suits on adverse claims, 
and rèceived the certificate of sale, is the owner ofthè land. The United 
States has ceased to hâve ^y peouniary interest in it. They hold the 
naked, dry, légal title for the holder of the certificatei People v. Shearer, 
30 Cali 648; Çfwynne VkMswa/nger, 15 Ohio, 368; Astràm v . Hammond, 3 
McLeani 1Ô8 )CarroU v. Perry, 4 McLean, 26; Ross v. Supervisors, 12 Wis. 
38; GoocOet v. Smithson, 5 Port. (Ala.) 246; CarroU v. Saffard, 3 How. 441; 
WHherspoanv. Dancan, 4 Wall. 218, 219; Hughes v. U. S., là. 232; Wirth 
V. Braimn, 98. U. S. 118; Mining Co. v. Dangberg, 2 Sawj'. 455. This 
certificate cannot be ooUaterally assailed, and, as before said, if there 
are any equities in favor of complainant, they must be enforced by abill 
framed for a,nd ^dapted to the purpose. 

It is insisted that the certificate was irregularly obtained, and that it 
is void on that ground, for the reason that there was pending litigatipn. 
between défendant and other parties to settle the; title to the mining 
ground betweeirthem attbe time the certificate was issued. Within the 
time allowed by statute, after the publication of notice, the Northern 
Belle Mining Company filed an adverse claim, and in due time com- 
menced several suits against the défendant to détermine the rights of the 
respective claimants. Thèse suits were the occasion of the delay in the 
issue of the certificate to défendant. They were conlinued along, for 
some reason, without any active prosecution, for several years. Fiually, 
the défendant, in the absence of any représentative of the Northern Belle 
Mining Company, procured a dismissal of those suits for want of prose- 
cution. After their dismissal, the défendant presented transcripts of the 
records to the proper lanvl-office, showing that fact,-and thereupon the 
purchase money was received from, and the certificate of purchase issued 
to, the défendant. Afterwards, upon a showing on the part of the North- 
ern Belle Company, the dismissals in the several suits were set aside, and 
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the causes restored to the calendar for further ptoceedings, and they still 
remain undetermined. I do not perceive how that confiition of things 
can avail the complainant in this suit. He dbes not claim under the 
Ndrthern Belle Company, or in any way connect himself with the rights 
involved in those suits. He is not in privity with the Northern Belle 
Company. The title has still passed to the défendant from the United 
States in a course of proceedings apparently regular, and it can only be 
divested in some direct proceeding appropriate to the case. If the North- 
ern Belle should succeed in establishing the superior right in the pend- 
ing suits, it may be that it will be able to control the title for its own 
benefit, upon a proper bill in equity against défendant, filed for that pur- 
pose. But whether it can or not is no concem of the complainant in this 
suit. Till divested by some proper proceeding, the right to a patent will 
remain where it now is. 

Conceding the adverse possession to be sufBcient to set and keep thé 
statute of limitations in motion, it has not in any event run long ènough 
to bé of any avail to eut off the new right vested in défendant under the 
certificaté of entry so recently issuied. Indeed, it has not yet begun to 
run. This suit was commenced on March 29, 1886, and the certificaté 
of ehtry was issued on May 8, 1886, since the commencement of the 
suit. 

It is objected that this certificaté is not availabîe in this suit for the 
reason that ît was not pleaded in the aoswer. As it was obtained since 
the commencement of this suit, it is insisted that this title shotild hâve 
been setup in a supplemental answer, and, as this was not done, it can- 
not be considered at ail. It would, uhdoubtedly, hâve been the proper 
practice to set it up in a supplemental answer. But I am by np meahs 
certain that it was absolutely necessary to so set it up in order to render 
it availàble. The right to the certificaté had its inçeption at the making 
of the application, but its issue was delayed by the adverse clàim and 
suits by the Northern Belle. When issûed, howëver, the right related 
back to the time of its inçeption by making the application, so far as 
supporting the right of défendant is çoncerned. But this spécifie objec- 
tion was not made at ail before the master, hor even in the opening ar- 
guitient ôf complainant. It was only first presented in complaînant's 
dosing argùinent, in reply to the argument ôf defendaxit, whérein this 
title was eatnestly pressed and relied on. The party offering évidence 
is entitled to hâve the particular portion of évidence objected to pointed 
out, and thé spécifie grounâ of objection skited, in order tkcU he may obvicUe the 
objection. Sàtterlee v. Bfe, 36 Cal. 489, 511; Cochran v. O^Keefe,M Cal. 
554, 558. Objection that évidence ofiered is "irrelevant and incompé- 
tent" is not sufficiently spécifie, even in a criminal case. People v. Frank, 
28 Cal. 519. "Irrelevancy" is too gênerai and insufficient. "The party 
must stale the exact point of his objection." Owen v. Mrnk, 24 Cal. 
177. The gênerai objection "irrelevant and incompétent," made before 
the master, it appears to me, is not sufficiently spécifie to be entitled to 
considération now. The real point of the objection, that the title per- 
fected since the commencement of the suit should hâve been set up in a 
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supplemental answer, should hâve been specified. The défendant would 
then hâve been able to obviate it by obtaining leave to set it up. But . 
this objection was reserved till the closing argument pf the complainant 
at the fina,! hearing of the case. Ip my judgment, the failure to call at- 
tention to it before the master was a waiver of the objection. When par- 
ticular grounds of objection are specified, such spécification is exclusive, 
and ail grounds not specified are waived. Evanston v. Gunn, 99 U. S. 
665; £dk v. Meagher, 104 U. S. 279. "If a gênerai objection to évidence 
is made, but no ground of objection is specified, the objection will not 
be considered. If a ground of abjection is stated, ail grounds not spec- 
ified are considered waived." Ficher v. NeU, 6 Fed. Rep. 90; see, also, 
Wood y.Wpimar, 104 U. S. 795; Camden v. Doremus, S How. 529: Bur- 
tow V. ZJngrg-a, 20 Wall. 133. 

But if wrong in thèse vîews, — as to the sufficiency of :th.e spécification 
of the objection, or as to waiver; and if necessary to set this title up in 
the answer in order to make it available, notwithstanding its relation 
ba,ck to its inception, or as showing.want of title in complainant, — the 
objection is tecîmical purely. The évidence is ail before the court, to- 
gether with the évidence introduced by complainant to meet and over- 
throw the défense. Itis, therefore, a.proper case in which to allow the 
défendant to amend by setting up this supplemental matterand conform 
it to the proofs. Tinie to file such an amendment would undoubtedly 
hâve been asked and granted, had the objection been brought to the no- 
tice of défendant at any time before the final hearing. To reject it now 
would be only to entail further litigation in another suit. It would not 
conduce to the due administration of justice to reject this défense now, 
when ail the means are before the court fordoing equity between the par- 
ties. Neqle v. Neaks, 9 Wall. 1,8; LaUn v. Mining Go., 11 Sawy. 249, 
250, 25 Ped. Rep. 337; ZeHin v. Rogm, 10 Sawy. 208, 21 Fed. Rep. 
103, per FiELD, C. J.; Çoghhn v. Stdsm., 19 Fed. Rep. 727. 

The same objection is made in the same way to the title of défendant 
derived from Purcell by deed made since the commencement of the suit, 
and the same principles are applicable to that défense. But the sale, if 
valid, was sufficient to show that the title relied on by complainant had 
been anticipated and eut ofFwithout this deed to défendant. But I think 
the défendants, entitled to set up both their défenses in a supplemental 
answer so as to avoid aU qx;estions as to relevancy, and that the bill must 
be dismissed. 

Let défendant hâve leave to amend by setting up thèse supplemental 
matters before the entry of the final decree, and let there be a decree en- 
tered dismissing the bill, wit^ costs. 
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Catlin V. DouGLASs et al. 

{Cireuît Court, D. Kansas. November 1887.) 

1. Mechamcs' Lien— Enpobcement— FiXiiNG of Lien— Time. 

Under Code Kan. § 633,'regulatmg the time within which a contracter may 
file hia statement for a lien on a building, such statement, if filed before com- 
pletion of the building, is prématuré, and constitutes no lien. 
3. Samb. 

The abandonment of work upon a building is to be deemed a completion 
of the building, for the purpoBe of flling a mechanics' lien. 

In Equity. On demurrer. 

This was a suit by Levi Caflin against Yates Douglass, the Chicago 
Lumber Company, and the Merrimac River Savings Bank, to foreclose a 
mortgage on certain real estate owned by the défendant Douglass. The 
pétition alleged that the Chicago Lumber Company and the Merrimac 
River Savings Bank had some liens upon, or claims to, the mortgaged 
property, and required them to set eut the same. The bank contested 
the claim of the lumber company, and the cause was heard upon a de- 
murrer filed by the latter to the matter set up by the bank. 

W. W. Oïdhrie, for défendant Chicago Lumber Company. 

Jones & Mason, for défendant Merrimac River Savings Bank. 

FosTEK, J. The Chicago Lumber Company, under an alleged con- 
tract with the owners of the property, Douglass and Bixby, furnished 
them a large amount of lumber and material, to be used in the érection 
of a flouring-mill and résidence on the 40 acres of land set out in its 
«ross-biU. The material was delivered between the seventh day of No- 
vember, 1882, and the thirteenth day of December, 1883. On January 
1, 1884, the Chicago Lumber Company took a note from Douglass, due 
the first day of July foUowing, for the balance due, to-wit, $1,813.37. 
The note was not paid, and on or about the first day of July, 1884, the 
lumber company filed its claim for lien upon the property with the clerk 
of the district court of Mitchell county. In its statement for a lien it 
avers that the flouring-mill and dweUing-house were not yet completed, 
but did not aver that the work had been suspended or abandoned. The 
■Chicago Lumber Company, by its cross-bill in this suit, (filed April 2, 
1886,) for the first time took steps to assert its lien. It charges in its 
bill that the work is not yet completed, and that Douglass and Bixby 
hâve abandoned the undertaking, but do not aver when they abandoned 
the undertaking or stopped the work. The Merrimac River Savings 
Bank, which has a mortgage lien on the property, contests the claim of 
the Chicago Lumber Company, and asserts that its claim of a lien for 
material furnished was prematurely filed, inasmuch as it was filed be- 
fore, and not after, the completion of the buildings; and further, if it 
had a lien, it was not asserted by suit within a year, and is barred by 
the statute. To thèse two allégations the Chicago Lumber Company 
présents a demurrer, and its counsel takes the broad ground that under 
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section 632 of the Code the statement for a lien may be filed at any time- 
after fumishing the material, and the expiration of four months from 
the completion of the building. In reason and justice, I can see no ob- 
jection to this construction of that section, were it not for the fact that 
such a construction would necessarily carry with it an optional right to 
the claitt;iant to bring suit, under section 633, to assert his lien, at any 
time after fumishing the material and the expiration of a yeaï from the 
completion of the building. The object of the law is to permit ail par- 
ties wbp. furnish material or perform labor under a contract with the 
owner, and who file their liens within four months after the completion 
of the building, to stand on an equal footing. Section 637. And hence 
it would only work confusion, and multiply litigation, without accom- 
plishirig any definite résuit» to- hold that a claimant may file a lien, and 
bring'suit to'enforce it, before thg work is completed, and while it is in; 
progress. If section 632 is to be construed as entitling a claimant to 
file his statement at any time after the material is furnished, or the labor 
performed,! see no escape from holding that, under section 633, he may 
Commence his suit any time «fterfiling his statement; for the words of 
the two spctions, as to timej>are eubstantially the same. Eut this ques- 
tion as to when the statement for a . lien may be properly .filed bas, in 
the cases of .subcontractors, refceived two or three adjudications by the 
suprême court of this state. It mûst be borne in mind that the words 
of section 631, fixing the time when a subcontractor can file his state- 
ment, are identical, with. tbose of section 632, fixing the time for the con- 
tractor; exceptiûg the onegives 60 days after the completion of the build- 
ing, and the otber four monthsj and, as the suprême court bas in two 
cases clearly dehied the right of a Si^bconlractor to file his statement un- 
til a/ïer the work was completed j L siee no way to avoid applying the 
same meaning to the same wordô in, the foUowing section. Davis v. Bvl- 
Zard, 82 !Kan. 234,4 Pac.:Rep,;76{nSeafoîiv. Ghamherlmn^Z^ Kan. 239, 
4 Pac. Rep. 89; Crawford v. Blacman,, 30 Kan. 527, 1 Pac. Hep. 136. 

Perhaps, in the présent state of the pleadings, nothing more need be 
said but to ôverrule the demurrer;.- but as a small amendment to the bill 
or answer may présent the question as to the rights of the parties in case 
of the abandonment of the work, and as that questioa bas been referred 
to by counseliit may as well be disposed of now. It seems to me it 
would be inéquitable and unreasonable, and contrary to the spirit of the 
law, to. hold that parties are absolutely barred of ail rights to the lien 
law, where the work is permanentlylstopped or abandoned without fault 
of such parties. Such a construction would place material-men and la- 
borers atthe.mercy of the dishonesty, fickleness, or misfortunes of the 
owner or céntractor. I am of thé opinion that, in case of the abandon- 
ment of the enterprise, the case would come fairly within the meaning 
of theterm completion, so far as applicable to the rights of the parties 
not in fault, to file and assert their liens. This seems to bave been 
the view of the court in Davis v. BuUard, supra. It is apparent that 
parties intending to assert liens rather than rely upon the pergonal crédit 
of the debtor, must be vigilant to ascertain when the work is completed 
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or abandoned, and not to be too early or too late in filing theîr state- 
ments, It is also apparent that there mây àrise perplexing questions 
as to when a work is completed, or abandoned, and, in determining 
such questions jthe court should not take a technical aad narrow view, 
but should save to parties entitled to liens any rights they may justly 
hâve, under a fair and équitable construction of the facts aad the law 
applicable thereto. Tbe demurrer must be overruled. 



Abkold et al. v. Chesebbough.* 
{dreuit Cowrt, B. D. New York. December 18, 1887.) 

PLBADINÏH-AmKNDMBNT— CONBITIONS. 

Wheniit does not appear that plaintifTs situation lias changed for the worse 
in conséquence of defendant's delay in interposing a particular défense,— un- 
less in proceeding to make proof or his case, which he might not hâve done 
had the défense been interposed originallj, — ^a motion to amend the answer 
will be granted, but on payment of taxable costs to the time of the amend- 
ment. 

In Equity. On motion to amend answer. 

Henry A. Rawcliffe, (John H. V. Arnold, of counsel,) for complaînanta. 

Bliss & Schley, ( Walter S. Logan, of counsel,) for défendant. 

Lacombe, J. The practice formerly prevailing in this stato of exam- 
îning into thie meritoriousness or morality ôf défenses sought to be inter- 
posed by way of amendment to the answer is no longer valid. GUchrîst 
V. GUchrist, 44 How. Pr. 317; Shddon v. Adam», 41 Barb. 54; Pike v. 
Bmgkam. 11 Reporter 750. When law or equity recognizes a défense 
as proper to be interposed to the plaintiffs' claim, it should be treated 
upon a motion of this kind as entitled to the same considération as any 
other défense. There is nothing upon the papers to show that plaintiffs' 
situation bas changed for the worse in conséquence of defendant's delay 
in interposing this défense, nor that, by reason of the lapse of time, she 
has lost the opportunity of presenting évidence to defeat the proposed 
défense which she might hâve secured had it been interposed when issue 
was joined. Nor does it appear that the final disposition of the case will 
be in any way delayed by the interposition of the défense at this stage 
of the trial. The plaintiff, however, has proceeded at great length to 
make proof of her case, which possibly she might not hâve done had this 
défense been interposed originally. The defendant's motion is therefore 
granted, upon payment of taxable cost to date, including the fées of ex- 
aminers and stenographers, if any. 

*£eported bjr Kdw<ucl Q. Benediot, Es^., of the New York bar. 
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United States v. Badeao. 
(District Court, 8. D. New York. December 20, 1886.) 

1. Plbading— Ambndmbnt — Change of Action — Account — Account Statbd. 

Where suit is brought upon a long accouut claiming a final balance, an 
amendment will not be allowed at the close of tbe trial changing the com- 
plaint into a claim upon an account stated at a time near the end of the ac- 
count, for the purpose of excluding corrections of qnarterlv adjustments, 
■which iustice may require to be made. 

2. Ambassadobs and Consuls — Fehs — When "Official" — Payment undbb 

MiSTAKE. 

The défendant, a consul, was sued for balance of alleged consular fées 
claimed to belong to the government, and he proved that he had always re- 
tained in bis hands a sum in excess of the amount claimed, although this 
amount had in early accounts been credited to the treasury department, and 
it appeared that the moneys were not in f act officiai fées, but legally beloûged 
to the consul. Held, that the f acts did not show a voluntary payment to the 
government of the fées in question, so as to preclude the défendant from re- 
sisting a recovery of the amount erroneously returned in his former accounts; 
and f urther, that the ruling of the state department, and the tabular list of 
fées promulgated by the président, apparently including the fées in question, 
uutil a révision and différent ruling by the state department, made the case 
one of an accounting under a mistaÉe of mixed law and f act, and were not con- 
clusive upon the défendant. 

8. Samb — Fbes— Personal Pbequibitbb. 

The sections of the Revised Statutes in relation to consular acts abroad, 
consular fées, and the régulations authorized to be issued by the président, 
ate limited to those subjects which belong to the business, the interests, and 
the jurisdiction of the United States. Fées received by the consul, acting 
under state authority, and whoUy independent of the authority of the United 
States government, are not officiai fées as respects -the fédéral government, 
but the private property of the consul, ■which he may, retain for his own use, 
and for which he is not required to account to the government. 

Action by the United States upon the ofScial bond of Adam Badeau, 
consul. 

Thië is an action upon an officiai bond, to recover of the défendant 
$10,572.64, balance alleged to be due the government on the account» 
of the défendant as consul gênerai at London, from July, 1870, to Sep- 
tember, 1881. The only matter in controversy related to certain fées 
which had been collected by the défendant for taking the acknowledg- 
ment of deeds, mortgages, assignments, powers of attorney, afïldavits, 
etc., while consul at London, which the défendant claimed were unofficial 
fées, belonging to him personally. In his quarterly accounts rendered 
to the treasury department from July, 1870, to September, 1875, the 
défendant had credited ail such fées to the government. In conséquence 
of a ruling made in the department of state about that time, to the effect 
that fées in the nature of notarial acts, not connected with the business 
of the government, were "unofRcial," and might be retained as such by 
consular officers, the défendant omitted from his quarterly accounts there- 
after ail such fées for services performed under authority of state laws, 
makiug return, however, for affidavits, etc., taken in the business of the 
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consulate. On going out of oflBce in 1881, the défendant prepared a de- 
tailed stateinent of ail such notarial fées as he claimed to belong to him, 
under the ruling of the state départaient, from 1871 to 1875, and sub- 
mitted this itemized account, amounting to $10,572.64, to the treasury 
departmeni as a part of his final account. The department refused to 
allow the charge for thèse notarial fées. AU other items being satisfac- 
torily adjusted, the défendant refused to pay over the balance in his 
hands, amounting to $10,572.64, claiming that it belonged to him for 
his unofficial notarial fées from 1871 to September, 1875, and this suit 
was brought to recover the amount. 

The évidence showed that at ail times during the consulate the défend- 
ant had in his hands a balance considerably exceeding the amount of the 
notarial fées previously credited to the govemment in the accounts ren- 
dered. V/itnesses on both sides testified that consular accounts were 
running accounts, and not settled until the ofEcer went out of oiSce; also 
that a considérable item, amounting to $729.32, in the final settlcment 
in 1883, was allowed to the défendant by the department in the adjust- 
ment of the accounts in 1883 for a crédit due to him in the year 1870. 
The complaint charged, generally, that the défendant, between the first 
day of July, 1870, and the sixteenth day of September, 1881 , while acting 
as consul gênerai at London received from sundry persons, sundry officiai 
inoneys amounting to $10,572.64, which, on demand, he had refused to 
pay. The answer denied this allégation, and averred that the moneys were 
moneys received by him for notarial services, were unofficial, aud bylaw 
belonged to himself. Upon the trial certified transcripts of the accounts 
in the treasury department were put in évidence, as adjusted quarterly, 
showing the quarterly balances, and the itemized account of the notarial 
fées claimed by the défendant as rendered in the final account. The de- 
fendant testified that ail the itenis in the account claimed by him were 
for services donefor private individuals in private business, and not under 
the authority of the United States government, and that aU were for use 
in the individual states of the Union, and under the state laws. At the 
close of the trial, counsel for each party requested the court to direct a 
verdict in its favor; counsel for the government contending that the claim 
was in substance an attempt to recover back money once voluntarily paid 
to the government; and also that, upon the régulations and the law, th© 
fées belonged to the government. The court directed a verdict for the 
défendant. 

Stephen A. WàUcer, for the United States. 

Stephen G. Clarke, for défendant. 

Brown, J. At the close of the testimony yesterday a motion was made 
to amend the complaint by setting up an account stated as of the date 
of the last quarterly adjustment of the plaintifiPs account, as consul, by 
the treasury department, in 1883. The évidence shows that the treasury 
department, by making déductions in 1883 that date back to the year 
1870, hastreated this account as an open account, notwithstanding the 
quarterly adjustments. Three witnesses hâve testified ihat such was the 
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uûderstàndihg in regard to çonsulàr^ accourits; that they are running ac- 
CoUntsi, ànd. afé-' npt settled ûntir the officer goes dut of office. Upon 
thëse fecte itWould seem that thé coiùplaitit wàs drawn intentionally sb 
"as to <x)\^ër the Whole peiiod frôai 1870 to 1881, becaiise the trèasury 
transcript WM so made up. As the action is brbught for an acoouhting 
for the vil-holè' périod of thé consular work in Lôhdoh, the principle ttiat 
moneys once vôlûntarily paid cannot be récovered back, does not apply 
heré. The défense does not claim any repayment as an independent 
cause of action. It sîmply dénies with particularity the averments of 
the complaint, that so much money is now due and owing to thegoverri- 
ment, — that is, upon the whole account; aiid it allèges that the fées or 
moneys suppbsed to be due to the government were the property pf the 
défendant. Upon a cause of action of that kind, the Whole account being 
before the court, no case bas been sùbmitted to me, and I do not recall 
any, in which the court bas refused to correct any errors which were 
proved to exist in the whole account that was before it, on either side; 
and that, as it seems to me, is ail the answer that is necessary to that 
claim; and on that ground I must deny the motion to aniend the com- 
plaint, or to hold that there was such a settlement as toconstitute a vol- 
untary payment. 

The other question, as to whether the moneys collected and represented 
in Exhibit 1 were moneys rightfully retained by the consul, or are to be 
treated as officiai moneys for officiai services, is no doubt a question of 
some embarrassment. Différent views may very easily be entertained 
on the Bubject. To some extent this is, I think, in conséquence of the 
différent relations which the officer holds to différent persons or différent 
jurisdictions. There is very plainly a distinction between the mère acts 
of an officiai personage, and officiai acts, or acts done by that personage 
officially. Every officiai personage may do, and does do, a multitude 
of acts that are not officiai. It does not make his act officiai that he 
signs his titleof office; nor, even, as I think, the mère fact that heshould 
add his seal of office, if he has a seal. The question whether it is an of- 
ficiai act or not, — whether the act îs done officially, — must dépend upon 
• other considérations than the mère présence of a forihal signature, or even 
the présence of the print of a seal. 

A few illustrations I think will make this clear. Suppose Mr. Badeau, 
in London, being consul gênerai, observes an advertisement in a news- 
paper of some western property which he would like to purchase. An 
entire stranger to the place or to the advertiser, he àddresses him on the 
subject, and signs his name with his title of office; and, as a further in- 
dication that he is a responsible person, and the person he professes to 
be, he might even put the print of hia seal on thé sheetof paper, or 
might use paper that bore the heading of the consulate. No one would 
imagine that an act of that kind was an officialact; it would be purely 
private, for private purposes, as shown by the very nature of the busi- 
ness. The use of the seal might be unauthorized; but if it is not pro- 
hibited, no harm would be done; no law would be vioiated; it Would be 
a mère question of individual taste, or, possibly, of propriety. The tise 
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of the seal would show to the récipient who the person was that addressed 
him. 

To take another step. Suppose two persons in New York hâve a dis- 
pute ahout some matter of fact in London, Knowing no one there to 
ascertain the fact, and noteven personally knowing the consul, they may 
agrée to let the consul ascertain it, if he will, and write to him to that 
effect, promising to pay him $10 for his trouble; and at the same time 
suggest to him, as they do not know him, to add his title, and put his 
seal to his answer, that they may know that he is the person that they 
indieate. The consul does it; receives the pay It is purely a private 
matter; having nothing to do with the business of the consulate, resting 
purely upon the request of the two persons, and having no légal validity 
whatever for any purpose; an act done simply to satisfy the two persons 
concerned as to a fact in London. There again the use of the seal may 
he unauthorized, though there were no law prohibiting it; it has no of- 
ficiai character, and shows only that the person who received the paper, 
and who signed it, was the man they intended. The consul, the officiai 
personage, has done an act; he was requested to do it because he was 
consul; but, nevertheless, the act was an act wholly unofficial in its re- 
lations to the United States.. 

It is only another step when the court, under the agreement of parties 
to a litigation, gives a deâhnui poteatatem to a consul in London to take 
testimony between the parties^ and return it under his hand and seal; 
he acts in that case solely upon the business of the private parties, or of 
ihe court, It has nothing to do with the business ol the government, or 
with any proper business of the consulate. He puts his officiai title and 
th© seal of his office to the return because it is not prohibited, and be- 
cause it serves to attest the fact that he is the person that the court wished 
to take the testimony. Nothing in the use of the seal or the title makes 
the act offici^ in its relatioi^s to the government; that is to say, officiai 
in the sensé of the United States statutes; he acts officially so far as the 
appointment of the court goes; it is the consular personage that was 
asked to do the work. So, when a state statute déclares that for the 
purpose of recording mortgages, or deeds, or powers of attorney, persons 
in London may go before the United States consul and acknowledge such 
papers in the form prescribed by the state law, and that when he certifies 
the fact under his hand and seal, they shall be entitled to be recorded; 
there again is an act done by the consul under an authority wholly in 
pursuançe of a state law. It has nothing to do with the business of the 
consulate. The seal and the title, show that the act is done before the 
officiai personage specified in the statute for doing the act. It is not an 
act of the consulate any more thah the other acts above instanced. There- 
fore it is not an officiai act in the fédéral relations of the officer to the 
United States government. 

In the United States statutes we find, I think, a récognition of the va- 
rions characters in which a consul may act. The first section cited,, sec- 
tion 1746, in apthorizing the président to prescribe what shall be re- 
garded as officiai services, adds: " In the business of the several légations;'* 
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ihat is to sày, if it is within the scope of the business thàtbelongs to the 
légation as business. What is intended? Does it mean state business? 
Does it mean private business having nothing to do with tbe United 
States? or does itmean business tbatis governed by the United States 
statutes, andis within the jurisdiction of the United States; subjects of 
interest to th© United States, and about which they are legislating? The 
next section says that ail fées collected by diplomatie and consular offi- 
cers "for and in behalf of the United States, shall be collected in the coin 
of the United States." That isapparently a récognition that there may 
be fées that are ûot collected in behaJf of the United States. Section 1750 
is a gênerai authority to consuls "to perform any notarial act which any 
notary public is required or authorized by law to do within the United 
States , " prescribing what shall be the eflfect of it. The construction given 
to such statutes, so far as I am informed, and which the court regards 
certainly as the correct one, is that thèse statutes relate to such acts as 
are within the scope of the jurisdiction of the fédéral government. By 
this gênerai langauge, acts are not intended which belong to a wholly 
différent sphère. Section 1750 does not intend to authorize the consul 
to perform notarial acts in regard to matters of state practice or state law 
only, and which are governed by state law; and, in saying what shall be 
the force and effect of a coiisul's notarial act in London, it cannot mean 
its force in regard to business and subject-matter which belong to the states 
exclusively to regulate, since that would be usurpation. The construc- 
tion given to such acts, drawu in gênerai knguage, is that they relate to 
subjects that are within the province of the United States government, 
i. e., to subjects only that are within its jurisdiction. For thèse reasons 
my judgraent is that not only thèse three sections of the statute, but the 
régulations themselves, issued by the président in conformity with sec- 
tion 1745, are ail to be construéd as referring to those subjects which be- 
long to the jurisdiction, tO' the business, to the interests of the United 
States. In other words, they concern fédéral relations, and not relations 
which are exclusively individUal or statè, and which hâve no référence 
to the United States business, or to United States interests. When, there- 
fore, the président, defining under this statutory authority to define "what 
shall be regàrded as officiai services in the business of the several léga- 
tions," says, by section 312 of tlie régulations of 1870: "AU acts are to 
be regàrded as officiai services when the consul is required to use his seal 
and title officially," it means "officially " in relation to the United States, 
to the business of the United States, to the subjects which are subjects of 
United States législation. So that when the consul does an act purely by 
virtue of an independent sovereignty, purely by virtue of state law, an 
act which has no force or validity except under a state law, — that act is 
not officiai in its relations to the United States, because it has no rela- 
tion whatever to the United States. I think, therefore, upon the évi- 
dence in this case, and the testimony of General Badeau, that ail items 
in Exhibit 1 were for business done under state laws; that so far as the 
acts of General Badeau, who was simply the consular personage, related to 
business in which the United States government had no interest what- 
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ever; so far as they related to subject-matters which were wholly outside 
of the jurisdiction of the United States; so far as those acts depended for 
their validity on state laws, or the laws of some other sovereignty than 
the United States, and he was acting under those laws, and those laws 
oiily, those acts are not officiai acts in his fédéral relations, and not 
within the scope or province or intention of either of thèse statutes or of 
the régulations of the président. The inodified régulations of 1874 I 
understand precisely in this sensé. And it is to be noticed that the 
clause defïning what are "officiai services," is identically the same in 
thetwo sets of régulations; evidently in the new régulations they were 
not supposed to be contradictory to othpr provisions. The additional 
régulations of 1874 were amplifications of the understanding of the state 
tiepartment as to what the consul might do in his individual capacity, 
or for his individual benefit, although acting as a consul in his relations 
to an authority from other states, or from other jurisdictions. And thèse 
régulations point out specifically that circumstance: that "in doing thèse 
acte he is acting entirely outside of the regular duties and responsibility 
of the consular office, as recited in régulation 321." 

Régulation 312 says: "It is to be understood that in such cases the con- 
sular officer does not act in his quality of an agent of the fédéral govern- 
ment, but simply as a citizen of the United States whose local position 
and character render him available to his fellow-citizens for such services 
as might bave been rendered by a private individual," i. e,, an officiai 
personage doing those acts under the authority of laws from other states 
or other sovereignties, which laws might hâve appointed any private in- 
dividual to do precisely the Same acts. This construction seems to me 
to be not only in harmony with the settled construction of the United 
States stetutes in limiting them to the subjects of fédéral jurisdiction, 
but also to be entirely just and bénéficiai. The consul's acts, in thèse 
matters are wholly voluntary; there is no obligation upon him to do 
thèse acts, if they are such as I speak of. And if he is under no obli- 
gation whatever to do them, if they are entirely outside of the consular 
business, the government bas no interest in the question whetherthe acts 
are done or undone. What equity, therefore, is there in the govern- 
ment's demanding the fées for his labor? Congress might, of course, 
prohibit his doing such acts; they might prohibit the use of the seal as 
évidence that he had done them; but it is for congress, and not the court, 
to say how far he may be permitted to use the seal. 

It is for the convenience of American citizens, possibly of others, that 
services of this kind should be done to some extent by the consul, or by 
some one in his position. He is under no obligation to do them; and if 
he is not to be paid anything for doing them; if his fées are to be re- 
turned to the government, that wholly discourages the doing of such acts, 
and would naturally lead to their discontinuance, and to the inconven- 
ience of our citizens to that extent. Whenever congress makes it the 
duty of the consul to do certain acts, then those acts become officiai by 
virtue of that obligation; but so long as it is left entirely voluntary, I see 
no reason in the claim that the fées for what is done voluntarily, atsome 
v.33F.no.9— 37 
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trouble and cost to the officer, outside of the business aad intereata of the 
government, should be returned as officiai Ibes belonging to the govern- 
ment. 

For thèse reasons I think the verdict should be for the défendant on 
the évidence as I hâve assumed it tp be, viz., that the acts of the consul 
in the matters embraeed in Exhibit 1 were ail donc under state laws, 
resting for their validity uponetate laws, and npt upon any statute of 
the United States, and haying no référence to any business of the United 
States, or to any fédéral relations; and the verdict ynR be so directed. 

ON MOTION FOÏl NEW TRIAL. 

Bkown, J. Upon the exceptions argued before me npon this motion, 
only the same points hâve been preaented that were submitted at the 
trial; althongh they bave been argued with greater fuUness and détail. 
I am not satisfied that there was any material error in the conclusion 
reachedat the trial. 

As regards the first point, that moneys voluntarily paid could not be re- 
covered back, further argument bas not; supplied any authority showing 
that that principle bas ever prevented the correction of an account rendered 
so to accord with justice, when the suit itself was not brought upon an ac- 
count stated,;butwas brought fora balance alleged to accrue during the 
whole periodi and when the proofs show that the plaintiff had treated the 
account as an open one, by making corrections going back to the beginning. 
In speaking of the case at the trial as though the moneys coUected for the 
notarial fées now claimed by the défendant to belong to bim had been 
actually paid over to the government, too much was, perhaps, apparently 
Conceded to the plaintiff. But the iact that it was distinctly proved , at 
the trial that the défendant had always retained in bis handsmore than 
the amountof thèse notarial fées now recharged against the government, 
would indicate that no payment of thèse spécifie fées had been actually 
made to the government, unless the moneys which were paid over were 
now so applied as to be deemed a payment of the notarial fées which the 
défendant had credited to the government in bis previous accounts, 
rather thaû the payment of other items in the same account. There was 
no évidence, however, to show that any particular application of the 
moneys previously paid over to the treasury had been made, either by 
the plaintiff or by the défendant. Under such circumstances, the rule 
is stated by the suprême court in Bank v. Bank, 94 U. S. 437, 439, as 
foUows: "The rule settled by this court as to the application of pày- 
ments is that the debtor or party paying the money may, if he chooses 
to do 80, direct its application; if he Ml, the right devolves upon the 
créditer; if he fail, the law will make the application according to its 
own notions of justice. , Neither of the parties can make it after a con- 
troversy upon the subject bas arisen between them and a fortiori not at 
the trial." The court being at liberty, th«refore, to apply the payments 
"according to its own notions of justice," if it finds that the notarial fées 
in questidnwere the property of the défendant, will treat the balance that 
ail the time remained in hia hands, (thë same being always in excess of 
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those fées,) as including the notarial fées that belonged to him; and on 
that application, the case would not be one of any previous voluntary 
payaient^ and hence not a claito to recover anything back. Aside from 
the treatment of this account as an open one, both by the treasury de^ 
partment and by the form of the action, it is not clear to me that if the 
fées were deemed tumed over to the government in the form of accounts 
rendered, they should be treated as payments under a pure mistake of 
law only, so as to preclude aU correction in the final accounting. The 
régulations promulgated by the président, with the tabular list of fées 
containing the same gênerai description of items as those hère considered, 
go far to make the case one of at least mixed fact and law, and to a cer- 
tain extent analogous to that of U. S. v. Lawson, 101 U. S. 164, in which 
the requirements of a superior ofïicer were held to prevent the applica- 
tion of the rule. In reality thèse fées were returned by the consul in 
his accounts in conséquence of a mistake as to the meaning and intent 
of the régulations, which were binding orders promulgated by the prés- 
ident through the state department. In that view the mistake was a 
mistake of fact. 1 Story , Eq. Jur. § 130; PUcher v. Turin, 10 Barb. 436. 
That mistake was corrected by the ruling of the state department in 1874; 
and justice, at léast, requires that the account should be allowed to be 
corrected at any time before final settlement; and I find no authority to 
the coiitrary. 

As regards the other point urged, the court ruled upon the trial that 
the burden of proof was upon the défendant to prove what were the 
items included by mistake in the prior accounts, and that their charao- 
ter was Buch as showed that they belonged to him, and not to the gov- 
ernment. It is urged that the défendant did not prove this, beeause, aa 
it is said, the acknowledgments or aflîdavits might bave been taken un- 
der the authority of section 1750 of the Eevised Statutes, for use either 
in the United States courts, in the District of Columbia, or in the vari- 
ons territories of the United States; and in that event, as they would de- 
rive their whole authority and effect from the United States Statutes, 
they would fall within the régulation of the président, and within the 
définition of officiai fées belonging to the government, as laid down by 
the court at the trial. An examination of the testimony of the défend- 
ant does not seem to me to leave opportunity for this question to be 
raised. The defendant's direct examination showed with considérable 
minuteness the nature of the notarial acts in question, and stated that 
they were for use in the individual states, under state authority, and not 
under any authority of the United States. It was not necessary, and 
would bave been tedious for the défendant in the first instance, to un- 
dertake to go over every one of thèse several thousand items and say the 
same thing of each. Had the plaintiflf desired to question the gênerai 
fact testified to, it had opportunity to cross-examine the défendant as to 
any or ail of the items. The défendant testified that in making up the 
itemized account, the séparation of those that were unofficial and under 
state authority from those that were deemed officiai charges was made 
Trith scrupulous care, and with great labor. Some items relating to ex- 
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tradition proceedings, and therefore connected with fédéral relations, sup- 
posed to be in the list, were found on cross-exaniination net to be in- 
cluded in it. The crosa-examination did not show any mistake in the 
defendant's gênerai statement as to ail of thèse items. 

No error being perceived in directing a verdict, the motion for a new 
trial should be denied. 



SoECHAN et al. V. Schell d al. 

Wireuit Court. 8. D. 2fm York. Decenlber 8, 1887.) 

CusTOMS DuTiBs— Ppospbotive Pkotest— StrccEEDnso FlEM. 

A prospective protest, made by one flrm as to importations made by it, is 
not sucli a protest, as to similar importations made by a flrm succeeding it in 
business, as is required of such succeeding flrm by section 1 of the act of Feb- 
ruary 26, 1845. (5 U. S. St. at Large, 727.) 

At Law. Action to recover back customs duties. 

During 1858, and for some time prior thereto, Armand Lachaîse, Victor 
Fauche, Marins A. Sorchan, and Julien L. AUien, constituted the firm of 
Lachaise, Fauche & Co., and in such firm name imported on February 
10, 1858, by the ship Admirai, from France into the port of New York, 
certnin" mousseline delaines" com'ppëed wholly of worsted, or worsted with 
a satin stripe. Duty at the rate of 24 per centum ad valorem was exacted 
on thèse mmbsseline delaines by Augustus Schell, then coUector of customs, 
under the provision for "ddaines" contained in Schedule C of the act of 
July 30, 1846, (9 U. S. St. at Large, 42,) as amended by the act of March 
3, 1857, (11 U. S. St. at Large, 192.) Against this exaction of duty on 
thèse mousseline delaines, imported by the Admirai as aforesaid, the rate of 
24 per centum ad valorem, the firm of Lachaise, Fauche & Co. , made a pro- 
test, wherein they claimed that the same were dutiable at the rate of 19 
per centum ad valorem under the provison for "manufactures of worsted," 
etc., contained in Schedule D of the said act of 1846, as amended as 
aforesaid. This protest concluded with the foUowing prospective clause, 
Y<m are hereby noûfied that we désire and intend this protest to apply to allfu^ 
ture similar importations made by us, and was signed '^Lachaise, Fauche & 
Co." In 1859, the firm of Lachaise, Fauche & Co. was dissolved, and 
succeeded in business by the firm of Sorchan, AUien & Diggelmann, 
which was composed of the aforesaid Marins A. Sorchan, Julien A. Al- 
lien, (and Victor Fauche, as spécial partner,) and one Charles Diggel- 
mann, the latter of whom had an interest in the profits of the firm of 
Lachaise, Fauche & Co.; the assets of the former firm passing to the lat- 
ter firm. During the years 1860 and 1861 the firm of Sorchan, Allien 
& Diggelmann made, in their firm name, 14 importations from France 
into the same port, of like "m^vsseline delaines," upon which collector 
Schell exacted duty at the rate of 24 per centum ad valorem, under the 
aforesaid provision for "ddai'oesf but this firm made no protest against 
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this exaction. Thereafter the firm of Sorchan, Allien & Diggelmann 
brought this action to recover (besides other things) an alleged excess of 
duty of 5 per centum ad valorem exacted upon thèse 14 importations. 
The law which in 1858, 1859, and 1860 permitted the bringing of ac- 
tions to recover alleged excessive duties, was the act of February 26, 
1845, (section ] , 6 U. S. St. at Large, 727,) and, besides other things, it 
provided that no action should be maintained against a coUeotor to re- 
cover such duties, uniess the same were paid under protest, and "uniess 
the said protest was made in viriting, and signed by the claimant at or before 
the payment of said duties." At the trial of this action it appeared t.hat 
thèse 14 importations weredutiableatl9 per centum ad ratorem as "man- 
ufactures of worsted," etc. The plaintifs therein, the sole surviving 
partners of the firm of Sorchan, Allien & Diggelmann, made no attempt 
to prove the making by that firm of a protest as to thèse 14 importa- 
tions; but introduced in évidence the aforesaid protest, by the Admirai, 
of Lachaise, Fauche & Co., and relied on the same by virtue of the 
concluding prospective clause thereof to recover the alleged excessive 
duty of 5 per centum ad valorem exacted on thèse 14 importations. At 
the close of the plaintifFs' case, the défendants' counsel moved the court 
to direct a verdict in favor of the défendants as to these.l4 importations, 
on the ground that, as the protest by the Admirai, was a protest made 
and signed by Lachaise, Fauche & Co., the plaintifFs' firm of Sorchan, 
Allien & Diggelmann had made and signed in their name no protest as 
required by the said act of 1845. 

Almon W. Griswold, for plaintiff, cited Brune v. Marriott, Taney, 132, 
9 How. 619; Steegman v. Maxwell, 3 Blatchf. 365; HvMon v. ScheU, 6 
Blatchf. 48; Wett&r v. Schdl, 11 Blatchf. 193; UUman v. Murphy, Id. 
354; Herman v. Schdl, 18 Fed. Rep. 891. 

Stephen A. Walker, U. S. Atty., and Thomas Greenwood, Asst. U. S. 
Atty., for défendants. 

Lacombe, J. , (orally.) This is the reductio ad absurdum of the doctrine 
of prospective protests. To say that, because on some day in one year 
the collector is notified that the firm of Lachaise, Fauche & Co. object to 
paying the duties assessed on a certain class of goods for specified reasons, 
that officer is chargeable with notice that when, on another day, two 
years later, the firm of Sorchan, Allien & Diggelmann enter similar goods, 
they are objecting on the same grounds, and mean to take their claims 
into court, is preposterous. The collector is under no obligations to ad- 
vise himself as to who composed the various firms hedeals with. As 
indieated in Fauche v. Schdl, ante, 336, this doctrine of prospective pro- 
tests is a judicial graft upon the statute of February 26, 1845, (5 U. S. 
St. at Large, 727,) and it will be foUowed hère only so far as the settled 
course of adjudication in this circuit bas carried it. The présent case as 
to thèse 14 entries lies outside of those limits, and I shaîl therefore, as 
to them, direct the jury to find for the défendant. 
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UiiMAN t). Chiokerinq et ol. 

(Oirouît Ooùrt, B. Massachusetts. January 16) 1888.) 

Patbistb for Invbntioiis-7-Iii;cen8b— Action fob Infhing^ment— Eqttitt Ju- 
ei8dicti0n. 

A licensee, claiming âaniages for pkst infringement of a patent, aued in eq- 
uity in the name of tne patentée. Èetd, that the court had no jurîsdiction, as 
tàe remedy was at law. 

InEquity. On défendants' plea to the bill. 

, Thi8 action waa brought by William P. Ulman, on behalf of Epami- 
npndas Wilson, against Charles F. Chickering and another, to recover 
damages for the infringement of a patent. Défendants pleaded in bar 
to the suit. Plaintiff set down the plea for argument. 

/. D, Van Duzee, for complainant. 

J. H. Young, for défendants. 

CoLT, J. This case now comes before the court on défendants' plea 
to the bill which the plaintiff had set down for argument. The plea 
sets up in bar to the suit that the suit is prosecuted in the name of Ul- 
man, by and on behalf of Wilson; that Wilson is the only party inter- 
ested in prosecuting the suit; that his only interest in the patent in ques- 
tion is uuder and by virtue of the license granted him June 1, 1877, 
and that said license was revoked, and his said interest in the patent 
•thereby terminated prior to filing the présent bill, August 13, 1880; and 
that it was so determined by this court in the suit brought by Ulman 
and his new licensees, Hammacher & Co., against said Wilson. 

The only question before the court is the sufficiency in point oflaw 
of the facts ijet up in the plea to prevent the plaintifPs recovery. The 
plea allèges that the license to Wilson was revoked August 13, 1880. 
Admitting the truth of this allégation, as the plaintiff does, for the pur- 
pose of determining the sufficiency of the plea, the case is one in which 
the plaintiff's only claim at the time of the filing of his bill, November 
23, 1881, was for damages for past infringements, and, therefore, his 
remedy was at law, and not in equity. The case comes clearly within 
the décision of Root v. RaUway, 105 U. S. 189, and Hayward v. Andrews, 
106 U. S. 672, 1 Sup. Gt. Rep. 544. Theje is no distinct équitable 
ground in the case that can give this court jurîsdiction. The fact that 
Wilson was obliged to sue in the name of the patentée gives him no 
standing in equity, because he could sue at law in the name of the pat- 
entée. Hayward v. Andrews, supra. The argument of the plaintiff, that 
the plea sets up an estoppel by judgment which does not bind him be- 
cause the parties are différent, fails to meet the plea, because the plea 
also specifically allèges that the license was revoked at a certain date 
which was more than a year prior to the filing of this bill; and it is the 
admission of the truth of this allégation that is fatal to the bill. The 
grounds upon which the plaintiff seeks to distinguish this case from 
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Boot V, RaUway, I do not think sufficient to take the case out from the 
principle there established. Nor in the other reasons urged by the plain- 
tiff do I find any good ground for invoking équitable jurisdiction of the 
court. 

The plea should be sustained and the bill dismissedj and it is so or- 
dered. 



Glaenzer et al. v. Wiedebeb et al. 

K^rcuU Court, 8. D. New York. Novemljer 1. 1887.) 

Patents pou IiîVBNTroNS— Infeingembnt— Pheliminabt Injottctioit. 

Where on a bill to restrain infringement of a patent, it appears from the dé- 
fense made, that complainant's patent will be very narrowly sustained, if at 
ail, a preliminary injunction will be denied. 

In Equity. On bill for injunction. 

Plaintiffs, Jules Glaenzer and another, filed their bill agaînst P«ler 
Wiederer and another, to enjoin défendants from infringing letters pat- 
ent No. 182,633, dated September 26, 1876, issued to P. L. Brot, as- 
signée of L. T. Berton, for a compound folding mirror, which plaintiffs 
now claim to own. The hearing is on a motion for a preliminary in- 
junction. 

Eaton & Lewis, for plaintiffs. 

Qoepd & Baegener, for défendants. 

Lacombe, J. Complainant, on his application for preliminary injuno- 
tion, refers to the décision of Judge Wheelek in Hall v. Stem, 16 Fed. 
Rep. 463, sustaining this patent. Additional évidence, however, which 
was not before the court in that case, is hère presented. If, in view of 
that new proof, complainant's patent is to be sustained at aU, it mcistbe 
sustained by so narrow a margin as hardly to warrant a décision in hia 
favor in advanoe of the trial. In view of this condition of affairs, and 
of the other questions raised on the motion, the application for injunction 
is denied. 
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Kennedy d aï. v. McTammany. 

{Circuit Court, D. Massachusetts. January 87, 1888. 

Copyright — Shkbt Music — Pebporated Strips fob Obganbttes. 

The manufacture and sale of perforated strips of paper to be used in Organ- 
ettes, and by whioli a certain tune is produced, is not a violation of the copy- 
righted sheet music of the same tune. 

In Equity. Bill for injunctiqn. 

William H. Kennedy and others, filed their bill to restrain John Mc- 
Tammany, Jr., from violating a copyright. 
James E. Maynadier, for complainants. 
p. T. & Ti H. Russdi, for défendant. 

CoLT, J. This case has been thoroughly presented to the court. It 
is admitted that the plaintiffs are the owners of a valid copyright in a 
certain song and musical composition entitled "Cradle's Empty, Baby's 
Gone," and thàt the défendant makes perforated papers which, when 
used in organettes, produce the same music. The sole question in issue 
is whether thèse perforated sheêts of paper are an infringement of copy- 
righted sheet music. To the ordinary mind it is certainly a difficult 
thing to consider thèse strips of paper as sheet music. There is no clef, 
or bars, or lines, or spaces, or other marks which are found in common 
printed music, but only plain strips of paper with rows of holes or per- 
forations. 

Copyright is the exclusive right of the owner to multiply and to dis- 
pose of copies of an intéllectual production . Drone , Copyr . 100. I cannot 
convince mysèlf that thèse perforated strips of paper are copies of sheet 
music, within the meaning of the copyright law. They are not madeto 
be addressed to the eye as sheet music, but they form part of a machine. 
They are not designed to be used for such purposes as sheet music, nor 
do they in any sensé occupy the same field as sheet music. They are a 
mechanical invention made for the sole purpose of performing tunes 
mechanically upon a musical instrument. The bill itself states that they 
are adapted and intended for a use whoUy différent from any use possi- 
ble to be made of the ordinary sheet music. Their use resembles more 
nearly the barrel of a hand organ or music box. 

The arguments urged by the complainants, while forcibly put, do not 
seem to me to be whoUy sound, or entirely applicable to this case. It 
is said that sheet music may consist of différent characters or methods, 
as, for example, the Sol Fa method, and that the perforated strips of the 
défendant are simply another form of musical notation; but the reply to 
this is that they are not designed or used as a new form of musical nota- 
tion. If they were, the case would be différent. Again, it is said, that 
they can be used as sheet music the same as the Sol Fa method; but the 
answer to this is that they are not so used. While it may not be denied 
thp.t some persons, by study and practice, may read music from thèse 
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perforated strips, yet as a practical question in the musical profession, 
or in the sale of printed music, it may be said that they are not recbgnized 
as slieet music. The question ia not what may be doue as an experi- 
ment, but whether, in any fair or proper sensé, thèse perforated roUs of 
paper, made expressly for use in a musical instrument, can be said tobe 
copies of sheet music. The complainants further suggest that the Sol 
Fa copy , or the raised copy for the blind, do not take the place of printed 
music, in reply to which it may be said that their purpose and object is 
to supply the place of printed music, and that they subserve the same 
purpose. I find no decided cases which, directly or by analogy, sup- 
port the position of the plaintiffs, and it seems to me that both upon rea- 
son and authority they hâve failed to show any infringement of their 
copyright, and that, therefore, the bill should be dismissed. 



The Captain Miller. 

The Manatee. 

Gaener a al. V. The Captain Milleb^ 

McIntiee V. The Manatee. 

(Circuit Court, Jf. D. Florida. January 9, 1888.) 

Collision— Failtjbb to Complt with Bignals— Mutual Fault. 

Two steam-boats were going in the same direction, one in advance of the 
other, The rear beat signaled a désire to pass the other to the starboard; the 
otherboat signaled a désire^ to continue ner course; but neither fnlly com- 
plied with the meaning of its signal, and, as a conséquence, a collision re- 
sulted. Héld, each contrîbutéd to the resuit, and were equally liable for the 
damages contended for. 

In Admiralty. 

The plaintififs, Charles E. Garner and E. N. Holt, filed a libel against 
the steam-boat Captain Miller, at the Jacksonville December term, 1887, 
claiming damages for a collision with the steam-boat Manatee. W. H. 
Mcintire, master of the Captain Miller, for himself and owners, filed, at 
the same term, an answer and a cross-libel against the Manatee, for dam- 
ages for the same collision, -, 

A. B. Meek, for libelants. 

Fleming & Daniel, for respondents. 

Pardee, J. On the twenty-fourth of April, 1886, the steani-boats 
Capt. Miller and Manatee were navigating the St. John's river, from 
Green Cove Springs to Jacksonville, when a collision occurred betWëen 
them, in which the former was slightly and the latter considerably dam- 
aged. , The owners of the Manatee filed a libel against the Capt. Miller, 
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alleging that the: Manatee was witbout fault, and the Capt. Miller whoUy 
to blaïue.. Themaster of the Capt. Miller, for himself and owners, re- 
olies with an answer and cross-libel, in which the fault for the collision 
is thrown entirely upon the Manatee. A great many witnesses, consist- 
ing of the crews of both boats,. passengers, and spectators on shore, hâve 
been examined, and, of course, there is a direct conflict of évidence on 
nearly every material point. 

It seems that both boats, on the morning of April 24, 1886, were ly- 
ing'at thewharf at Green Cpve Springs, due to leave for Jackson ville and 
wfiy landings at 6:30 o'clock. The Miller lay at the end of the wharf, 
head dçwnstreani, and the Manatee on the north or down-river side of 
the wharf with head out, both with steam up, ready to start witbout de- 
lay, and withoiit turning or backing. The first lariding of the Miller 
was to be Magnolia, on the left bank of the river, and the first landing of 
the Manatee was Remington Park, on the right bank, — both places sev- 
eral miles below Green Cove Springs; but the course of each boat was 
the saine for the first half mile, and until a certain beacon on the west 
side of the channel should be rounded or passed. There was understood 
to be a rivalry between the two boàts, as to speed as well as in trade, 
and this trip was to be the last one of the Miller for the season; and as 
they both were expected to start at the same time, many people on and 
ofi" the boats were oo/the lookout for a boat-race. The master of the 
MillersayS that to avoid a race hestarted bis boat 10 minutes before the 
time fixed for leaving Green Cove Springs, and that, as he was starting, 
the master of the Manatee, who waa not on board bis boat, but was com- 
ing down the wharf, qùickened his pace, boarded bis tiôat, and started 
her as soon as the stern of the Miller had deared the wharf. It is un- 
disputed that tbe Manatee started àfter the Miller as soon as thelatter 
had oleared the wharf. The course of the Miller wasaearly straight for 
the beacon. The course of the Manatee waS to run a lehgth or two aihead 
atud then ^traighten up to port in tjie djirection of the beacon. When 
the Manatee was one or two lengths from the wharf, and before she could 
bave been well straightened up to her coixrse, she sounded one whistle, 
as a signal she desired to pass the Miller to starboard. This signal was 
answered by the Miller with one whistle. On the passihg of this signal 
there ia no évidence that either boat altered its helm. From this signai 
on until nestr the beacon, aside from the facts that whistles werè blown by 
each boat, and that the Manatee dosely ebased the Miller, and that there 
wasa collision between thebow of the Manatee and the starboard quarter, 
near the stem, of the Miller, the évidence is tooconflicting for the court 
to say with certain ty what was the exact conduct of either boat. 

The weight of the évidence so far; as the number of witnesses, inter- 
ested and disinterested, is concerned, is that as the Manatee came up on 
the Miller's starbom-d quarter, the latter crow^edto starboard, blowing 
twpwhistlesfrpmitime to time, to which the Manatep, answered with one, 
untiltfbortly the Miller changed her course so far to starboard as to put 
hersçlf directly across the bowsof the Manatee and render a, collision in- 
eyitable. : The theory of the Milles'? master»'" and of her ieamed proctor, 
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that the master of the Manatee, faîHng to pass by thé starboard, thought 
to carry out the rumored threat to sail around the Miller, by changing 
his course to port, passing under the Miller's etem, and then pass her on 
her port side, and, in so attémpting, erred in calculation and failed to 
clear the Miller, and thns caused the collision, is very plausible, and is 
strongly supported by évidence and circumstances, and is in a Une with 
the uiidisputed conduct of the Manatee from the start. The whole case, 
however thèse détails may be, leaves a decided impression on the mind 
that for the collision both boats were to blâme. The Manatee evidently 
started from the wharf to race with, and, if possible, beat the Miller. 
With this design, the master signalled to pass before his boat was under 
full headway, or had her course. He only partly complied with the 
navigation rule under which he was pretending to act; for he did not, 
when he gave the one short blast of the steam-whistie, to signify his de- 
sire and intention to pass the Miller by the starboard, pvi hw hdm to port, 
aa the rule requires. It is clear he did not put his helra to port at that 
time, for he does not so testify; and the apparent fact is that at the time 
he had and kept his helra to starboard, so as to lose no time in rounding 
to his course and in following the wake of the Miller. If he had, as the 
rule r.e<Jïlires, put his helm to port, there would hâve been no collision, 
as he would not then hâve followed directly the wake of the Miller so as 
to hang on and lap her quarter so close as from 50 to 100 feet. 

The weight of the évidence is to the efièct that, after the one-whistle 
signal given by the Manatee and answered by the Miller, very soon the 
Miller gave two blasts of her whistle, which was answered by the Man- 
atee with one whistle, and then again, before the collision, the two whis- 
tles were sounded by the Miller, and the Manalee answered with one. 
The master of the Miller say s that thèse signais were given by him to 
indicate that he would continue his course, while the master of the Man- 
atee say.s that after the Miller had answered the first signal given by the 
Manatee "he knew of no rule to justify the Miller in blowing two whistles 
afterwards." Article 19 of the act of congress approved March 3, 1885, 
entitled "An act to adopt the revised international régulations for prevent- 
ing coUisionat sea," (23 St. at Large, 438,) says that: 

"In taklng any course authorized orrequired by thèse régulations, a Steam- 
ship uhder way may indicate that course to any ottier ship whiclrsbe bas in 
sight by the following signais on her steam-whistle, namely, one short blast 
to mean, «I am directing my course to starboard;' two short blasts to mean, 
'I am directing my course to port;' three short blasts to mean, 'I am going 
full speed astern.' The use of thèse signais is optional; but if they are used, 
the course of the ship must be in accordance with the signal made." 

In the light of this statute, when the Miller answered the one whistle 
of the Manatee, and afterwards gave the signal of two short blasts, it in- 
dicated to the Manatee that the Miller was directing her course to port; 
and when the Manatee answered with one whistle it indicated to the 
Miller that the Manatee was directing her course to starboard. But in 
fact, under the évidence, the Miller was not directing her course to port, 
but was crowding to starboard, and the Manatee was not directing her 
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course to starboard but was hugging up to the Miller and attempting to 
pass her. A iwoper understanding of thèse statutory signais, and a com- 
pliance with them, would hâve kept the Miller and Manatee on diverging 
courses, and a collision would hâve been impossible. And, if neither 
the master of the Miller nor the master of the Manatee knew of the statute, 
(as is extremely probable,) but did know of the navigation rules as to 
the meaning of thèse signais under such rules, and had complied with 
them, then, when the Miller gave the two whistles, she would hâve held 
her course, and when the Manatee gave the one whistle she would bave 
put her helm to port, and a collision would not hâve resulted. See nav- 
igation rule 8. 

The substance of the whole matter is that the Miller contributéd to 
the collision by not holding her course, and the Manatee contributed to 
the collision by unnecessary and improper chasing the Miller, running 
too dose to her, and in not compiying with the letter and spirit of the 
navigation rules; or, in the expressive language Of Capt. Meyers, a dis- 
interested witness: "Both boatswere jockeying." The damages and costs 
shoUld be divided. The damages to the Manatee, as reported by the 
commissioner, are not disputed. The damages to the Miller weretrifling, 
and are not contended for on appeal. The accompanying decree will be 
entered in the case. 

This cause came on to be heard on the transcript of appeal, and was 
argued, whereupon the court, being satisfied that in the collision on April 
24, 1886, between the steam-boats Miller and Manatee, on St. Johns river, 
Plorida, both beats were to blâme, and that the damages and costs ought 
to be divided, it is ordered, adjùdged, and decreed, for the reasons on 
file, that libelants Charles E. Garner and Edmund N. Holt do hâve and 
recover from W. H. Mcintire, master, etc. , claimant, and John G. L'Engle, 
surety on the release-bond, the sum of $507, being one-half the damage 
suffered by the steam-boat Manatee in the collision aforesaid. And it is 
further ordered, adjùdged, and decreed that the costs of the district court 
and this court, including the costs of transcript and master's fées, be taxed 
by the clerk, approved by the district court, and that said costs be paid, 
one-half by the libelants and their sureties, and the other half by the 
cross-libelants and their sureties. Execution may issue on this decree 
âve davs after costs are taxed. 
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The Delaware.* 

CuFF V. The Delawaee. 

(Circuit Court, B. D. New Twk. December 13, 1887.) 

Appbal — Final Deckbb— Dismissal fob "Waptt of Etidbiîoe. 

A decree oî the district court dismissing a libel for want of évidence is not a 
final decree, 'within the meaning of the sfatute allowing appeals from the dis- 
trict court, in admiralty, and an appeal therefrom will not lie. 

In Admiralty. On motion to dismiss appeal. 
Goodrich, Deady & Goodrich, for libelant. 
Carpmter & Mosher, for claimant. 

Lacombe, J. This ia a motion t« dismiss an appeal from a decree of 
district court, on the ground that such decree is not final, within the 
meaning of the statute allowing appeals from the district court, in ad- 
miralty. ' When the case was regularly reached for trial in the district 
court, appellant's counsel moved for a postponement, which was refused; 
and, upon his further statement that his witnesses were ail away, and 
that he had no évidence to offer, counsel for claimant moved to dismiss 
the libel, as no évidence had been submitted. The motion was granted, 
and decree of dismissal entered. The case is clearly covered by the 
prior décisions of The Merchant, 4 Blatchf. 105; and FarreU v. Campbell, 
7 Blatchf. 158. 

The motion is granted. 



The Cabl Fbedeeick. 
The Enoch Talbot. 



SuNSET Téléphone & Tel. Co. v. The Cakl Fbedeeick and Thb Enoch 

Talbot. 

{District Court, N. B. Caîifornia. December 5, 1887.) 

1. COIiLIBION— WlTH StJBMAHINE CaBLE— DkAQGING ANCHOB. 

Whereasbip bas been lying atancbor iooneBpotforl8days,and suddenly, 
in the night, begins drageing, and it af terwards appears tbat a kedge wbich had 
been lost had so f ouled her anchor as to wrap round the chain, and cause the 
anchor to lose its hold, the accident must be ascribed to the péril of the sea. 

2. Same. 

When a ship drags her anchor by a péril of the sea, and it does not appear 
that the dropping of a second anchor would bave been of any avail, and tfaere 
is no eyidence to show want of reasonable skill and diligence on the part of 
the captain, the vessel is not lîable. 

•Keported by Edward G. Benedict, Eaq., of the New York bar. 
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In Admîralty. Libel for damages. 

The Sunset Téléphone & Telegraph Company filed a libel against the 
ships Cari Frederick and Enoch Talbot, alleging that by carelessness and 
naismanagement they had draggëd thèir anchors against the submarine 
cable of the libelant, and had broken it. 

PiMmry & Bîcmding, for libelant. 

MiUon Andros, for claimanta. 

HoFFMAN, J. I have carefully. reconsidered the évidence in thèse 
cases, and have come to thé conclusion that the judgment heretofore ren- 
dered was erroneous. That the cause of the accident was the fouling of 
the Enoch Talbot's anchor with a kedge, which had been lost or aban- 
doned by some vessel, and which waa lying on the bottom of the bay, 
unknown to and unsuspected by any one, is, I think apparent. When 
the anchor was hove up, after the accident, it came to the surface crown 
tCp; and with the chain iso wound aroUnd it as to deprive it of àll èffi- 
cacy as an anchor, except from its mère dead weight. It is suggested 
by the advocate for the libelant, that there is no proof that this fouling 
occurred before the Talbot began to drag. There is, of course, no direct 
prbof, becàus'é ocular observation was impossible. But to what other 
cause can We attribute thé dragging of the ship? There was no high 
wind or sea. The ebb-tide was tuiining, however, with unusual force. 
There wâs ûothing, therelbre, in the nature of a t>is mÂjor, which could 
have caùsed a Well-anchored ship to break from hermoorings. She had 
lain at the sàmé place for ïè days; when suddenly, on the night of Au- 
gusl 7th, the second mate, who kept the anchor watch, observed that she 
was dragging. The only probable explanation 6f this circumstance is 
that her anchor had fouled, and lost its hold on the bottom, which, in 
fact, proved to be the case. To suppose that this occurred after she be- 
gan to drag is to leave the dragging wholly unexplained and inexplica- 
ble. But the condition in which the anchor and chain were found, when 
Bubsequently hove up, seems tb detnonstrate that the fouling must have 
occurred beibre, and not after, the dragging commenced, and was in fact 
the cause of it. The condition of the anchor and chain was illustrated 
in court, by .^he exhibition of a mpdel. From the, number of turns 
which the chain had taken around t^ stock and crown it was apparent 
that the ship must have swung to the tide more than once, aiter the 
kedge was picked up; a fact inoonsistent with the idea that the kedge 
was picked up after she began to drag, and when she was drifting to the 
ebb-tide. , , ., , 

If then, the fouling of the andior was the true cause of the accident, 
the coHiàion must be ascribed to à péril of the sea; for such an unusual 
and unforéseen occurrence is ïiké ètrikïng oh an unkno wù or sunkéh rock, 
or a derelict wreckj^an accident fpr the conséquences of which the ship 
is not responsible. But the masterof a vessel, even though the cause of 
the acûideût ïhày be a péril of the sèa, is névertheléss bound to the exer- 
cise of reasonable care and nautical skill to avoid or mitigate its injurions 
conséquences. The only fault charged upon the master in this case is 



THE MAGGIE M. 691 

that he did not let go his second anchor. The second mate seems to 
hâve thought this advisable. But the captain's judgment was that he 
had not room enough to give her sufïicient chain to bring her up before 
striking the Cari Frederick. He further says the anchor would hâve 
dropped over the chain of the latter vessel, and would hâve had no ef- 
fect. Both the captain and the second mate agrée that the second an- 
chor, if dropped, could not hâve prevented the collision nor the subse- 
quent drifting of both vessels down the bay, to the vicinity of Blossom 
rock. This opinion is confirmed by the fact that when the master did 
let it go, because, as he says, he did not like to go on the rock with an 
anchor on his bow, it had no effect whatever, and the vessels continued 
to drag until brought up by a change in the tide. When the primary 
cause of disaster is shown to bè a péril of the sea, the proofs should be 
clear that it might hâve been prevented by the exercise of reasonablé 
skill and diligence. Errôr of judgment ought not to create a liability, 
unléss the error be such as to ahow incapacity, or the want of that degree 
of professional skQl which reasonably may be exacted of a ship-master. 
It must also plainly appear that but for that error the damage would hâve 
been avoided, or appreciably mitigated. 

I do not consider that the proofs show that the master in this case com- 
mitted any error disclosing a want of reasonablé skill and diligence. 
I think, on thé contrary, that the prépondérance of proof is in favor of 
the conclusion that the dropping of the second anchor would hâve been 
wholly ibeffectual to prevènt or tnodify the injurious conséquences of the 
accident. Libel diBtnisséd. 
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BoBiNSON et al. v. The Maggib M. 

(JHttriet Court, 8. D. Nea Torh. January 18, 1888.) 

ADMisALTr— STiPtTLATioN— SuBETT Dbfbudino Liablb pob Intbbest.' 

One whp signa a stipulation for the value of a vessel libeled, and thereafter 
défends the suit, is liable for intereston the face of such stipulation from the 
time it was flled, though he acted slmply as. agent for an absent owner. 

In !4dmiralty. 

Sehry Broadhead, for libelants. 

OUn, Rives, & Montgom&ry, for claimants. 

Beown, J. The bark in question being British, and her owners rés- 
ident abroad, upon her arrest by the marshal, Jjeonard «S: Florez, the 
ship's £^ents hère, intervened as agents of the owners, and filed a claim 
on the owners' behalf. They executed a stipulation for the agreed value 

'Beportedby Edward G-. Benedict, Esq,., of the ffew York bar. 
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of the vessel, appeared in the cause, and in November, 1885, interposed 
an answer in behalf of the owners, and signed it in their own names, as 
respondents. The resuit of the trial shows that the libelants are entitled 
to a greater sum than the amount of the stipulation. The libelants 
daim the right to enter a decree for the amount of the stipulation, v)Uh 
interest thereon from the day it was filed, on the ground that the obligors 
therein, by personally appearing and making themselves parties to the 
record^ and defending the action, are responsible for interest on their 
stipulation during the time that they hâve delayed the libelants in ob- 
taining their rights. See Rule 10, Sup. Ct.; Rule 71, Dist. Ct. The 
respondents contend that it being plain that the obligors signed the stip- 
ulation as sureties only, and acted only as agents of the absent owners 
in the défense, there is no reason for charging them personally with what 
is legally only the act of the principal ; or for holding the sureties beyond 
thé face of their stipulation. As bearing on this question, the respond- 
ents hâve moved to ataend their answer, nunc pr-o tune, by adding after 
their signatures as "respondents," at the end of the prayer for relief, the 
words "as agents as aforesaid." Although the affidavits on which this 
motion is made do not show that the agents had no personal or pecuni- 
ary interest in the défense, ail the papers do sufficiently show that they 
designed to act as agents^only ; and in order that no piere form of words, 
or accidentai oversight, may be deemed to affect the question as to the 
extentof their liability^ I think the motion should be granted, nuncpro 
tune, as of the date when the answer was filed. , But, with the amend- 
ment granted, I still think the stipulators are responsible for interest on 
the face of their stipulation, l'he Belle, 5 Ben. 67. I cannot distiuguish 
the case from that of 2%e William Stover, 1 Curt. 201 , in which Mr. Jus- 
tice CuRTis held the stipulators responsible, who, as in this case, inter- 
vened and defended as agents of absent owners. In bis opinion he ex- 
amines the question in ail its aspects,, and holds the agent liable as the 
only person before the court over whom the court can bave any control; 
as the dominus lUis, delàying the libelant by his personal appearance and 
défense, though acting as agent only; (The Dundee, 2 Hagg, Adm. 137;} 
and as being, on the ordinary rules of law, personaily liable for his acts 
in behalfof a /oreig'n principal. See The Svliote, 23 Fed. Rep. 919; Ber- 
vrind V. Sdivitz, 25 Fed. Rep. 912, 918. 

The'responsibility of the agei.t or surety, as a principal, for interest 
on his stipulation, where he thus "appears and défends," appears also to 
be recognized by the suprême court in the cases of The Wanata, 95 U. S. 
612, and The Maggie I. SmUh, 123 U. S. 356, 8 Sup. Ct. Rep. 159. The 
decree should, therefore, be for the amount of the stipulation, with in- 
terest from the time it was filed, with costs. 
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BooTH et al. v. Lloyd et al. 
{Oireuit Court, D. Maryland. May 6, 1887.) 

1. CouHTS — Fedbsal Jueisdiçtion — Fedbkal Question — Suottcibnct op 

Pleadenô. 

Plaintiffs alleged that their property had been seized under color of a state 
law, which was alleged to be void as againat the fédéral constitution. Held, 
on demurrer, that a fédéral question was suflaciently presented without form- 
ally allegîng that the circumstances of the arrest were such as tocall forththe 
opération of the state law. 

2. CoNSTiTUTiONAL Law — Pkivilegbs OP CiTizBNs — Maeyland Otsteb Laws. 

The Maryland act of 1884, c. 518, prohibits the use of vèssels to buy oysters 
on the Chesapbake bay unless a lieense is obtained from the state therefor, 
condltioned npon a twelve-months résidence in the state, and the payment 
of a tonnage fee. Held unconstitutional, as denying citizens of other States 
privilèges enjoyedby ttose of Maryland. 
8. Sam^— Imposition ôp Tonnage Tax— Maryland Otsteb Laws. 

The law is also void as imposing a tonnage duty. 
4. Thespass-t-Bt Opficers^Authority op Unconstitutional Law. 

Inorder to make a member pt the Maryland board of public works liable 
for à tréàpass committed by an ofScer of the state flshery force, under côlor 
of authi>rity of an unconstitutional state law, it must be directly shown that 
the oiBcer acted under directions of said board, and that such member con- 
curredtherein. 
6. Damagibs— Trespabs by OppiciiRs— Unconstitutional Law. 

Where a vessel M seized and detained by oiflcers acting under an unconsti- 
tutional state law, supposed by them to be valid, the damages, in the absence 
of harshness or rigor in the seizure, will be conâned to the actual value of 
the cargo lost, and the additional expense for the crew, etc., caused by the 
détention. 

The state of Maryland, by an act of her gênerai assembly, passed at 
the January session, 1884, c. 518, provlded that no person should em- 
ploy any vessel to carry, buy, or seîl oysters on the waters of the Chesa- 
peake bay and its tributaries, without first having obtained a lieense so 
to do from the state; and aJso thât no one should obtain such lieense 
unless he had been a citizen and résident of the state for 12 months im- 
mediately preceding the application for lieense, and until he had paid 
the sum of three dollars to the state for every ton the vessel might meas- 
ure. The plaintitf firm consisted of Alfred Booth and William V. Booth , 
who are citizens of Dlinois, and Alfred E. Booth, who is a citizen of Mary- 
land, and are largely engaged in canning oysters in Baltimore for the 
markets of the world. They send barges down the Chesapeake, towed 
by tugs, the tugs being licensed and enrolled vessels of the United States, 
from their canneries in Baltimore, to the oyster grounds, where their 
agents purchase oysters, load the barges with them, and they are then 
towed back to the canneries. In this way oysters are coUected for their 
business. They applied for licenses for their vessels to carry, buy, and 
sell oysters, but were refused, on the ground that they were not ail of them 
citizens of Maryland. tJndër the advice of counsel they proceeded with 
their business, and two of their barges, loaded with oysters, were seized 
by the state fishery force, and their captains arrested and held to bail by 
a justice of the peace, on the charge of carrying oysters without having 
v,33F.no.lO— 38 
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first obtained a license, as aforesaid, required by law. The officers of the 
state fishery force are appointed by the board of ipublic works, and are, 
under its control and direction, charged by the law with the exécution 
of the oyster license law of the State. The plaintifi^, therefore, brought 
this suit against Henry Lloyd,.^qvernor, J. Frank Turner, comptroller, 
and John S. Gittings, treasurer, oi' the state of Maryland, who constitute 
the board of public works, and ia.gainst James J. Waddell, commander 
of the stite fishery force, and Lemijel Smoot, captain of.one of the vessels 
of that force^who, in fact, arrested and seized plaintifFs' servants and 
vessels. Capt. Waddell died pending the suit, so that it was impossible 
to prove by hira that the board; of public works had given him the order 
which he transmittçd to Snaoot, to àrrest ail peraons and seize ail vessels 
carrying, buying, and sellingoysters Without a license. Smoot made the 
arrest and seizure in obédience tp the orders of his chièf, Waddell. 

The plaintiffs, in their déclaration, charged that their servants and ves- 
sels had been arrested and seized by the défendants, acting under color 
of the above-reoited àct of the gênerai assembly of Maryland, which act 
was ccttitrâry to the constitution of thé United ^tates, and vpid, and they 
were, therefore, deprived of their rights under the constitution, contrary 
to thè laws afld constitution of the United States. To this déclaration 
the défendants filed their plea.tp the jurisdictipp, showing that one of 
the plainfifis and ail the défendants were citizens of the state of Mary- 
land, and that, therefore, the çôuft was without jurisdiction to try the 
cause. Tô this( plea plaintiffs dçtiiurreâ, and thë demurrèr was sustained. 
Thé plaintiffs then filed an amended déclaration, lo which défendants 
plead — Mrst, not guilty; second, not guilty, and justification under the 
authorityof iÛie Maryland act of 1884, c. 6I81. To the first plea issue 
was joined. On the first part of the second plea issue was joined, and 
as to the justification under the Maryland act of 1884, «.518, they replied 
that the vessels were not lawfuUy seized by Smoot, because the act was 
eontrary to the constitution of the United States, and void, and could 
give him no authority to seize the same. To this replioation défendants 
demurred, and the court overruled the demurrèr. 

Theonlj' question of law remainîng to be decided on the issues drawn 
by the pleadings was as to the liability of executive officers of government 
for âcts done under color of and in obédience to unconstitutional and 
void laws. The case was submitted to thè court,- Bond and Mobbis, JJ., 
without a jury. 

JoAnson itfc ^oftnson, for plaintiffs. 

An unconstitutional act is not a law; It cohfers no rights; It imposes no du- 
ties; it affordsno proteètion; it créâtes rio office; it is, in légal concemplation, 
as inoperative as though it had iievèr been passed. Norton v. Shelby Oo., 
118 U. S. 442, 6 Sup. Ct. Rep. 1121. The case of Osbom v. SanJc, 9 Wheat. 
738, was argued by Henry Clay, Daniel Webster, John Sergeant, Robert Good- 
loe Harper, Sil?s Wright, Hammond, and Brown. "The oounsel for the ap- 
peUants," say the court through Marshall, 0. J., "are too intelligent, and 
bave too much self-respect, to prétend that à void act cân afford any protec- 
tion to thé officers who exécute it. They expressly admit that It cannot." 
Id. 868. Thé àtate of Ohlo passed a law to tax the bank of the United States 
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opei-ating in that atate. The auditor o£ the sfate of Ohio, by his deputy, 
seized $100,000 in specie and bank notes belonging to the bank to pay this tax, 
and deliyered it to Ourry, the treasurer of Ohio, who, in time, transferred it 
to Sullivan, his successor as treasurer. The bank flled Its bill against Ort- 
man, his deputy, and the treasurer, to enjoin them fiom paying that money 
away and to compel them to return it to the bank. Says the Chief Justice, 
page 839: " The appellants expressly waive the extravagant proposition that 
a yoid act;can afford protection to the person who exécutes it, and admits 
tlie liability of the défendants to the plaintiff to the extent of the injury sus- 
tained, in an action at law." The eomnianding oflicer is responsible for ar- 
rests made under illégal orders. McCall v. McDowell, 1 Abb. U. S. 212 ; Cooley, 
Torts, 293, and cases, 688; 2 DiU. Mun. Corp. § 974, p. 977; Bames v. Dis- 
trict of Çoluràbia, 91 U. S. 540; Harmony v. MitcAell, 1 Blatchf. 549, af- 
flrmed, 13 How. 115; 8taoy v. Emery^ 97 U. S. 642; Kilhoum v. Thompson, 
103 U. S. 168; Livingston v. Jefferson, 1 Brock. 212; State v. Chase, 5 Ohio 
St. 529 ; Oreen v. Munford, 5 B. 1. 472. The govemor of Texas was enjoined 
from exeonting a void law. JDacfa v. Qray, 16 Wall. 203. The treasurer of 
a State enjoined from executing a void law. Osbom v. Bank, 9 Wheat. 788; 
U. S. y. Peters, 5 Granch, 115. This suit is not the first pne in Maryland 
against an offlcer for levying an illégal tax. In 1772 an act^ion for trespass 
,was brought against the sherifif pf Charles county for levying the poll-tax 
on tobficco for support of the parsons. Counsel for plaintiff, B. Johnson, T. 
Johnson, Thomas Stone, and S. Cliase. Verdict for f uU amount claimed, £60. 
In fhQÀrUngton Case, ( U. 8. v. Lee.) 106 U. 8. 196, 1 Sup. Ct. Rep. 240, the 
court, by Mr. Justice Millke, say: "No raan in this country is so high that 
he is above the law. No offlcer of the law may set that law at défiance with 
impunity. Ah the officers of the government, from the highest to the lowest, 
are créatures bf the law, and are bound to obey it. It is the only suprême 
power in ottr govermiient, and evéry man who, by accpptîng office, partici- 
pâtes in its f unctions, is only the more strongly bound to submit to that su- 
premacy, andto observe the limitations which it imposes upon the exerciseof 
the authority which it gives. Cou rts of justice are established properly to dé- 
cide upon the controverted riglita of the citizens as against each otlier, but 
alsp upon rights in controversy between them and the government, and the 
docket of the court is crowded vvith authorities of the latter class. Shall it 
be said, in the face of ail this, ànd of the acknowledged right of the judiciary 
to décide, in proper cases, statutes which hâve been passed; by both branches 
of congress. and approved by the président, to be unconstitutional, that the 
courts cannot give a remedy when the citizen has been deprived of his prop- 
erty by force, his estate seized and converted to the use of the government 
without lawful authority, without processof law, and without compensation, 
because the président has Ordéréd it, and his officers are in possession? If 
such be the law of this countty it sanctions a tyranny which has no existence 
in the monarchies of Europe, norin any other government which has a just 
claim to well-regulated liberty, and the protection of personal riglit." In 
Marye v^ farsons, 114 TJ. S. 336, 5 Sup. Ct. Rep. 932, 962, Waite, C. J., 
MiLLEE, Bradley, and (Îbay, JJ., whilp dissenting froin the particular 
point involved in that particular discussion, say: "But then it Wlll be asked, 
hus the citizen no redress against the u ncortstit utional acts or la ws olthe State ? 
Certainjy he lias; there is no difflculty upon the subjeet. Whenever his life, 
liberty, or property is threatened, assailed, or invaded by unconstitutional 
,acts, or by an attempt to exécute unconstitutional laws, he may défend bimself 
in every prpper way, — by habeas corpus, by défense to prosecutions, by ac- 
tions brought on his own behalf , by injunction, by mandamus. Any one of 
thèse modes bf redress suitable to his case ils open to him. '■ A citizen cannot 
in any way be harassed, injured, or destrpyed by uncoustitutipnal laws, with- 
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out haviiig àome légal meansof résistance or redress." For such a trespass 
by high offlcera o£ the government, acting in open défiance of tlie décision of 
this court, the plaintiffs are entitled to punitive damages. "The dignity and 
value of thé right assailed, and the power and authority of the source from 
vehich the assault proceeds, are éléments to be consid«rèd in the computation 
of damages, if theyare to be not only compensated for the direct loss inflicted, 
but a remedy and prévention for the greater wrong and injury of its répétition. " 
, Hunkle y. Money, 2 Wils. 205, approved in Barry v. Edmunds, 116 IT. S. 550, 
6 Sup. et. Kep. 501. See, also, Beardmore v. Carrtngton, 2 Wils. 244, cited 
in Barry v. Edmunds, where Lord Camden held that £1,000 damages was not 
excessive for an arrest under an illégal warrant issued by Lord Halifax, sec- 
retary of State, upon which arrest the plaintifif was imprisoned six days. In 
this case the state flshery force was under the orders and control of the board 
of public Works; acting under those orders, an offlcer of the force made this 
arrest of the servants and seizure of the property of plaintiffs. The board 
either ordered this seizure to be made, or knew that orders were in existence 
requiring such seizuresto be made. It did not countermand them. It had 
full notice of the unconstitutionality of thé act under which those orders were 
issued. It retained iii its service the subordinate who made the illégal arrest 
and seizure, and it thiis ratified his act, and is responsible for his trespass. 
The board of public works either ordered the arrest to be made, or approved 
of it aftèr it was m'àde, and, in either case, it is liable in exemplary damages. 

Ghaa. B. Eoberts, Atty. Gen. of Md., and C. J. M. Gwinn, for défend- 
ants. 

ON DEMURHER TO PLEA. 

Bond and Morris, JJ. The défendants contend that the plaintiffs' 
demurrer to their plea to the amended déclaration should be overruled, 
because they say that the déclaration does not state a case within the 
jurisdiction of this court as between citizens of the same state. The 
déclaration avers a trespass by the défendants, acting as state officers, 
ciaiming, for their justification in so acting, a state law which the déclara- 
tion avers is void, because répugnant to the fédéral constitution. The 
défendants contend that thèse averments do not state a case raising that 
constitutional question, unlessthe plaintiffs furtheraver that the circum- 
stances under which the trespass was committed were really such that 
the state làw came into opération, and would hâve been a protection to 
the défendants if a valid law. 

We are unable to see the force of this contention. The averments of the 
déclaration clearly state a case in which the state officers claimed for their 
authority to do what would otherwise be a wanton trespass the protec- 
tion of a state statute, and aver that the statute so relied upon is répug- 
nant to the fédéral constitution, and therefore void. That constitutional 
question, therefore, lies àt the threshold of the case stated by the plain- 
tiff, and gives jurisdiction under the first section of the act of March 3, 
1875. If it should appear at any time du ring the progress of the cause 
that the défendants did not claim to act under the authority of the state 
law, or that the constitutional validity of that law is not really drawn in 
question, the court will hâve power to dismiss the suit as one not involv- 
ing a controversy within its jurisdiction. The demurrer is sustained. 
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ON DEMUREEB TO BEPLICATION. 

Bond and Mobris, JJ. To the amended déclaration of the plaintiffs, 
filed October 2, 1886, the défendants hâve flled two pleas, — the first is 
not guilty, and the second is not guilty as to the arrest of the plaintiffs' 
barges loaded with oysters, and the destruction of the oysters; and as to 
the residue of the alleged trespasses, the défendants say that the barges 
and oysters were lawfuUy seized by Lemuel Smoot, commanding the 
sloop Katie Hinds, of the state fishery force of the state of Maryland, for 
the buying and selling of oysters in said barges without having obtained 
a license as required by act of Maryland of 1884, c. 518. To the pleas 
of not guilty the plaintiffs bave joined issue, and as to the residue of 
the second plea, setting up the Maryland act of 1884, in justification of 
the seizure of plaintiffs' barges and oysters, the plaintiffs reply that their 
barges and oysters were not lawfully seized by Smoot, because the act 
of 1884 is not valid under the constitution of the United States. To this 
replication of the plaintiffs to the residue of the défendants' second plea 
the défendants hâve demurred. 

The avowed object of the défendants in filing this demurrer is to call 
to the attention of the court the alleged insufficiency of the déclaration, 
which défendants claim is the first error in pleading, and which déclara- 
tion they contend is insufHcient, because it does not allège that the plain- 
tiffs had obtained a license to buy or sell oysters in Maryland, contend- 
ing that so much of the Maryland act of 1S84, c. 518, as requires a license 
for buying or selling oysters, is separable from the requirement of a license 
to carry oysters, and is not affected by the objections which may apply 
to the requirement of a license to carry oysters over the navigable waters 
in Maryland. We do not so think; and it seems to us that the state 
law requiring a license to buy and sell oysters must be held invalid, so 
far as it affects the plaintiffs, because it forbids the granting of a license 
to any person who has not been a résident of Maryland for 12 consécu- 
tive months preceding his application for such license. The validity of 
the requirement with regard to catching oysters is not drawn in question 
in this suit. 

The contention of the défendants that the plaintiffs were required to 
take out a license before dealing in oysters in this state is based upon 
the concession that oysters, after they are caught, are merehandise, just 
as corn is merehandise. The plaintiffs' déclaration avers that they were 
buying oysters which had been already lawfully caught. They aver 
also, in the fourth count of the déclaration, that they had applied for a 
license, but had been refused because of want of the required résidence 
in Maryland. The law invoked as 'the justification of the seizure is, in 
our opinion, unconstitutional, because it dénies to citizens of other states 
privilèges and immunities granted to citizens of Maryland, in a matter 
to which that clause of the fédéral constitution is applicable. A state 
«annot discriminate, by tax or license, between the goods or merchan- 
-dise of home manufacture as against those produced in other states. 
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Wdton V. Missourî, 91 U. S. 275; 'Keman v. Rinker, 102 U. S. 123; 
Webber v. Virginia, 103 U. S. 3451 Nor can a âtàte impose a tax or 
license upon a non-resident trader différent from tha;t imposed upon a 
oitizen orresid«iit trader. Ward v. MœryUmd, 12 WaiO.. 418. We are also 
of opinion that this requirement of the law is void as a duty of tonnage. 
The act of 1884 requires that there shall be paid forevery vessel engagea 
in buying or selling oysters upon the waters of the Ghesapeake and its 
tributaries in Maryland a license of three dollars per ton of the vessel's 
mëasurement. This is a tax leviedupon the viessel as an instrument 
used in a particular trade or branch of commerce, irrespective of the value 
of the vessel as property, and based solely and exclusively on its cubical 
contents. We entertain no doubt that this is a tonnage tax, within the 
ruling of thè suprême court in Tax Ccm, 12 Wall. 217; Steam-Ship Go. v. 
Fort-Wardena, 6 Wall, 31; Peete v. Morgan, 19 Wall. 581; Canmm, v. 
New Otleans, 20 Wall. 577. 

The défendants' demurrer to tiie plaintififs' replication to the residue 
of défendants' second i>lea is overruled. 

' ON TRIAL ON MERIT3. 

Bond and Morris, JJ-. This is an action of trespass, brought by the 
plaintiffs against the défendants, who constitute the board of public works 
of the state of Maryland, and Lemuel Smoot, who commanded a vessel 
in the etnploy of the board of public works. The facts are that, while 
the plaintiffs were engaged on board their own vessels in buying, sell- 
ingj and 'carrying oysters on the navigable waters of the state, the de-' 
fendant Smoot seizéd theirvessels,took their captains into custody, and 
detained'them until theygave bail toanswera charge ofviolating certain 
statuts of the state, known as the "Gyster License Law." The détention 
of the Captains of the plaintiffs' vessels was of such a length of time that 
the oystets' on board were spoiled. The law under which the vessels 
wereSei^ed, and the captains Ijeld to. bail, bas been decided to be un- 
oonstitutional. The question çow is as to the liability of the parties in 
this action, and the extent of it, which questions are submitted to the 
cobrt, without the intervention of a jury . 

The first difficulty that arises in the way of the plaintiffs recovering 
against the members of the board of public works is that they hâve of- 
fered no proof that they èver ordered the arrest and seizure of the plain- 
tiffs' captains and vessels. While it may be admîtted that an unconstitu- 
tional statute will offer no protection to the ofBcer who acts under it, it is 
nevertheless necessary to show that he advised, directed, aided, and abetted 
the conduct which constitutes the cause of action. So far as this case is 
concerned, there is no sudh proof. Itis left to inferénce, merely, that be- 
causethe oflBoer who made the seizure was an office! of the state under the 
control of the board ofjpublic works that therefôre they directed hini'to 
make the seizure. Itife not shown that the board of public works ever 
considered the matter; or 'how many of them unitéd in a resolution to 
direct the captain, Smoot, to make the seizure. Surely the members of 
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the board who voted against it are not liable, and withoiit proof we can- 
not infer that ail or àny one consented. 

Smoot, clearly, is guilty of a trespass. He took and detained the 
plaintiffs' prbperty without warrant of law. He supposed he had the 
authority and warrant of law, but he was mistaken; and the next ques- 
tion is, what is the measure of damages? The plaintiffs seek exemplary 
damages, but we do not think that they are entitled to such damages. 
There was nothing vindictive, harsh, violent, or even rude in the man- 
ner of the seizure and arrest. It was made, if we may say so, with ur- 
banity, and while it occasioned the plaintiflfs loss, it did ûo injury to 
their feelings, however sensitive. We think the true measure of damages 
is the actual value at the place of seizure of the cargo of oysters lost, the 
expenses paid by the plaintiffs to their crews, and tug, which they would 
not hâve had to pay had the seizure not been made, the intention being 
to make the plaintiffs entirely whole, and nothing more. We find for 
the defehdahts, except the défendant Smoot. As to him, we fihd for 
plaintiffs, and assess their damages at $700. 



DUFF V. HoPKINS. 

Diitriet Court, W. D. Penngyhania. November 7, 1887.) 

1. Spbcific PBRFOBMAiroB— Statutb OF Frauds— Proof of Contbact. 

A contraict for the conveyanee of land, although in compromise of pending 
litigation, will not be speciflcally enforced uiiless proved by tlie wnting it- 
selt, where tbere bas been no such part performance as to take tbe case ottt 
of tHe Btatute of frauds.* 

3. S.AMB— MbMOBANDUM— TBJ,IliGRAM. 

A tèlegram from a bank t'o its attorneys, " Our board bave agreed to accept 
the proposition of L. B. Duff, assignée of Carrier & Baum, " does not connect 
itself with an informai and unsigned mémorandum which requires paroi- tes- 
timony, not merely for its identification, bat also to show that it was an o&er 
from the assignée.' 
3. Samb— Mbmokandum — Incomplète WKiTnîG. 

A writing which is the mère basis for and ptreliminar y to a contract which 
is to be put into deflnite shape, and ezecuted if the terms are approved by a 
bankrupt court, is not à completed agreement, enforceable speciflcally.^ 

4 CÔMTEOMISB— ORDEiR OF. COTJBT— BfFBCT. 

An order of a bankrupt court, made upon the «a parte application of the as- 
signée, approving the terms of an agreement of compromise, and authorizing 
tbe assignée to consummate the same, bas no binding effect upon the other 
pariy tb thé pi'oposed compromise. 

' As.to whait is a sufOoient mémorandum of a contract relating to lands to satisfy the 
statuteof frauds, ses Lovo's Bx'rs v. Welch, (N. G.) 2 S. E. Rep. 342; Doherty v. HUil, 
(Mass.) UN. B. Rep. 581: BlUot V. Barrett, (Mass.) 10 N. E. Rep. 880, and note) Hig- 
ham V. H^:rl8, (Ind.) 8 N. E. Eep. 255; Hastijigs v. "Weber, (Mass.) 7 N. B- Rep. 846; 
Fahnouth & L. T. Ce. v. Bhawhan, (tid.) 5 H. B. Rep. 408; Weloh v. Darling, (Vt.) 7 
Atl. Rep. 547: Dimin v. Rothermel, (Pa.) 8 Atl. Rep. 800; Banks v. Manufaoturing Oo., 
20 Ped.îtep. 667, WardeU v. "WiUiams, (Mioh.) 88 N. "W. Rep. 796; Camp v. Moreman, 
(Ky.) a S.W,Bep.l79: Insurance Co. v. OUvBrL(Ala.) 3 South. Rep. 4&-; Websterv. 
Brown, (Mch.) 84 N. W. Rep. 676; Sheley v. Whltman, Id. 879; HoUis v. Burgess, 
(Kan.) 15 Pao. Kep. 536; Morrison v. Dailey, (Tex.) 6 8."W.Rep. 426; Roehl t. Hau- 
messer, (Indi) 18 N. B. Rep. 845; 

'See foot-note on next page. 
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5. SpeoificJPeiii'OHmance— Whbn Enforced— Mtjtualitt. 

Speciflo exécution will not be deci;eed in favor of the plaintiff wherfs the 
contract is not in like manner enf oréeable against him, nor bindiiig upon bini. > 

6. Vendob and Vendée — Breach of Contbact— Lstjunction. 

If the plaintiff' s case, upon a contract to convey land, is not one for spécifie 
performance, a court of equity will not grant an injunction to restrain a 
iDreach'or disaffirmance of the contract, nor make a decree declaring it to be 
obligatory upon the défendant. 

In Equity. Application for an injunction and other relief. 

Levi Bird Duff, for complainant. 

John H. Omis and Qkarlea H, McKee, for défendant. 

AcHBSoN, J. This is a suit in equity, brought by Levi Bird Duff, 
assignée in bankruptcy of Carrier & Baum, against Albert C. Hopkins. 
The case is complicated, and, for the proper understanding of it, a some- 
what lengthy récital of facts is necessary. 

John Carrier and Andrew F. Baum were adjudicated bankrupts by 
the district court of the United States for the Western district of Penn- 
sylvania in June, 1874, and, in the folio wing September, assignées of 
their estâtes were appointed. Each of the bankrupts, at the commence- 
ment of the proceedings in bankruptcy, was the owner of the undivided 
one-third of four tracts of land, viz: Warrant No. 13, situated partly 
in Jefferson county and partly in Clearfleld county, and Warrant Nos. 
1988, 2009, and 3592, situated in the latter county, ail in said district; 
but the titlés to this real estate passed to the assignées incumbered by 
several jud^ments, which the First National Bank of Wellsville, Ohio, 
had obtain^d in the United States circuit court for said district against 
the bankrupts, respectively, and other judgments in the same court 
against the bankrupts, which were subsequently assignèd to the bank. 
After the adjudication, under the leave of the bankrupt court, writs of 
adre fadas to revive ail said judgments were issued, with notice to Éiehard 
Arthurs, the then sole assignée of the bankrupts, and judgments of ra- 
vivai were enteredin the circuit court in the yearg 1878 and 1879. With 
like leave exécutions against John Carrier were then, issued out of the 
circuit court, and the marshal levied upon and sold tô James W. Reilly, 
the président of the bank, the Carrier interest, ot undivided one-third, 
in said four tracts of land, and by his deed, dated August 25, and ac- 
knowledged in open court August 26, 1879, the marshal conveyed the 
same to said Reilly, who bought in trust for the bank. The bank also 
acquired tax titles to said lands after the adjudica,ti6n in bankruptcy. 
The office of assignée having become vacant on April 12, 1880, by the 
résignation of Richard ArthurS, Levi Bird Duff, on that day, was ap- 
pointed the assignée in bankruptcj'. On January 5, 1882, the assignée 
last namôd filed ai bill in equity in the circuit court of the United States 

>E<iiiity will not spedflcally «nforce a contract wantine in deflnitenèss or miituEiIity. 
Bourget v. Monroe, (Mich.) aS N. W. Rep. 514: Hall v. Loomis, (Mich.) 80 N. W. Rep. 
374; Moses V. McClam, (Ala.) 2 South. Rep. 741; Recknagle v. Schmalz, (lowa,) 83 N. 
W. Rep. 865; Durkee v. Cota, (Cal.) 16 Pao. Rep. 5; 7?ogg v. Prioe, (Mass.) 14 N. B. 
Rep. 741; Appeal of Holthouse, (Fa.) 13 Atl. Rep. 840; Slagee v. MoManuB, (Cal.) 12 
Pao. Rep. 451. 
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for said district, to No. 11 May term, 1882, against the bank and other 
défendants, charging that some of the aforesaid judgments were without 
considération, and ail of them were fraudulentlyenteredoriginally; that 
Arthurs, the assignée at the time the judgments were revived, was igno- 
rant of their coUusive character, and of the défenses thereto; and praying 
that said judgments and the revivais thereof, and exécutions thereon, and 
the title acquired by the marshal's sale, and also said tax titles, be de- 
clared nuU and void. The bank filed an answer in déniai of the mate- 
rial allégations of the bill. Pending the taking of testimony in that 
suit, on November 28, 1883, the assignée in bankruptcy transmitted to 
the bank an unsigned paper containing terms of settlement, of which the 
foUowing is a copy : ■ 

"Liquidate judgments of Wéllsoille Bank v. Baum, and against Carrier, at 
$45,000 by amicable sci.fa. to revive, with a stay on J for 6 months and J 
for one year. This to be in full of ail claims of said bank against Carrier & 
Baum, as a firm, and against John Carrier aud A. P. Baum, individually, and 
upon payment of thèse judgments the bank to surrend&r ail claims which they 
hold against said parties as a flrm or individually, whéther by transfer by 
Smith & McGreggor, or otherwise, and for taxes or charges paid on their 
lands. The bank also to transfer to the assignée of Carrier & Baum the judg- 
ments it holds against Kobert Osborn on the same paper they hâve judgment 
against Baum. The assignment to be made on the payment of the Baùm 
judgments to the bank by the assignée. The bank also to convey to the as- 
signée the Carrier title acquired by sale of U. S. marshal. Also the tax titles 
it holds on Carrier & Baum lands in Clearfield county. Also ail interest that 
may be held by McLean, or those claiming under him, (except A. F. Baum 
and wife.) in the Carrier & Baum lands, (excepting the J of 2009.) Also to 
transfer its interest in Osborn's land, acquired by deéd from U. S. marshal, 
viz., McGhea & McGary lands, Osborn tract, Garrison tract, and Mason tract, 
purchased in common with the Pittsburgh Savings Bank. The bank also to 
discontinue its suits against the assignée in Clearfield county, the assignée 
agreeing that, in the ejectment caae ail costs, including the receiver's expenses, 
shall be paid out of the fund in the receiver's hands, and that upon the divis- 
ion of the fund thereafter the Carrier & Baum § shall belong to the assignée, 
and he shall take thereout sufflcient to pay the costs in the two partition cases 
brought by the bank, (amouut net known, but small, certainly not exceeding 
$100,) and he shall also take out of said two-thirds belonging to Carrier & 
Baum a suflBcient sum to pay the purchase money yet due on tract No. 13, viz., 
$3,511.35, and the remainder of said Qarrier & Baum share shall be paid to 
the 'WeUsville Bank and be a crédit on their debt of $45,000, they to hâve the 
•option to crédit ît on any one of their judgments. The assignée to discontinue, 
or hâve dismissed at his costs, the bill against said bank, and others, now 
pending in the U. S. court. This settlement to be submitted to and approved 
by the district court of the United States, Western district. The bank to give 
the assignée notice on Friday evening, November 30th, of their acceptance or 
refusai of this settlement." 

The minute-book of the bank, under date of November 30, 1883, 
shows a meeting of the board of directors, at which eight members were 
présent, and contains the foUowing entry: 

"W. M. Hamilton submitted a statement furnished by Col. DufE, giving an 
outline of the baais of settlement of the claims against Carrier & Baum, etc., 
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(see statement on fllfe.) to which ail the members présent gave their hearty 

assent." 

The paroi testimony shows that the "statement" refsrred to in thesaid 
minute was the above-quoted paper, or a copy thereof. Qn the date last 
mentioned Mr. ReiUy, the président of the bank, sent the foUowing tele- 
gram to the bank's connsel at Pittsburgh : 

"Welbsville, Omo, November SO, 1883. 
"To Brown <ê ZamMei Attys., Fifth Ave., Pitts., Pa.: Our board bave 
agreed to aocepfc the proposition of L. B. Duff, assignée of Carrier & Baum. 

"J. "W. Reilly, Prest." 

The contents of this telegram were communicated to the assignée by 
Brown & Lambie the same day, or soon thereafter. 

The bank on February 27, 1882, had brought an action of éjectaient 
lin thè court of common plëas of Clearfield county for thç tract No. 2,009 
agairist the Sandy Lick Gas-Coal & Coke Company (which was engaged 
in mining coal therefrom) aijd others; and in that suit a receiver had 
been appointed to coUect the royalties payable on the mining opérations. 
On December 6, 1883, uoder an order of that court, entered pursuant to 
an arrangement between the assignée in bankruptcy and the attorney of 
record Of the bank acting by its instructions, the sum of $3,686.07 (the 
one-thir^or Carrier's share) of the net fund in the rèceiver's hands was 
paid to the bank, and the ïike sum of $3,686.07 was paid to L. B. Duff, 
as assigneeof Baum. Of this latter sum tbe assignée paid $3,511.35 in 
dischargô ôf the balance of purchase money due on the tract No. 13, and 
the residu0, "viz., $174.72, he paid to the bank, — making the whole 
amount thus received by the bank $3,860.79. On March 31, 1884, the 
assignée in bankruptcy and Brown & Làmbie, the attorneys at law of the 
bank, signed a written agreement, of which the fqllowing is a copy: 

"For the purpose of settling ail controversies between the First National 
Bank of ■Wellsville, Ohio, and the estate of Carrier & Baum, bankrupts, it is 
hereby agrèed byand between said bank and Levi Bird Duff, assignée of said 
estate, as follôws, to-wit: 

' "That the judgments of said bank in the circuit court of the United States, 
Western district of Penna., against John Carrier and A. F. Baum be revived 
and liquidated at tlie sum of $45,000, with interest from November 80, 1883, 
léss a crédit ol three thousandeight hundred and sixtyand 79-100 dollars, 
($3,860,79,) as of date of Decîanber 6, 1863, with stay of exécution on onë- 
half theréof until the flrst day of October, A. D. 1884, and on the balance un- 
tll April li A. D. 1885. This to be f ull pàyment of ail the daims of said bank 
against Jôhri Carrier and A. F. Baum, both as a flrm and as individuals, 
whether held by said bapk in its own right or by assignment from Smith & 
McGreggdr, 6* otherwise howsoever, and for taxes or charges paid on the lands 
bf said Càii^ier & Bautu, except the costs upon said judgments, which shall 
be paid by the estatp of said bankrupts. Upon the payment by the estate of 
said bankrupts to the First National Bank of Wellsville of the said judgments 
in the mannerand at tbe times specifled, thesaid banks shall satisfysaid judg- 
ments, and relÊasé and diacharge said estate from ail clairas and demanda 
whatsoever, and shall also transter and assign to said estate, by sutficient deed 
or deeds, ail ils interest in the lands in Clearfield county formerly belonging 
to «Fohn Carrier, and acquired by sale upon judgments against said Carrier in 
the circuit court of theUnited States, Western district, Pa., as per deed (d! 
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John Hall, TJ. s. marshal; also ail the tax titles it holds for lands ot John Car- 
rier and A. ;p. Baum situated in Clearfield county, Pa.; also i ta interest in 
lands of Robert Osborn, apqùired by deed of U. S, marshal, to-wit.: McGhee 
& McÔary lands, the Osborn tract, the Garrison tract, and the Mason tract, 
purcha^ed incommon with the Pittsburgh Savings Bank: provided, however, 
that the Undivided third of tract No. 2,009 (being the Osborn third) is not in- 
cluded in the lands to be transferred to said estate. The said bank also to con- 
vey to said estate ail interest in said Clearfield county lands (exceptihg the 
one-third aforesaid) that may be held by George F. McLean, or those holding 
under him, (except A. ¥. Baum and Margaret Baupa, his wife): provided, 
that said bank shall hâve the option of indemnifying the said estate against 
claims that may be set up to said lands by said McLean or those claiming 
under hioi, A. F. Baum and wife éxcepted. The said bank to discontinue ail 
suits by it against said estate in Clearfield county, the costs in the ejectment 
case, including the receiver's expenses, shall be paid out of the funds in the 
hands of the receiver, and upon the division of the funds thereafter the Car- 
rier & Baum f sliali belong to s^id estate, and the assignée shall take thereout 
sufficient to pay the costs in the two cases of partition brought by said bank 
against Said estate, and the balancé of the royalty belonging to the Carrier & 
Baum f, earned up to Dec. 1, 1883, (except the sum of $3,511.35, applied to 
the purchase money of No. 13,) shall be paid to said bank and credited on the 
judgments aforesaid, to be applied upon any judgment at the option of said 
bank. The said assignée agrées to discontinue or hâve dismigsed as to said 
bank, without costs to the bank, the proceedings in equity in the circuit court 
of the United States, No. 11, May term, 1882, wherein Levi Bird DufE, as- 
signée, is plaintiff, and the said bank and others are défendants. 

"In witness whereof the parties hereunto set there hands this thirty-flrst 
dajy of Mardi, A. D. 1884. Brown & Lambie, 

"Attys. for First National Bank of Wellsville. 
"Levi Bieu Dcff, 
"Assignée of Carrier & Baum." 

At the foot of the foregoing agreement there is an added clause, bear- 
ing the same date and signed in the same manner, supplying some omis- 
sions not material to this case. No written anthority in any form was 
ever given by the bank to Brown & Lambie to sign the foregoing agree- 
ment; nor is there satisfactory proof that they had anthority of any kind 
from the bank, or from any of its ofEcers, to exécute the same. They 
seem to hâve acted upon their own judgment, and, as they believed, for 
the best interests of their client, assuming that, as the attorneys at law 
of the bank, they had the implied right to sign the paper. 

Some time after the exécution of the agreement of March 31, 1884, 
Mr. Lanûbie exhibited it, or communicated its contents, to Mr. Reilly, 
the président of the bank;, and to several of the directors. At first thèse 
persons expressed to Mr. Lambie an objection to the extension of the 
time of payment of the stipulated sum beyond the period originally pro- 
posed, but, after hearing his explanation, they did not press the objec- 
tion. None of the officiais of the bank took any active step either in af- 
firmance or disafSrmance of the action of Brown & Lambie in signing 
said paper. The board of directors of the bank never approved or rati- 
fied the agreement of March 31, 1884, nor was any action with respect 
to it taken by the board. Indeed, it does not appear that it was ever 
sabmitted to the board for action. On the twenty-sixth of April, 1884, 
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Mr, Henderson, the cashier of the bank, wrote a letter to Brown & Lam- 
bie about the taxes on the Clearfield county lands, in which he said: 
"We supposé this will be attended to by Col. Duff, under arrangement 
made with him. Please see that the matter is attended to in time." 
The contents of this letter being communicated to the assignée, he paid 
the taxes on two-thirds of the tracts, viz., $874.60, in the succeeding 
month of May. 

As early aâ October 29, 1883, the bankrupt court granted leave to the 
bank to sue out writs otscire fadas for the second revival of its judgments, 
and to prosecute the same with notice to the assignée. Such writs were 
subsequently issued, and judgments of revival were entered in the several 
cases at varions dates between December 4, 1883, and August 5, 1884. 
The judgments were severally revived for the whole amount thereof, with- 
out any stipulation as to stay of éxecution. 

The assignée did not pay of tender to the bank the installment, or 
any part thereof, which, by the terms of the agreement of March 31, 
1884, was payable on October 1, 1884. To excuse this failure itis said 
that the bank had not yet obtained the title of George F. McLeau. But 
the bank was not bound to convey the title until the second installment 
was due. In fa et, however , the bank had acquired McLean's title through 
a sherififs sale in September, 1884. True, it is alleged, and perhaps 
correctly so, that the sherifiPs sale did not divest an interest in the tim- 
ber granted by McLean to one De Witt. But even if this was the fact, 
still the bank had the right to indemnify the estate of the bankrupts 
agaiust ail claimants under McLean, 

On the thirteenth of January, 1885, the said bank and James W. 
Reilly, as its trustée and individually, as parties of the first part, and the 
said Albert C. Hopkins, as party of the second part, executed a written 
agreement, whereby the first parties agreed to sell and convey to Hop- 
kins ail their right, title, and interest in and to ail the lands hereinbe- 
fore mentioned, and to assign and transfer unto Hopkins ail the bank's 
aforesaid judgments; and in considération thereof Hopkins agreed to pay 
the iirst parties the sum of $45,000, as foUows, viz.: $10,000 in hand, 
$7,500, with interest, in one month, $7,500, with interest, in two months, 
and $20,000, with interest, to be secured by negotiable paper, in six 
months. This agreement contains the clause following: 

"It is expressly understood and agreed that the said conveyanees and trans- 
fers are to be made by the parties of the first part, and are to be accepted by 
the party of the second part, subject to any rights which Levi Bird Duff, as- 
signée in bankruptcyof Carrier & Baum.may hâve under an agreement made 
by said Levi Bird Duff, assignée of Carrier & Baum, with Brown & Lambie, 
attorneysfor the Pirst National Bank of Wellsville, Ohio, bearing date March 
31, 1884, rjot admitting, however, that Levi Bird Duff, assignée as aforesaid, 
bas any légal rights or claims under said agreement. And it is also expressly 
understood and agreed that the party of the second part will take said conveyr 
ances and tiansfers subject to the resiilt of the proceedings in equity in the 
circuit court of the United States for the Western district of Pa., to No. 11, 
May term , 1882, wherein Levi Bird Duff, assignée of Carrier & Baum, is plain- 
tifE and the First National Bank of "Wells ville, Ohio, et al.i are défendants." 
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Hopkîns having made his payments, and fully complied with the 
terms of said agreement, the bank and J. W. Reilly, before the bringing 
of this suit, executed and delivered to him conveyances of their titles to 
said lands, and assignments of said judgments. 

The proposition for settlement which the assignée made to the bank 
in November, 1883, waa never submitted to the court for ite approval, 
nor was the agreement of March 31, 1884, so submitted until May 29, 
1885. On this last date the assignée presented to the court, sitting iu 
bankruptcy, his pétition setting forth that he had entered into an agree- 
ment of compromise with the attorneys of the bank, and attached to his 
pétition a copy of the agreement of March 31, 1884; and he prayed the 
court to flx a time for hearing his pétition, and that on such hearing, 
"an order be made authorizing him to enter into said agreement of com- 
promise with said bank." Upon that pétition such proceedings were 
had that on September 5, 1885, the bankrupt court approved the com- 
promise, and authorized the assignée to consummate the same, and carry 
it into full effect. 

The assignée in bankruptcy bas paid no portion of the money payable 
to the bank under the agreement of March 31, 1884, nor has he ever 
tendered or offered to pay that money, or any part of it. The equity 
suit in the circuit court was not discontinued. Nothing therein has been 
done since November 28, 1883, but the suit is still pending. The pur- 
poses of the présent suit, which was commenced on December 2, 1885, 
are disclosed by the spécifie prayers of the bill, which are as follows: 

"(1) Thàt said A. C. Hopkins be restrained, flrst by preliminary and after- 
wards by perpétuai injunction, from selling any of the lands of said bank- 
rupts, or eitber of them, on the exécution now in the marshal's hands, or any 
other exécution issued on the judgments he holds against said bankrupts. (2) 
That said composition, conflrmed by this court, be decreed to be légal and 
valid, and binding upon the said A. C. Hopkins, and that he be restrained by 
injunction from asserting and claiming any title inorto the lands of said bank- 
rupts hereîndescribed, and included in said composition, in contravention and 
déniai thereof. (3) That said Hopkins be required to pay to said bankrupt 
estate such damage as it has sustained by reason of the opposition of said Hop- 
kins to the carrying out of said composition, and the obstruction of the settle- 
ment of said estate." 

It appears that some negotiations took place between the assignée in 
bankruptcy and the défendant for the sale by the former to the latter of 
the undivided two-thirds of the timber on two of said tracts of land, the 
défendant already being the owner of the other one-fhird thereof; but, 
the parties faiiing to agrée, those negotiations were finally broken off early 
in the fall of 1884. The assignée then endeavored to make a sale of the 
timber to Crider & Son, and on October 14, 1884, gave them a 30 days' 
option to purcliase the same, which option was extended 15 days. At 
the end of that period the Criders declined to purchase. The bill charges 
that Crider & Son, in the course of their examination of the title, "were 
met by the défendant, his agent, or attorneys, who, by false statements 
in regard to the assignee's title to said lands, induced Crider & Son to 
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'believe that tbe aasîgneé haxi nd right to sell and could not convey said 
tiuabeï, and thëy, thelfefore, refused' to purchase:^' And the bill further 
charges thàt '^during the time that your orator was endeavoring to make 
sale of said lands to comply with said composition j and the said Hop- 
kitts, by himfeelf and his agents and attorneys, by false reports of the title 
was preventiûg a sale, the said A.C. Hopkins was'sècretly negotiating 
With the said First National Bant ofWellsville, Ohio, foï the purchase 
of the incumbrances and titles held by them, for the purpose of defeat- 
ing said composition and subjecting the bankrupt estate to further litiga- 
tîon, with intent to delay and defraud the gênerai creditora of said es- 
tate." AU thèse charges are denîed by the answér. The volnminous 
proofs beûring upon this part of the case I hâve carefuUy considered, and 
my clear conclusion is that the above-quoted charges are not substanti- 
ated. 

The defendant's negotiations with the bank began early in January, 
1886. Several months before that time ail negotiations between the as- 
signée and the défendant had ended. They had never been able to 
corne to an agreement; No confldeiitial relations of any kind then ex- 
isted, 'or had ever existed, between them. For the failure of the as- 
signée to make a sale to Crider & Son the défendant was not responsible. 
He had: done nothing to preclude himself from buying the titles and 
judgménts of the bank if he saw fit to incur the risks involved in the pur- 
chase. Of two sueh risks express mention is made in his contract with 
the bank, viz., his possible sûbjection to rights which the assignée in 
bankruptcy might hâve under the agreement of March 31, 1884, and, the 
resuit of the pepding litigation in the circuit court. Whether or not the 
défendant at or prior to the time he entered into his contract of January 
13, 1885, had express notice of the assignee's proposition of settlement 
made to the bank in November, 1883, and the bank's action thereon, is 
disputed, and the évidence touching this matter ia conflicting. But even 
if there was no such express notice, still, in view of ail the proofs, the de- 
fendant, I think, must be treated as having leamed enough to put him 
on inquiry, and, therefore, as having at least constructive notice of ail 
that had transpired between the assignée and the bank looking to a com- 
promise, and leading up to the agreement which the counsel of the bank 
signed on March 31, 1884. In the further considération of the case, 
then,itwill be assumed thaï thé défendant took the titles and judgménts 
of the bank subject to any équitable rights which the assignée in bank- 
ruptcy might bave enforced against the bank had it not made the con- 
veyances and transfers to the défendant. 

The first question hère naturally arisihg is whether there was any con- 
tract between the assignée and the bank which a court of equity would 
specifically enforee. In determining this, several matters deserve notice. 
In the first place, it is to be observêd, that the principal subjèct-matter 
of the aUeged contract was the conveyance bythe bank of its titles to the 
designated tracts of land, and, notwithstanding the contract may bave 
been in compromise of pending litigation, it was uudoubtedly within the 
opération of the statute of frauds and perjuries. New, spécifie perform- 
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ance of sacli à contract will not bedecreed unlessît is proved bythewrit- 
ing exclusively. Sdes v. Hichman, 20 Pa. St. 180, 183; Hammer v. Mc- 
Eldowneyi 46 Pa. St. 334. That is not a written contract which is not 
sdf-sustaining- Id. And where the terms of the contract are to be 
sought in t^o or more writings they must connect themselves together 
without the aid of paroi testimony. Wat. Spec. Perf. § 233. Further- 
more, when tbe writing is the mère basis for the contract, and not the 
contract itself, or any of the terms remain for future adjustment, or 
where the malter is left open and one party may withdraw from it, or 
there appears to be au intention to negotiate further, there is no binding 
agreemerit. Id. § 234. Let usapply thèse légal principles to the facts 
in this case. As Brown & Lambie signed the agreement of March 31 , 
1884, without written, or, indeôd, any authority, it is quite plain that 
it can hâve no téndeîicy to establish a written contract binding on the 
bank. The telégram of November 30, 1883, from the président of the 
bank to Brown & Lambie does not, I think, connect itself with the as- 
signee's so-callcd proposition, which, it must be remembered, was an in- 
formai audrmsigTied mémorandum, requiring paroi testimony, notmerely 
for its indentification, but for the more vital purpose of showing that it 
was an offet from the assignée. Thèse observations, it seems to me, alsa 
apply to the meager entry of November 30, 1883, on the minute bdok 
of the bank. But aside from thèse considérations, it is clear that the so- 
called proposition, the minuted assent and the telégram, were merely 
preliniinary to a contract to be thereafter put in proper form and duly 
executed. They did not conetitute a completed contract. The mémor- 
andum, as we hâve seen, was not signed by the assignée. It bound 
neither him individually nor the estate of the bankrupts, and was not 
intended to bind either. It was a fundamental condition expressed on 
the face of the paper that the settlement thereby contemplated should be 
approved by the bankrupt court. Without the direction of that court 
no binding contract of the kind could be entered into. Rev. St. § 5061. 
The conteinporaneous entry on the minute-book of the bank désignâtes 
the paper as a "statement" giving "an ouMine of the basia of settlement." 
The recorded assent thereto, viz., "to which ail the members présent gave 
their hearty assent," does not imply deliberate, final corporate acceptance 
of a proposition. That the foregoing views of thèse transactions are cor- 
rect is indisputably established by the subséquent action of the assignée 
in joining with Brown & Lambie in drawing up and signing a formai 
agreement in writing, covering the whole subject-matter of the prior nego- 
tiations, but with an important modification of the terms originally sug- 
gested in respect to the time of payment. It was thig agreement, and 
none other, which the assignée eventually submitted to the bankrupt court 
for approval, and which the court did approve. Upon the whole, then, 
I think it may be confidently affirmed that there was no contract in writ- 
ing! between îhe assignée and the bank to satisfy thé statute of frauds. 
Nor was there any such part performance as would afibrd ground for 
équitable relief under this bill. Payment of purchase money in part or la 
whole does not take a case out of the statute, as it admits of direct com- 
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pensation. Gangwer v. JFVy, 17 Pa. St. 491. This ia a sufBcîent answer 
to any argument based on the payment of taxes and the appropriation 
made of the fund in the ejectment suit. As the bank, as the holder of 
the légal title to the Carrier interest, was entitled to the one-third of the 
fund in the hands.of the receiver, it is not clear to me that the estate of 
the bankrupts was prejudiced by the disposition which was made of that 
fuiid; But if injured the matter can be rectified. It is, however, insisted 
that the bank received the benefit of the stipulation as to the revival of 
its judgments, and that this resuit was due to the forbearance of the as- 
signée. But this affirmation rests upon a misapprehension of the rights 
of the parties. It is not to be doubted that for the préservation of its 
liens the bank had a right agaiu to revive its judgments, and, hence, the 
bankrupt court had granted the bank leave to do so. : Moreover, there 
was no défense to the writs of adre fadas open to the assignée, for none 
of his supposed défenses were pleadable to those writs. Benton v. Burgot, 
10 Serg. & R. 240; Dowlingv. McGregor, 91 Pa. St. 410; Maxwell v. Stew- 
art, 22 Wall. 77. Relief for the causes alleged was obtainable only on 
the equity side of the court. There the assignee's bill is still pending, 
and the second revivais are no obstacle whatever to its successful pros- 
ecution. If the original judgments should be overthrown the revived 
judgments will, of course, also fall. 

But again: tô entitle a party to spécifie performance the rule is that 
there must be rautuality both as to the obligation and the remedy. Wat. 
Spec. Perf. § 196; Marhk Co. v. Ripley, 10 Wall. 340, 359; Bodine v. 
Olading, 21 Pa, St. 50; Meason v. Kame,6S Pa. St. .335. That rule ap- 
plies hère, and is décisive of the question under discussion. Id. In 
Marble Co. v. Mpley, swpra, the court says: 

"And it is a gênerai principle that when, from personal incapacity, the 
nature of the contract, or any other cause, a contract is incapable of being en- 
forced againat one party, that party is equally incapable pf enfprcing it spe- 
ciflcallyagainst the other, though its exécution in the latter way might in 
itself be f ree from the diffleulty attending its exécution in the former." 

No one prétends that the assignée incurred ihdividual liability, and to 
give the agreement in question any binding effect against him in his rep- 
résentative character, the consent: of the bankrupt court was a sine qua 
non. Now-, the assignée alone could invoke the authority of that tri- 
bunal. The bank had no standing in that forum for such purpose. It 
is idle to speculate as towhat might bave been the resuit had the assignée 
made a tiïnely application to the court and obtained its sanction to 
the proposed compromise^ The fact is that he did not move in the 
matter until after the expiration of the year within which the contem- 
plated settlement should hâve been carried out to fuU completion. In 
the mean time the attitude of the parties had become one of antagonism. 
The bank, after the assignée was in dear default in his first payment, 
had conveyed its titles to the défendant, who from the first has repudi- 
ated the alleged agreement. It is scarcely necessary to add that the or- 
der of the bankrupt court of September 6, 1885, did not conclude the 
bank or the défendant. Neither was a party to that proceeding. The 
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order, indeed, was not an adjudication of the rights of any body, but 
was merely permissive — authorizing the assignée to act. 

Still further: according to the seltled doctrine of equity he who asks a 
spécifie exécution of his contract mast show a performance on his part, 
or an offer to perform. Cokon v. Thompson, 2 Wheat. 336; Boone v. Iran 
Co., 17 How. 340. But the plaintiff can show neither of thèse things. 
Even now he makes no offer to perform. IJpon that subject his bill is 
altogether silent. 

For the above reasons, then, I am of the opinion that the plaintiff has 
no right to a decree for the spécifie performance of the alleged contract. 
And, indeejJ, the bill is not framed with a référence to a spécifie exécu- 
tion. It contains no prayer for such relief. Nor at the bar did the. 
plaintifif ask such relief under the gênerai prayer. On the contrary, in 
his brief of argument, reasons are suggested why a bill for spécifie per- 
formance against the défendant would be "barren of results." 

At first view, then, it might seem that the foregoing discussion of the 
question was a work of supererogation; but, upon reflection, it will be 
discovered that the question has a very close relation to the spécifie 
prayersof the bill. FothergUl v.Rowland, h. B,. 17 Eq. 1^2. If the case 
i^ not one for spécifie enforcement what basis is there for the relief prayed? 

The first prayer of the bill is for an injunction to restrain the sale of 
the lands of the bankrupts upon exécution issued on the aforesaid judg- 
ments. ThiS prayer, be it observed, is not coupled with any tender or 
offer to the défendant of the amount confessedly due thereon. It must 
be noticed, also, that the object is not to suspend exécution untii the dé- 
termination of the equity sait pending in the circuit court, That mBas- 
ure of relief is attainable in that suit. The injunction hère sought is a 
perpétuai one. But if the alleged contract is not to be specifically ex- 
ecuted, Why should the défendant be perpetually restrained from pro- 
ceeding on his judgments? Besides, the stay of exécution given by the 
agreement of March 81, 1884, has long since expired, so that under the 
very terms oî the alleged contract the défendant is entitled to proceed by 
exécution. 

The second prayer of the bill is that "said composition confirmed by 
this court" be decreed to be binding upon the défendant, and that he be 
enjoined from asserting or claimihg any title to said lands in contraven- 
tion and déniai of the composition. In so far as this prayer assumes 
that the order of the bankrupt court made September 5, 1885, was ob- 
ligatory upon the défendant, it proceeds upon an eironeous conception 
of its effect. But again: if the alleged compromise agreement is not to 
be specifically enforced, why make this decree? Clearly, it is not nec- 
essary in aid of any proceeding at law open to the plaintiff. What good 
purpose would be subserved by a decree so limited in its range, — so in- 
complète in results? To adjudge that the compromise agreement was 
binding on the défendant, and to enjoin him from asserting the contrary, 
and there to stop, would indeed be an "impotent conclusion" to this lit- 
igation. But^ in truth, the reasons for denying spécifie exécution hold 
good against the allowance of the decree contemplated by the second 
v.33F.no.lO— 39 



61Ô' FEDEÈÀL BEPORTÉK. 

prayer. In fine, wKen it is once shown that the plaintifiF bas no right 
to a decree for the Spécifie performance oftlie 'àlleged contract, it logic- 
ally foUb'sVs that he is not entitled to the relief soUght by either the first 
or the second prayer of the bill. 

Little need be said as respects the thitd prayer. There being no 
ground for granting to the plaintifif any relief of a purely équitable nat- 
ure, the court has no jurisdiction with référence to a mère question of 
damages. Root v. Railway Go., 106 U. S. 189. Under the proofs, how- 
ever, I do not sèé that the défendant is answérable in damages for the 
causes assigned in tbis prayer. 

Let a decree be drawn dismisàing the plaintiff 's bill, with costs to the 
défendant, payable out of the estate of the bankrupts. 



PoTTS V. Chicago City Ry. Go. 

{Circuit Court, N. D. lUmoit. December 20, 1887.) 

1. CoMMON Cabkieks— Of Passbngbes— Cable Caiis — Negligbnck — BoBDsir 

OF PilOOF. 

Plaintiff was injured by & collision with a horse and bnggy while riding in 
a cable car whose curtains were drawn to keep out the rain. Held, that plain- 
tiff Jnust show, by a prépondérance of évidence oiE crédible testimony, some 
neglect of duty or want of care on the part of the employés, or some one of 
the employés, of défendant, in charge of the train.^ 

8. Samb — Pabsbnobbs — NEOLiaBHCB— Degbbb of Carb. 

In an action charging a cominôh carrier with négligence, it is not necessary 
that it should be guilty of great négligence; it is enough if the accident was 
cansed solely by any négligence on its part, however slight, if, by the exercise 
of reasonable precaation, the injury would not hâve been sustained. 

8. Samb— t>UTT of Gbip-Man. 

Although there are no contract relations between the driver of a grip ciar 
of a cable road and the person who is to be carried, yet it is reasonable that 
the law should demand qf him a vigilance corresponding to the responsibility 
placed upon him. 

4. Bamk—Passbngebs— Négligence— What Constitutbs. 

The plaintiff, who was a passenger on one of defendant's cable trains, Was 
, injured by being struck by the shaft of a wagon projected into the car. His 
view of the sides of the strpets, and knowledge of what was going on, was pre- 
vented by the curtains heing down to keep out the rain. jSèZcJ, thàt thé pull- 
ing down of the curtains on account of the rain was not négligence on the: 
part. of the conductor of the train, even though it prevented a view of the 
sides of the streets. 

6. Samb. 

Plaintiff was a passenger in the middle car of one of defendant'S cable 
trains. After the grjp car bad passed, a horse projected one of the shafts 
of a wagon into the car in which plaintiff sat. Meld, that défendant' s lia- 
bility depended upon whether the actions of the horse before the grip car 
passed him were such as should reasonably hâve ezcited appréhensions of a 
collision in the mind of the grip-man, 

6. DAMAGES-nPïïKSONAL INJURIES— ÇOMPBNSATOBT. 

In an action for damages for injuries caused by the négligence of the serv- 
ants of a common carrier, the jury are limited to only such compensatory 
damages as the plaintiff is entitled to recover. 

1 See, also, Hayman v. Ballroad Co., (Pa.) 11 AtL Bep. 815. 
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At Law. .Action for Personal' iiijuries. 
Mr. Laihain, for TpiamiiS. 
Jfr. ifardt/, for défendant. 

Dter, J., (eàarging jury.") ■Thi& îs a suît brought by the plaîntifF to 
recover damages on àccoiint of a personal injury sustaîned by him while 
riding as a passenger on one of the cars of the défendant company, on the 
twenty-ninth day of July, 1885. There are some facts in the case 
which are undieputed. The train was coming north on State street, and 
consisted of the grip car, which was in advance, the State-street car at- 
tached to the grip car, and the Archer-avenue car in the rear. The 
plaintifif took the State-street car at or near hL«< résidence, on State street; 
and the concurrent testimony of the witnesses is that he was seated in 
the last seat of that car, on the east side of the car, with one passenger 
between him and the end of the seat. Soon after he took passage on 
the car, the curtains of the car were drawn down and fastened, on ao- 
count of the weather, and were in that situation when the accident oc* 
curred. A horse and wagon were standing in front ôf a store on the èàst 
side of State street, between Fourteenth and Fifteenth streets, as the 
cars approached, and, in some manner, the circumstances of which you 
are to eonsider, as the train pasSed, the horse came in contact with the 
middle car in the train, and one of the shafts of the wagon struck the 
plaintifif with such violence as to cause the injury complained of. 

The ground upon which a reûovery is sought by the plaintiff is négli- 
gence of the défendant company. Necessarily, to entitle the plaintifif to 
recover, he must show some neglect of duty on the part of the employés, 
or some one of the employés, of the défendant, in charge of the train. 
And when I say neglect of duty, I mean such négligence, or want of 
care, as would make the défendant liable to the plaintifF, within the rule 
on the subject, which I shall presently state to you. There is no ques- 
tion of contributory négligence on the part of the plaintifif. Having 
taken passage on the train, and paid his fare, he had a lawful right to 
be where he was in the car; and as the curtains were down, preventing 
him from having a view of the east side of the street, there was nothing 
done by him contributing to the accident, and nothing he could do so far 
as he had knowledge of what was transpiring, and so far as is shoAvn in 
the circumstances of the afifair, to avoid the accident. He was there- 
fore free from fault. It was the duty of the conductor of the train to 
protect the passengers in the car from the storm which was prevailing at 
the time, by making use of the curtains of the car, as such protection. 
If necessity existed, on account of the rain, to drop the curtains, then 
the act of putting them down so that passengers should not be exposed 
to the storm was entirely proper, and, under such circumstances, négli- 
gence would not be imputable to the défendant on account of that act, 
even though it prevented the passengers from having a view of the sides of 
the streete. 

I bave said that proof of négligence is essential to a recovery by the 
plaintifif. It bas been claimed by his counsel that proof of the accident 
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and resulting injury is alone sufflcientto raise a presiimption of négli- 
gence, or to make what is called a, prima fade case, and that then the 
burden of proof shifts, casting upon the défendant the duty of showing 
that it was not guilty of négligence. For reasons which were stated when 
the point arose, I do not think that rule applicable to such a case as this. 
The burden of proof to show négligence is Upon the plaintiff. It devolves 
upon him to satisfy you by the fair weight of the évidence that the in- 
jury to the plaintiff was caused by the négligence bt those in charge of 
the train, or some one of the employés controUing its movements. This 
must be made to appear by a prépondérance of crédible testimony, to 
justify a verdict requiring the défendant to pay damages. Liability by 
no means arises in ail cases from the mère happening of an accident. 
Accidents occur, and are sometimes unavoidable, even though a party 
bas fulfiUed his whole duty in the circumstances in which he is placed. 
It is only when the accident and the resulting injury are traceable to the 
omission of some légal duty — to some want of that care which the law 
says the party is bound to exercise — that he can be justly called upon to 
make compensation for the injury done. For the protection of the pas- 
sengers on its cars, the défendant is required to use ail the means reason- 
ably in its power to prevent accidents. This was the duty it owed to the 
plaintiff. In undertaking to carry the plaintiff, the défendant assumed 
the duty to carry him safel}»^, so far as the highest vigilance would ena- 
ble it * * * to do so. Although there are no contract relations 
between the driver of one of thèse grip cars and the person who is to be 
carried, yet, when the driver is placed in this position of responsibility, 
and the persons of others are intrusted to his prudence, his skill, and 
his fidelity, so that his négligence may inflict serious injury, it is rea- 
sonable that the law should make it the right of every person thus situ- 
atedtodemând from him â: vigilance corresponding to the responsibility. 
It is not necessary, in orderto charge a cômmon carrier of persons, as 
this défendant is, with liability, that it be guilty of great négligence; it 
is enough if the accident was càused solely by any négligence on its part, 
however slight, if, by the exercise of the strictest care or précaution reason- 
ably within its power, the injury would not hâve been sustained. And 
when Isay caused solely by négligence of the carrier, I mean a (^se in 
which, if there had been no négligence of the carrier, there would bave 
been no injury. From what bas been said you will, of course, readily 
infer and understand, that thé défendant is not liable for injuries happen- 
ing from sheer accident, misadventure, or misfortune, if there be no nég- 
ligence or fault, or where no want of caution or foresight would prevent 
the injury. 

: Now, gentlemen, thèse are the principles of law to apply to the facts 
of the case. And what are the daims of the parties upon the facts? I 
do not propose to enter into a discussion of the testimony, but simply to 
call your attention to the issue upon this question of alleged négligence. 
The plaintiff contends that the movements of the horse, and the situa-- 
tion of the wagon, were such, as the train of cars approached, as should 
havie caused a prudent person occupying the station of driver of the 
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train, and bound to exercise a high degree of vigilance and care, to ap- 
prehend danger threatening the safety of passengers, and that, therefore, 
he should hâve stopped the train, or arres^ed its speed, in time to hâve 
avoided such danger. On the contrary, the défendant insists that the 
cireumstances and situation were not such as reasonably to awaken any 
such appréhension, or such as called for the exercise of any greater care 
than was exercised on the occasion in question. This being the issue, 
you see that it is of vital conséquence to ascertain with as much certainty 
as possible just what the situation was, as it was presented to the view 
of the driver of the approaching train. Was there or was there not such 
a State of cireumstances, such danger of collision, if the train proceeded 
on its way, as fairly and reasonably required the driver of the grip car, 
in the exercise of due care, to stop the train? That is the vital ques- 
tion, and in deciding it, as you may readily perceive, it is important to 
ascertain where the horse was, with référence to the sidewalk and the 
railroad track, as the train approached. What were his movements, and 
what évidence was there that he was or was not under control, or that 
he could or could not be controUed? Was he making any such violent 
movements, or exhibiting any such restiveness, as should reasonably 
hâve excited in the mind of the driver of the train an appréhension of a 
collision, or as required him, in the exercise of proper vigilance and 
care, to stop the train? Certainly, if it be true, as is claimed by the de- 
fendant^ that there were no movements of the horse indicating any dan* 
ger oî collision until after the grip car had passed him, and he then sud- 
denly, from fright or other cause, sprang forward, and caused the shafts 
of the wagon to project into the car, thus precipitating a collision, and 
conséquent injury, which could not reasonably hâve been anticipated, 
the défendant should not be held liable. 

It is matter of common knowledge that, on the thoroughfares of a great 
city like, this, of necessity, in the transaction of business, horses and 
wagons are driven and stand in great numbers along the streets. It is, 
of course, the duty of the défendant to so manage and control its trains, 
as not, by négligence, to bring about collision with vehicles occupying 
the places which they are expected to occupy in the streets. This is the 
légal requirement, and the safety of person's and property nécessitâtes its 
careful observance. At the same time, care should be taken that pecu- 
niary liability is not imposed where it is shown that, without fault of 
the car-driver, some sudden and unlooked-for circumstance précipitâtes 
a collision between one of thèse vehicles and a moving train. Now, in 
the light of the suggestions which the court has given, look closely into 
the facts and cireumstances which attended this occurrence. Scan and 
sift the testimony of the witnesses, and détermine whether the injury 
was caused by any fault of the driver of the train in question. Sonie of 
the witnesses disagree in their statements of the occurrence. You will 
endeavor to reconcile their testimony, as far as possible, and, wherein 
they differ so radically that this is impossible, détermine which of them, 
from opportuiiities for observation, and in their respective places of ob- 
jser*Pation , are most likely to hâve correctly obser ved and stated the circum- 
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- stances of the acoideiït.' If you find that the défendant ,is not chargea- 
ble with négligence, that wiÎL be the end of the case. But if you find 
otherwise, then there will remain the question of damages. And if you 
come to consider thîs question,; you must remember that you can giye 
only suçhidafnages as will fairly and reasonably compensate the plain- 
tiff for the injury sustained. You are limited to what are known as 
compensatory damages, if you find the plaintiff entitled to recover. 
You hâve no right to go beyond that. You hâve no right to give dam- 
ages by way of punishment. In fixing the compensation to be aUowed 
the plaintiflf, you should take into considération the character and ex- 
tent of the injury inflicted Upon him, the pain and suS'ering undergone 
by him in conséquence of the injury, actual loss of time, expense in- 
curred for medicines and médical attendance, and also any permanent 
injury sustained by him, if you believe from the évidence that he bas 
suffered permanent injury, including permanent loss, if any is proved, 
arising from any disability resulting to the plaintiff from the injury, which 
rendérs him less capable of attending to his business than he would bave 
been if the injury had not been received, Now, gentlemen, you will 
take this casç, and deal with it impartially, and with strict regard to the 
rights of the parties. Deal with it precisely as if it Were a controversy 
between man and man. Naturally,our sympathies are al way s awakened 
in behalf of those who bave suffered misfortune or injury; but the duty 
>of the court and, of the jury is, in every case that cornes before them, so 
far as lies in their power, to administer the law with référence solely to 
the strict légal rights of the parties. 



POTTEB V. BOAED OF CoUNTY Com'eS OF ChAFFBE Co. 
{Circuit Court, D. Colorado. January 12, 1888.) 

COUWTIBS— ISSUANCB OF BONDS— VALIDITT— RbCITALS. 

The récitals in a bond, isâued under Acts Colo. 1881, authorizîng countles 
to fund their debts, which show full compliance witli the act, but not the 
amoant of the issue, will estop the county from allegin^, against a bonafida 
holde2r> that the bond was issued in violation of the constitutional limitation. 

At Law, On motion for judgment on the pleadings. 
Tèller & Orahood, for plaintiff, 
O. K. Harte)istein, for défendant. 

Breweb, J. Andrew Potter against the County of Chaffee îs a suit on 
county bonds in which the défense presented is that the bonds were is- 
sued in exchangè for warrants void because issued in the first instance 
in violation of the constitutional limitation as to county indebtedness. 

In the course of the argument which was had, the décision of the su- 
prême court of Colorado, in Board Corniiy Oom'ra v. People, 14 Pac. Rep. 
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47, was referred to, in which that court passed upon one of the consti- 
tutional sections in référence to the limits of county indebtedness. I 
think it unnecessary to consider that case in this action. Conceding — 
and of course that will be, in the fédéral as in ail other courts, the as- 
sumption — that that gives a correct construction of the constitutional 
section, the question hère is whether, with the limitations contained in 
that section, as thus defined, the défendant has a valid défense to the ac- 
tion on thèse bonds. That décision recognizes the fact, as does the con- 
stitutional section, that a county may be indebted, and that it may issue 
bonds, and, in 1881, the législature of Colorado passed an act authoriz- 
ing the counties to fund their floating indebtedness. , The act is found 
on page 85, Sess. Acts 1881. In pursuance of that act, the county of 
GhafFee issued thèse bonds, which contain full récitals, showing compli- 
aùce with ail the provisions of that act. It is unnecessary toread them. 
And the question is, whether the county is not estopped by those récitals 
from presehting this défense. The act does not limit the issue of bonds; 
tha:t is, it does not place any amount, any numbers, as the limit which 
any county may issue. It authorizes the funding of the floating indebt- 
edness. Of course, that means the valid indebtedness. It gives to the 
county commissioners the duty of issuing thèse bonds, and exchanging 
them at par for the outstanding warrants; and the limitation, and the 
only limitation, placed in the act, is that the whole amount of bonds is- 
sued under this act shaU not exceed the sum of the county indebtedness 
at the daté of the first publication of the notice, and that amount is to be 
determined by the county commissioners, and a certificate made of the 
the sanie, and made a part of the records of the county. The duty is 
placed ûpon the county commissioners of determinii^ the amount. The 
l^islature does not prescribe it. This bond, which purports to be one 
of a séries, nowhere upon its face contains any statement of the amount 
of bonds issued, or to be issued, by that county; no one upon examinar 
tioh of one bond could say whether one thousand or a hundred thousand 
dollars were, or were to be, issued by the county. It refers to the act, 
déclares it iâ issued in pursuance of the act, and upon the proper élec- 
tion hàving been held. 

Now this question of the effect of récitals in a bond, as estopping the 
county or municipality, has béen again and again oonsidered by the 
suprènae court, and, until the décision in the case of County of Dtcon v. 
Mdd, 4 Sup. et. Rep. 315, which is relied upon by the défendant, I 
suppose the universal voice of the bar would afSrm that the suprême 
court had sottled beyond any question that récitals as full and complète 
as thèse estopped a county from denying the validity of the bonds in the 
hands of a bonafide purchaser. It has been supposed by some that this 
case of Oounty of Dixon v. JFMd has reversed prior décisions, and estab- 
lished a new rule. I am frank to say that I think itis quite difiScult to 
appreciate the distinction which Mr. Justice Matthews draws between 
that case and the case of Marcy v. Towmhip vf Osivego, 92 U. S. 637; but 
even with the rule as laid down in County of Dixon, v. FMà^ it wiU not 
avail the défendant in this case. 
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Turning to the c&se oî Bwhanan v. Litchjkld, 102 U. S. 278, where 
tfce question was whether the issue was in excess of the amoùnt author- 
ized to be issued, and where the court held that the récitals in the bond 
were not such as to estop the city, they say: "Had the bonds made the 
additional récital that they were issued in accordance with the constitu- 
tion, or had the ordinance stated, in any form, that the proposed in- 
debtedness was within the constitutional limit, or had the statute re- 
strieted the exercise of the authority therein conferred to those munici- 
pal corporations whose indebtedness did not at the time exceed the con- 
stitutional limitation, there would hâve been ground for holding that the 
city could not, as against the plaintifif, dispute the fair inference to be 
drawn from such récital, or statement, as to the extent of the existing in- 
debtedness." Then, passing to the case of Bank v. Porter J^., 110 U. S. 
608, 4 Sup. Ct. Rep. 254, thè court decided that "the facts which a 
municipal corporation issuing bonds in aid ofarailroad isnot permitted, 
agâinst a bonafide holder; to question, in the face of a récital in the bond of 
their existence, are those connected with, or growing out of, the discharge 
of the ordinary duties of such of its ofl&cers as were invested with author- 
ity to exécute them, and ^hich the statute conferriug the power made it 
their duty to ascertain and détermine before the bonds were issued." 
Hère, the statute in terms gave the county commissionersnotmerelythe 
power to issue thèse bonds and exchange them for warrants at par, but 
the powër of determining the amount they should issue. That was one 
of the matters within their ordinary duties, and which they were in- 
vested with authority to ascertain and détermine. Nowj when we corne 
to this case of County of Dixon v. Fidd, 111 U. S. 83, 4 Sup. Ct. Rep. 
315, we find thèse to be the faCts: The constitution prescribed a limit- 
ation, that the amount should not be over 10 per cent. I believe, of the 
assessed valuation — the amount is immaterial. That was a constitu- 
tional limit of the amount that could be issued, and that limit was a 
limit based upon the assessed valuation. The county of Dixon issued 
a séries iofibonds, which, on their face, showed that the issue was $87,- 
000. Every bond, therefore, carried notice to the purchaser that the is- 
sue of bonds made by the county was $87,000; and it was held that that 
being apparent upon the face of the bonds, the purchaser was also charged 
with notice of the amount of the assessed valuation of the property in the 
county, because it was amatter appearing upon the records of the county; 
it Was a matter of which the county commissioners could not and did 
not détermine. It was a ïnatter over which they had no control, and 
the récital of a fact of which they had no control, no authority to dé- 
termine, was not such a récital as estopped the county. So, the pur- 
chaser, informed by the face of the bond of the amount of the issue, and 
charged with notice of the amount of the assessed valuation, took the 
bond with notice of its invalidity. But in this case there is nothing 
upon the face of the bond which shows how many bonds were to be is- 
sued, how large the séries was. The statute, in terms, gave to the 
county commissioners the power to détermine the amount to be issued , 
and no man could, by an examina tion of the bond, get any information 
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as to the amount of the issue, or by comparing any information given by 
the bonâ with the record notice of the assessed valualion, know that the 
county had exceeded its power in the issue of the bond. 80 that, tak- 
ing the case of County of Dixon v. Fidd as the latest annunciation of the 
suprême court in respect to the rule of décision, it must be beld that the 
county is estopped from pleâding in this case that the bond was issuéd 
in exchange for a void warrant. 

Motion for judgment in favor of plaintiff sustained. 



ToPLiTZ V. Hedden, Collector. 



{Ctreuît Court, S: B, Nm York. January 13, 1888.) 

CUÈTOMS DtJTIBS — CLASSIFICATION— WOOL COVBBINGS FOR THE HeAD. '' 

' Articles inade of wool, knit on frames, imported froni Scotland, and used 
for a coyering f or tlie head, are properly assessed f or duty under tariff act 
par. 368!, which reads: "Flannels, blankets, bats of wool, knit goods, and çill 
goods made on knitting frames," etc., and not under paragraph 4flO, Which 
proyides for duty on "bonnets, bats, and boods for men, women, and pbjl- 
dren, composed of chip, grass, palm leaf, " etc., as tbe word "bonnet" in the 
statutë is not suffîcienây broad, nor âuch peculiar, tecbnical trade-meaniiig 
coupléd with it as to cover thèse goods. 

At Law. Action to recover back customs duties. 
C/ioa. Cttrie, for plaintiff. 

Stephm A. Wcdker, U. S. Dist. Atty.,and W. Wichkam Smîlh, Asst. U. 
S. Dist.Atty., for défendant. 

Lacombe, J., (prally.) The articles in this case are made of wool, are 
knit on frames, are used for a covering for the head, and corne froni 
Scotland, and they bave been assessed for duty by the collector under 
paragraph 363 of the tariff act, which reads: "Plannels, blankets, hats- 
of wool, knit goods, and ail goods made on knitting frames, balmoràls, 
woolcn and worsted yarns," etc. 

It is claimed by the plaintiff that they are properly assessable under 
paragraph 400, as foUows: "Bonnets, hats, and hoods for men, women, 
and children, composed of chip, grass, palm leaf, wiUow, or straw, or any 
other vegetable substance, hair, whale bone, or other material not spe- 
cially enumerated or provided for in this act." Thé words used in thèse 
taritf statutes, when not tecbnical, either as having a spécial sensé by 
commercial usage, or as having a scientific meaning différent from the 
popular meaning, — in other words, when they are words of common 
speech, — are within the judicial knowledge, and their interprétation is 
a matter of law. The plaintiff contends that the word " bonnets" in this 
phrase, "bonnets, hats, and hoods for men, women, and children," or, 
as- hé further qualifies the words, "bonnets for men" is tb be taken in its 
ordin'ary acceptation, and not as a technical word, or as a commercial 
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term with somç spgçia} jEneaning attaehed to it in the usages of trade and 
commerce. He furtlier claimsthat sueh gênerai, coinmon, every-day 
meaning covers gopds suçh as are the subject of this suit. ,, Thçy arewhat 
hâve been called by some of the witnesses Scotch caps; ;th«y are a head- 
covering JQuse in,Sçotland,:and imported from there jto this country, 
and ï inferthat they; hâve been, in their présent shape, in use in Scot- 
land for many years. 

The first thing,;thenj to be determined is the meaning of the word 
"bonnet." What is its ordinary and recéived acceptation in the English 
language, as usedin this country, -where congress legislates? What is its 
popular and recéived import? What isits common, every day meaning? 
Such, under the décisions, is the question which is to be answered. Now, 
it needed not a référence to the quotations which were read hère on this 
trial to satisfy us ail that heretofôre, at the time when the Bible was trans- 
lated, at the tJHie, when Shakspeare wrote his plays, at the time that 
Walter Scott wrote his novels, and to-day, even, in novels, narratives, 
or poemstrdescriptive of Scotch life, — ^the word "bonnet" was and is used 
as meaning and inclùding a cover fôr the head. Is it^in use in that 
sensé, hovirèver, now,— Ijy moto I mean Màrch S, i883,-^iii this cotintry. 
Sev^ràl le;i^cons. and cy<âopeedias published in England and in Scotland 
havebeea referred to; but I suppose there is no bettër authority upon 
English laïiguage to-day, sO far as,j,t goes — for the fiïst volume only is 
eut — than the English dictionary published under the auspices of the 
Philological Society, and edited by Mr. Murray. That dictionary, un- 
der the définition of "bonnet," describes it as a "hiead dress of men and 
boys, usually soft, and distinguished from the hat by want of a brim; 
in Englaiïd Buperseded in common use apparently bèfore 1700 by cap, 
but retained in Scotland; hence sometimes treated as équivalent to a 
Scotch cap." That seems to be the best English authority on the use of 
the term. But it is not its use in England which concerns us hfere. 
What is the , meaning of the word "bonnet" in thils country? Whatwas 
il» niiep,ning on March, 3,[1883? The lexicons are, of course, the firat 
authority to be consulted upon such, a question. But I do not under- 
stand, under the décisions, that they are the sole fountain of authority, 
and that the court, in deciding the question, is restricted to the précise 
définition, used in any partjcular dictionary. Two dictionaries are rec- 
ognized a? the standards for this country, — Webster and Worcester, The 
édition C(f Wprçester wh^c^ bas been put in évidence gives, as the first 
définition, "'acap pr hat wprn by nien,'" with a quotation from Shaks- 
peare in illustration, coupled, however, with a signindicating that it was 
obsolète at the time that édition pî the dictionary was published, which 
was in the, year; 1860. Wfihster's dictionary, édition of 1865, does not 
containapy. express statement that the word has become obsolète when 
used in thp.t sensé; but the phraseolpgy of the first définition which it 
givesis.suqh as not, necessarily to be in conflict with the statement in 
Worcester. ,It is: "A cap or çovering for the head, in common use bè- 
fore the iMtrptiuction of hî^ts, ar^d stili used by the Scotch.". Whether 
or not that particular paragraph means that the cap or çovering was in 
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colamonuse, or that. thenarrie of bonnet in that sensé v/as in common 
use, is not entirely clear,'— grammatioally clear, — upon the face of the 
paragraph. If thereis no conflict between thèse two authorities, then 
the statement in Worcester may be takèn as Gonclusive. If, however, 
there is a conflict between them, then the court must détermine this 
question from its own knowledge as to the .use of the word. 

Three witnesses — and I do not refer to their testimony as enlightening 
the court upon the meaning of the word, nor do I predicate my ruling 
upon their testimony, but I refer to it in illustration merely — three wit- 
nesses gave suggestive testimony upon this point. Mr. Dunlap sells a 
great many of thèse caps, — imports and sells them,— and buys them 
also, I présume, from manufacturers hère. He sells them on the call of 
bis customers as caps, except that Scotchmen bave called and asked for 
a bonnet. Mr. Russell, himself a Scotchman, knows what a bonnet is; 
but though he bas been in business hère long, and sold many of them, 
he testifies that no one hère has asked for thèse goods, asking for them 
by the nameof bonnet. The other, a most important witness on that 
point, 18 the plaintiff himself. No one arriving in a strange city any- 
where in this country, and wishing to purchase a Scotch cap, who shoaîd 
look over a business directory to find a shop at which to buy it, wonld 
go to a person who advertised himself as a dealer in bonnets. The plain- 
tiff seems to hâve recognized that fact fuUy, for, upon bis sign, he de- 
scribes himself as an importer of Scotch caps. 

I am, therefore, of the opinion that the word "bonnet" is not in this 
statute sufficiently broad to cover the goods the subject of this suit, un- 
Içsa it la made so by having affixed to it at the time congress passed this 
act sorae peculiar, technical, trade meaning, which coupled it, in the 
minds of the legislators, with thèse particular goods, or goods similar to 
them. Of this there is no proof, and I shall, therefore, deny the plain- 
tiff's motion for a verdict, and shall direct a verdict for the défendant 



United States v. Geeen. 

{Oireuit Court, E. D. Missouri, E.D. April 19, 1887.) 

EiiKcnoNS— OFFENSES AGAiNST— Attestation of Poll-Books bt Clisrs. 

IJnder a proper construction of the laws of Missouri deflning the duties of 
clerks Of élection in the city of St. Louis, such offlcers are not required to 
certify as tO the resuit of an élection. The duty of certifying as to the resuit 
of an élection is imposed on the judges of élection, while clerks of élection 
are merely required "to attest" or authenticate the signatures of the judges 
tb the certificate. Vide Sess. Laws Mo. 1883, pp. 44, 45, §§ 19, 20, 24; Rev. Bt. 
'Mo. 1879, ^§ 6495, 5498, An indictment haying been draWn against a clerk of 
élection under that clause of section 5515, Rev. St. U. 8., which déclares it to 
' be ai) Offense "to make a false certificate as to the resuit" of a congressional élec- 
tion,' ^«^, that such indictment was bad on demurrer, inasmuch as it was not 
a derk's dpty to certify as to the resuit ùî the élection. Held, further, that 
, the clerk, by attesting thepoU-book, d{d npt certify as to the correctness of. 
thë Coùiit 01 the votes, but merely authentjcated the signatures of the judges, 
whose duty it was to count the votes and certify as to the resuit. 
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Qn Demilrrer. Indiotment under Eev. St. U. S. § 5515, for fraudu- 
iently attesting a false certificate of élection upon the poll-books. 
T. P, Bashav}, Dist. Àtty., and D. P. Dyer, for the Government. 
Krum <Sc Jmas and Napton & Frost, for défendant. 

Thayer, J.. This is an indictment drawn under that clause of section 
'5515, Rev. St. U. S., which déclares it to be an offense if any officer, at 
an élection for a représentative in congress, fraudulently makes a false 
certificate of the resuit ofsuch élection with respect tothe représentative 
voted for. The défendant acted as clerk of élection in November, 1886, 
and is charged with '^fcdsd'y attesting upon ike poll-booka a fakë certificate," 
saidto hâve been madè by the judges of élection, with référence to the 
congressional vote. The iiidictment is drawn upon the theory that clerks 
of élection, when they attest the poll-books at the close bf an élection, as 
the law requires, thereby certify to the correctness of the count as made 
and certîfied by the judges of élection. On the other hand, it is con- 
tended that clerks of élection are merely required to attest the act of the 
judges in signing the certiiicate as to the resuit of the élection, and that, 
as. clerks, they. hâve nothing to do with the actual count of the vote. If 
the latter view is correct, it follôws that the indictment is bad, in law, 
inaamuch as it misconceives a clerk's duties, and places a wrong con- 
strUotiop. upon the meaning of the clerk's attestation. 

We hâve had some difl&culty in determining, under the state statutes, 
precisely what effect oùght to be given to the attestation in question, — 
that is to say, whether we should construe it as relating to the gênerai 
correctness of the count, and as confirmatory of the fact certified to the 
judges of élection, or whether it is a mère authentication of the signatures 
of the judges to the certificate. So far as the duties of a clerk of élection 
are expressly defined by statute, they seem to be confined (1) to writing 
the words "voted" or "rejected" opposite the voter's name on the poll- 
books as the names of voters are called by the receiving judges when votes 
are tendered for acceptance or rejection; (2) to entering or tallying the 
votes in favor of each candidate as the same are read aloud by the count- 
ing judges; and (3) to attesting the poU-books when the élection has 
ended, and the judges hâve signed the certificate as to the resuit. Vide 
section 19, Sess. LawsMo. 1883, p. 44; section 5498, Rev. St. 1879; sec- 
tions 20, 24, Sess. Laws Mo. 1883, pp. 44, 45. In other words, a clerk's 
duties seem to be purely clérical. They are not authorized to receive, 
côunt, or hàindle the ballots personally, but are simply required to mçike 
certain entries at the dictation of the judges of élection, and to cast up the 
total number of votes poUed in favor of each candidate as the same are 
rèad off by. the çoùhting j udges. The counting of the ballots is required 
to be doqe by two of the judges, one of whom reads the ballot in an aud- 
ible voice, and passes it to his associate to be examined and strung, as 
prpvided by law. So far as we can see, there is no provision of the élec- 
tion law which contemplâtes that the face of the ballot shall be exposed 
to the clerks of élection, or that the same shall pass through their hands. 
Hcfe section 5495, Rev, Si, 1879. .., . .,,'.. 
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The matter is involved in some obscurity, but we think it the most 
reasonable construction of the law that clerks of élection merely authenti- 
cate or attest the act of the judges in signing the returns, and that they 
are not required, and do not in fact, certify as to the correctness of the 
count, which is made by the judges themselves. The statute itself makes 
a distinction between the duties of judges and clerks of élection, in that 
the former are required to certify to the resuit, and the latter to attest the 
signing. The word "attest," in its ordinary sensé, also confirms the con- 
struction which we bave herein given to the statute. If clerks of élection 
are to be held responsible for the correctness of the certificate of the 
judges, it would seem that some provision ought to be contained in the 
law to give them a view of the ballots ; otherwise they will be compelled 
to certify to facts of which they hâve no personal knowledge. It would 
seem, also, that they should be required to sign the certificate as well as 
the judges, and not merely to attest the signing. 

For thèse reasons we hold the demurrer to be well taken, and order 
the same to be sustained. 

Beewee, J., concurs. 



United States v. Davis and others. 

{District Court E. D. MùaouH, B. D. November 81, 1887.) 

Indictmbnt— Judges of Elbction— Joindbb dp Paktibs. 

In MisBouti, judges of élection and clerks of élection hâve several and not 
joint duties; and where they are jointly indicted for neglect of duty the in- 
dictment will be held bad. Persons who, as offlcers of an élection, hâve dif- 
férent duties to perform, cannot be jointly indicted for neglect of their sev- 
eral duties. To authorize a joint indictment, the duty imposed on the de- 
fendants must be a joint duty. 

Tho8. P. Bashaw, U. S. Dist. Atty,, and D. P. Dyer, spécial counsel, 
for plaintiflf. 

0. M. Naptmx, for défendants. 

Thayeb, J. In the case of U. 8. v. Davîa et al., the indictment is 
against six persons, fourof whom are described as judges of élection, 
and the other twb as clerks of élection. The indictment is drawn un- 
der the first clause of section 5515, Rev. St.. XI. S., which provides, in 
substance, that any ofEcer of an élection at which a représentative in 
congress is voted for, "who neglects or refuses to perform any duty in 
regard to such élection required of him by any law of the United States, 
or of any state or territory thereof,"shall be deemed guilty of an offense, 
etc. 

Thèse défendants are charged jointly, in one and the same count, with 
neglecting and refusing at a congressional élection to perform certain du- 
ties imposed upon them, or supposed to bave been imposed upon them, 
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by the îaws 6f the stateof, Missouri; that is to say, wîlh neglecting and 
refusing to "sign and attest" the poll-book, and to set dovvn at the foot 
thëreôf thé total number of persons marked "voted"in the poll-book. 
If the dntyalleged to hâve been violated was a joint duty imposed alike 
on judgès and clerks of élection by the laiys of the state, they might be in- 
dicted jointly for a willful omission or refusai to perform the duty. But 
it so happens that the Iaws of the statè of Missouri do not impose a joint 
duty on judges and clerks of élection, as was held by the United States 
circuit court for this district in the case of U. S. v. Green, No. 2,806, 
tried at the March term, 1887, ante, 619. Judges and clerks of élection 
hâve several, and not joint, duties to perform. Judges of élection under 
the state law certify, under their hands, as to the resuit of an élection. 
Clerks of élection merely attest the signatures of the judges to the certifi- 
cate. The judges receive and count the ballots; the clerks write"wied," 
or "r^ected," in the poll-books, opposite the voter's name, as the votes 
are acéepted or rejected by the judges. They aiso enter the voting num- 
ber of the ballot. No such joint duty is imposed on judges and clerks 
of élection as this indictment describes, and for that reason it seems clear 
that the indictment is bad, and the demurrer well taken, Com. v. Miller, 
2 Pars. Eq. Cas, 480; Qm v. 6ray, 2 Duv. 373; McCrary, Elect. § 481, 
and cas^ cited. 

The indictment was probably drawn on the theory that the défend- 
ants, having violated the same clause of the fédéral statute at about the 
same time, might be jointly indicted therefor, although their duties were 
of a différent character. If this theory is Correct, it wotild follow that 
two persons accused of separate acts of larceny, çommitted at about the 
.same time, might be jointly charged in ïhle'saipe count of an indictment. 
No one, I apprehend, woùld attempt to maintain such a proposition. 
The vital objection to thé indictmient is that the partîcular neglect of 
duty on, the part of the judges of electiçn, which créâtes. the offense as to 
them, was no neglect of duty, and consequently no offense so far as the 
clerks of élection were concerned, and vice versa. 

To warrant a joint indictment against several persons, under the clause 
of the statute above referred to, for neglecting and refusing to perform a 
given duty, it should appear that the obligation to perform the duty in 
question rested alike on ail the défendants proceeded against. If différ- 
ent duties are imposed on différent ôfficers of élection, and each fails in 
the disoharge of their several functionsj they should be proceeded against 
separately. 

The demurrer is accorditilgly sustained. 



T9E ADA A. e;£nneoy. 623 

The Ada A. Ebnnedy. 

The Jesse Mubsoce. 

(District Court, B. Màasaohuaetta. January Itf, 1888.) 

1. Coi-LïSiOH— Appkoachutg Vessels— Pobt Tack— Starboabd Tack. 

Whére two vessels are approacbing each other, the one being close-hauled 
on the port tack, and the other cloBe-hauled on the starboard tack, it is tbe 
duty of the former to keep clear away, and a failurs so to do renders her lia- 
ble shpuld a collision resalt. 

2. SaMB— VeBSBL CioSB-HAULED— E)ET"lKriTIOÏÎ. 

A vessel hove to, and making both headway and leeway, is a vessel close- 
: liaulçd, within the meaiiing of the rules of navigation. 

; In Admiralty. Libel for damages. 

, Cross-libels for a collision between the three-masted schooners Ada A* 
Kenngi(iy;apd Jesse Murdoçk. 
. jB. jS.|)o(|gie, for The A(Ja A- Kennedy. 
Ç?. r, iîit8se?i,/r.> for The Jesse Murdock. 

■ „, Nkmon, J. This collision happened off Cape Cod, between Chaâiam 
lîght and the PoUoçk Rip light-ship, just before daybreak on the morp- 
ing of eleyenth November, 1885. The weather at the time was clear, 
th«.;WiAd wçsterly blowing an eight-knot breeze, and the sea STOOoth. 
The Kennedy was heavily loaded with ice; the Murdock was in ballast. 
Both yesaels were bound.tothe southward, and for some hours before the 
<5ollisioi)i;.h»d beea beating back and forth oflf the cape, waiting for day- 
Ught to pass over Nantucket shoals. As they neared each other, the 
Kennedy was close-haule^ on the port tack heading N. by W., and going 
at theirate ofsix or seven knots. The Murdock was partly hoye,to on 
the starboard tack; thatis, she was under single-reefed spaaker, foresail, 
and inaainsail clos^hauled on the starboard tack, and a fuU jib haqléd 
over to windward, and her/wheel was hard down, but not lashed. She 
wasiheading from S. W. to S. W. by S., keeping a steady course, and 
making from one to two knots, part of it to leeward, The Murdock first 
madd the Kennedy and hergreen light from three to four points on the 
port or lee bow, a mile or more distant. Later, the Kennedy sa^y the 
Murdock half or three-fourths of a mile away, opening her red light from 
three and a half to four points on the starboard or lee bow. Her course 
then lay acrpss the bows of the Murdock. ; The Murdock kept her course 
until just befpye the collision, when her wheel was. put hard up, and be- 
ing light she fell off two or three points. The Kennedy, çonsidering 
the Murdock to be sailing close-hauled on the starboard tack and to 
hâve the right of way, first ported to pass to leeward, and then as the 
red light still continued to show on the lee bow put her wheel hard 
a-port and cast off the spanker sheet. The effect of ail this was that 
she fell off three points only, and this was not enough to go clear. The 
vessels came together nearïy end on, the starboard bow of the Kennedy 
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striking the starboard bow of the Murdock. Bolh sustained severe îd- 
jury in their forward rigging and spars ând about the bows. 

The international régulations of 1885, (articles 14, 22,) which were in 
force at the time of this boUision, provide that when two sailing ships 
are approaching one another so as to invoive risk of collision, a ship 
which is ciose-hauled on the port tack shall keep out of the way of a ship 
which is close-hauled on the starboard tack, and the latter shall keep her 
course, One question in the case is whether the Murdock wàs close- 
hauled on the starboard tack within the rule. The Kennedy insists she 
\vaS fiot, becâuse, though hêr spanker, foresail, and mainsail were close- 
hauled on that tack, yet her jib was to windward and she was making 
leeway as well as headway. But the point seems to be completely settled 
by authority in this district. It was héid by Judge Lowell in The On- 
tario, 2 Low. Dec. 40, that a ship hove to, and making both headway and 
leeway, was a ship close-hauled, within the rules of navigation, and this 
wafe'agrieêd to by Judge Shepley on appeal. Smft v. Browneli, Holmes, 
467. The situation therefore brings the case within the rule above rè- 
ferred to. The Murdock had the fights «ind obligations of a vessel close^ 
hauled on the starboard tack. She had thè right of way, and her duty 
was tq hold her course. The duty of the Kennedy, being close-hauled 
on 'the' port tâck, was to keèp out of the way of the Murdock. As she 

'Mled tô do thiâ and bas ëliown no exôuse for her failure, she niust be 
hëld solely réapônsiblè for the collision. No blâme can bè attributed to 
the Murdock for stàrboardîng. It was done when the collision was iiù- 
minent and inévitable, and was justifiable. It was in point of fact the 
very thing she ought to bave doile. It saved herfrom receiving the blow 
on the port side. Such a blow would without doubt hâve sunk her. 
Anothér point made by thé Kennedy iS that she was misled by the ieè- 
ward drift of the Murdock. But the answer to this is that the latter was 
sailing on a course whieh was indicated by her red light, and that was 
ail that was required of her to give her the right of way. But it isquite 
appâtent from the évidence that this is not what caused the collision. 
It'arose from thé mistake of the master Of thé Kennedy in supposing the 
Murdock to be movingfaster than she in fact was. He says in histes- 
timohy: "ï judged the Murdock to be going about the same as we w«re, 
'-'-six kncyts." Under this érror he did not port sufficiently in the first in- 
ètarice, and when he threw ofif the spanker sheet and put the wheel hard 

■ u{ï it -ïfraài ië'ô îate. 

'Ih the libel by the ownerS of the Murdock against the Kennedy a de- 
crëéis to be entered for thé libelants; the libel of the owners of the Ken- 
nedy àgaihst the Murdock is to be dismissed, with costs. Ordered ac- 
Cordingly* 
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Gayee V. United States. 

{District Court, E. D. South CaroUna. January 12, 1888.) 

1. Courts— FEDERAL Jubisdiction— Election Supbrvisor— Action for Com 

PENSATION. 

The district court bas jurisdiction of an action againgtthe United States for 
services and expansés of a chief supervisor of élections, upon a claim for less 
than 11,000 in value, -which had been refused by the accounting offlcer of the 
treasùry department. 
8. Elections— Chief Supervisor— Compensation. 

A «hief superviser of élections is not entitled to fées for preparing and pre- 
senting applications for supervisors for the approval of a judge. 

5. Bame. 

Bat heis entitled to fées for flling and indezing snob applications, nnder 
Kesr. 8t..§3031,allowingforfllingand caringforeveryreturn, * * » doc- 
ument, or otber paper, 10 cents, and for entering and indexing the records of 
hi's office 15 cents per folio. 
4. Same. 

He is also entitled to compensation for indexing and flling letters and papers. 

6. Samb. 

He is also entitled to a per diem of flve dollars for 26 days' service, notwith- 
standing the attorney gênerai, with tbe sanction of the président, limited the 
iiumber of days' service of supenrisors to flve, as he is not properly a supér- 
visor,. 

6. Samb.' 

He iS not entitled to fées for flling and indexing appointments of snper- 
visoi'B, but is entitled to feës for recording the same. 

7. Samb. '^ 

He is entitled to fées f or.administering oaths to supervisors, and for certifl- 
cates, seals, etc., appertàining tbereto. 

8. Samb. 

He is entitled to fées for preparing and f orwarding instructions to super- 
visors.' 

9. Samb. 

He is entitled to the value of blanks f urnished by him and used in bis office, 
but not to the value of ordinary stationery so used. 

10. Same. 

He is not entitled to an amount paid for assistance on account of bis poor 
healtb. 

Action by a chief supervisoi for fées and expenses incurred in perform- 
ing the duties of that office. 

J. p. K. Bryan, for plaintiff. 

L. F. Ycnimam, Dist. Atty., and H. A. De Saussure, Asst. Dist. Atty., 
for the United States. 

SiMôi^tON, J, This is a suit against the United States brought in this 
court upon a claim for services rendered pursuant to tbe provisions ofact 
of congress, approved third March, 1887. 

PLEADINGS. 

The complaint allées that plaintiff was chief supervisor of élections 

for the State of South Carolina, and acted as such between first July, 

1886, and fiirst Decemberof the same year; that he performed services 

in bis said office for the govemment, and duly presented to the account- 

v.33F.no.ll— 40 
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ing oflScers of the treasury his accounts therefor , approved în proper form , 
aggregating $1,062.15; thatî of this »CicoMnt there was allowed and paid 
to him $136.10, and that the remainder was disallowed; that the sums 
disallowed werte charged according tolaw, and are justly due. For thèse, 
in.all $52,6.05, he brings suit. 

The ariswer admits that plaintiff was chief superviser as stated, and 
that he àent on the account for approval as stated; demands strict proof 
of the services, i;0ndered; admits the disallowarlcés, àiid déniés that the 
sums disallowed constitute any claim against the United States. For a 
second défense the défendant asserta that this disallowance is a bar to the 
jurisdictionbfthis court. For a thîM défense thé answer déclares the 
disallowancës to be correct, and in âccordàncé with law. For a fourth 
défense- itaase)!'*» that the attorney gênerai, with the sanction of the prés- 
ident, had^liiniited the days of the service of supervisors to the number 
of five days, àhd that the charge pei? diem for a largèr number of days 
cannot be allowed. 

■^'' " FlirinINGà "OF FACT. 

The plàîntiff was chîef superyisor of, élections iiî South Carolina, for 
the gênerai élection of 1886, duly appointed under section 2025, Rev. 
St. The circuit court was opened under the provisions of section 2011, 
Rev. St.^,%§t.ditty of October, 1886; proceededtq business on devéûth 
October, 1886, and continuée! open uadér 8ectioiisi2Gi2 and: 2013 until 
third day of November, 1886. The plaintifif discharged the duties pre- 
scribed îti'iSècftiôh 2025 up tO'arid|ihQludîng the diay after the élection, 
and forwarded his account therefor, whereupon the disallowancës were 
made. The items disallowed are as foUows; No. 1. Preparing and pre- 
senting for approval 54 applications for appointment of supervisors. No. 
2. Filing and, indexing the same. The filing ha,3 beei;, allowed; the ini- 
dexing disallowed. No. 3. Indexingand ûling,1281etter3 and papers. 
No. 4. Per diem as chief superviser for 26 days, at five dollars per day. 
N8. 5. 'Filittg'54 orders for appointment as gùjiervisdrs and iiïdexing the 
same. No. 6. Recording the same orders. No. 7. Filing, indexing, 
and recof ding appointments of Ç89 supervisors. , . No. 8. Administering 
oaths to 24 supervisors, and recording the samç. No. 9. Twenty-two 
certified copies of appointment of supervisors for United States marshal, 
filing, ifidpxing, and recording the same. No. 10. Preparing and for- 
warding instructions to 689 supervisors. No. 11, Bill for; stationery and 
blanks. (This bill includes ail articles of stationery used in an office, — 
; mucilage^inkt^ ei:asers, pans, pins, paper, — note and'cap^- — pencils, seal- 
ing-rwa;x, 1i£^pe, as also envelopes, and printed blaçiks for supervisors, the 
application for' appointment of, notification to oftheir appointment, oaths 
of, instructions to, and certificates of, supervisors.) No. 12. Payment of 
H. P. Locke as assistant and meésenger; 85 days, at $2.50 per day. 

AU of, thèse items w«pe proved, and the servicéàthereiu stated were 
rendered. The account was presented in open court, preparatory to for- 
warding to the department, on tenth March, 1887, and was sent on after 
thatdate* 
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CONCLUSIONS OF LAW. 



Is thia case within the jurisdiction of this court? This court has ju- 
risdiction over ail claims not exceeding $1 ,000, upon any contract, ex- 
press or implied, made by the United States, for the breach of which the 
other contracting party could hâve had redress in any court, if the United 
States were suable; excepting, however, war claims, and any other claims 
heretofore rejected or reported upon adversely by any court, department, 
or commissioner authorized to hear and détermine the sa,me. 24 U. 8. 
St. afc Large, 605. This is not a war claim, nor was it presented for ap- 
proval, until tenth March, 1887; and, therefore, at the date of the act 
(March 3d) had not heretofore been passed upon by any court, etc. Nor 
can the position of the district attorney be sustained, that the court 
cannot entertain this case because it has already beèn decided by the 
department. U. 8. v. SmiA, 1 Bond, 68. It is questionable if the court 
could'— it certainly would not— -entertain such a claim as this, until it 
had been presented to, and had been passed upon by, the department. 
The actionof the department does not conclude the court. (7. S. v. Waî- 
taw, 116 U.;S. 398, 6 Sup. et. Rep. 408. 

2. The chief superviser must be appointed from among the commission- 
ers of the court. Rev. St. § 2025 . He does not cease to be a commissioner 
when èo appointed. Indeed, heis appointed because hè is and contin- 
ues to be a commissioner. Section 2031. And his accounts are made 
eut, vouched, examined^ ànd certified as are the accounts of a commis- 
sioner. Id. Having had itnposed on him the performance of services 
eonnectedwith élections, as chief supervisor he exercises the functions 
of this oflSce in connection with and aided by his function as commis- 
sioner. Section 2021, For his extraordinary services as chief supervisor 
he is allowed the compensation fixed by section 2031. If, in discharg- 
ing thèse, he does dnties as commissioner, provision for which is not 
made in this section, he is entitled to the compensation of a commis- 
sioner as fixed by section 847. Inre Conrad, 15 Fed. Rep. 641. In 
the light of thèse conclusions let us examine the items disallowed. - 

No. 1. For preparing and presenting forapproval of judge 54 appli- 
cations for supervisors. It is no part of his duty to prépare applications 
for supervisors. Indeed , thesection 2026 contemplâtes the reeeipt by him 
of the applications of others; the considération, examinatioh, and prés- 
entation whereof must be made by him; so that the préparation of them 
may be in conflict with his duty. The charge for préparation cannot be 
allowed. His compensation for reeeipt, examination, and présentation 
of them is provided for in his perdiem and in other ways. 

No. 2. Piling and indexing thé 54 applications above. Section 2026 
directs the chief supervisor to' receive the applications of ail parties for 
appointment as supervisors, and, in presenting the applicationyhe is 
bOund toi fuwiish infonnation' to the court respecting the applicants. By 
section 2031 he m allowed for filing and earing for every return, report, 
record, documeht, or other paper, 10 cents, and for entering and index- 
ing the recoi-ds of his office, 15 cents per folio. Thèse applications corne 
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wîthin the words "document or other paper," and certainly are recorda 
of his office. This item is allowëd. 

No. 3. So also with the third item, — indexing and filing 128 letters 
andpapers. They corne within the same rule, and the item must be al- 
lowëd. 

No. ,4. Par diem for 26 days at five dollars each. The district attor- 
ney has urged upon the court, under the instructions of the department 
of justice, this considération, The attorney gênerai, with the sanction of 
the président, limited the number of days of the service of supervisors 
to five. It is insisted that the chief supervisor cornes within the cate- 
gory. This cànnot be the correct conclusion. The chief supervisor is 
not a supervisor at ail, He discharges none of the duties of a supervisor. 
He is a commissioner appointed over the supervisors, detailed on this 
dtty. He must discharge duties anterior to any appointment of super- 
visors, ànd must continue to perform services in and about the appoint- 
ment of them long after some bave been appointed. . Sections 2026- 
2028. The supervisors hâve but one duty, in and about the élection it- 
self, and during the days of balloting and canvassing the votes. The 
chief supervisor has other distinct duties, requiring în6re time, and in- 
volving greater responsibility. Section 2031 provides certain fées for 
the chief supervisor. Then it adds a provision for compensating super- 
visors of élection, confining this, however, to only a certain class of 
thèse,— those appointed for towns or cities of 20,000 or more inhabit- 
ants. Clearly, only such persons are hère alluded to as supervisors of 
élection as are provided for in sections 2026-2028, under that name, 
As we bave seen, the chiéf supervisor is a commissioner appointed be- 
cause he is a commissioner, His compensation as chief supervisor is 
not exclusive of, but in excess of, and apart from, his fées as commis- 
sioner. Section 2031. Gan it be that the government would require a 
commissioner to give of his time, and not compensate him? As he would 
be entitled as commissioner, when engaged in his officiai duties, for serv- 
ices analogous to thèse, to a per diem of five dollars, he is allowed the 
eame hère. 

Nos. 5 and 6. Filing 54 orders for appointment of supervisors and in- 
dexing the same; recording the same. Thèse orders belong to the court, 
are of its records, must be filed in court, and not with the chief super- 
viser. But he should bave among the records of his office the names of 
ail supervisors whora he must overlook, who are subject to removal, and 
in whose list vacancies may arise. . He should enter and index such 
lists among the records of his office; and for this heis allowed 15 cents 
per folio, by section 2031, Item 5 disallowed; item 6 allowed. 

No. 7. So with this item, filing, indexing, and recording appoint- 
mènts of 687 supervisors; there is allowed 16 cents per folio for entering 
and indexing thèse. 

■ sNos. 8 and 9. Administering oaths to 24 supervisors for the United 
States marshal, certiûcates, seals, filing^ indexing, and recording same. 
Thèse were required of him as chief supervisor by the marshal, un- 
der instructions from the department of justice. The affidavits were 
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taken ty him, and as to be chief superviser he had to be a commia- 
sioner, ex necesdtate he could administer an oath. Items allowed. 

No. 10. Preparing and forwarding instructions to 687 supervisors. 
Under section 2026 he must prépare them. As commissioner for prev 
paring papers he is allowed 15 cents per folio. For each copy out of hia 
office, under section 828, he is entitled as commissioner to 10 cents per 
folio. This much is allowed. 

No. 11. No provision is made for the ordinary stationery used by the 
chief superviser, or by any commissioner. He is required, however, to 
furnish blanks, etc. For thèse ex equo et bono he must be paid. For 
pens, ink, note paper, etc., he cannot be paid. If the amount allowed 
by the department on this item — $35.25 — covers thèse blanks, etc., the 
rest is disallowed. If not, so much as will cover them is allowed. 

No. 12. Payment to H. P. Locke for 35 days, for services as assistant 
and messenger. No authority can be found for this, either in the law for 
chief supervisor or for commissioners. It bas been argued that the cir- 
cumstauces of the destruction of the room of the chief supervisor, occu- 
pied by him as commissioner, by the récent earthquake, and the health 
of the chief supervisor, made the services of a clerk and messenger neo- 
essary, and that this charge comes within the implied contract to fur- 
nish everything necessary for the discharge of the duties of the office. 
I apprehend that at the farthest, those things are implied which neces- 
sarÛy were in contemplation of both parties at the time of the appoint- 
ment. When one is appointed to discharge an office, he is expected to do 
its duties himself; and if his health fail, and he must employ assistance, 
he must pay for such assistance himself. There wafl no implied con- 
tract to pay for a messenger, and no authority for employing one. The 
item is disallowed. 

Let a dçcree be taken in accordance with this opinion. 



Hyman V. Whbelbb et (d. 

(Oirettit Court, D, Colorado. January 13, 1888.) 

Bqottt — Paeties Défendant — Dbmttbrer — Unity of Intbbest. 

A bill in equity ghowing that comçlainant owned a mine, the mtneral Teln 
of which had it8 apex witfiin complainant's boundaf ies, but in descending de- 
flectod apd passed out of his aide Unes; that défendants, of whom there wers 
a number, were threatening litigation on claims tp the vein in yaiioas forme; 
that défendants' çlaitns, though diflering betweén' themselves, were ail sub- 
ordinate to plaintiff's clalm; and seeking équitable relief , — is not demurrabl« 
as showiBg no unity of interest in défendants, and no equity in complainant. 

In Equity. On deraurrer to bill. 

Bill in equity by Hyman, complainant, agajnat Wheeler and othera, 
Refendants. 

C J. iZugf/ieg, Jr., for complainant. 
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Qeçii J, JSoal, 0. S. Thomas, Ré:S.Morrîson, and i. 0. RoohwéH, for de» 
fendants.: ',' i 

BreweRv J. This is a bill in equity to which a demiarrer or several 
demUrrers hâve been filed. The complainâiit allèges briefly tbat he is 
the: owner of the Durant mine, aûd the vein which has its apex within 
its surface boundaries; that such vein, descendirig, deflects so as to pas» 
eut irom the side lines of the Durant; and that he has opened that vein 
and foUowed it for, I beliéve, the space of 800 feet, passing outside of 
the lines bt the Durant location, and that he is in possession of that vein 
thus opened; that thèse défendants^ of whom there are quite a number, 
representing'nine différent interests, havingclaims of location on the sur- 
face adjacent or nearto the Durant, and above this vein which he has 
opened, and which he daims to be in possession of, are threateuing liti- 
gation in vârious forms; also as to some of the parties that they threaten 
to worry and w«Br out the plaintiffby excessive and continu ed litiga- 
tion, 80 that practically the value ofMs property will belost to Mm; 
and allèges that.as to ail thèse various défendants their claims, différent 
though they naay be betweenthemselves, are ail subordinate to his sin- 
gle title, and bis rights, and are assertions of claims which cast a cloud 
upon his îpossession and title, and prevent him from the peaceable en- 
joyment of thé fruits of ownership; and seeks, as a relief, that they be 
enjoined and restrained from instituting thèse various suits in différent 
courts, and be càlleflupon to come intothis case, and set up their tifles, 
and hâve thçm ail asserted and determined in one litigatioU. The dé- 
fenses presentedj or the principal onee, are multifariôtisneBâ in the bill, 
and a want Qf «qùity. " 

It is claimed by counsel that there is no unity of interést on the part 
of the various défendants; that becao'seoneman bas a ûlaiai td one pièce 
of ground, and from that asserts title to a portion of this vein, his con- 
troversy with the plaintiff is entirely indépendant and distinct from the 
controversy with another man, who has another pièce of ground, and 
upon his claim to that ground asserts a right to perhapa a distinct por- 
tion of this vein. Very many authofities were presented and discussed. 
I think it impossible to harmonize them ail, and therefore do not stop 
to comment upDîi them. The c&&e- oîHmlroad Co. ^yDyer, 1 Sawy. 
641 , contains what to my mind is very wholesome and salutary doctrine 
in. respect to fheëe matfers. It lays doWn the proposition that where 
ijjère is a singie tiûe to a contînupus property, and that title rests upon 
one jitate of facts, one grant; and there are many persons who, with in- 
férior titles or claims, are threateninglitigation.although their claims 
çiay springfroîii <îiâerentsources,7— a court of equity has power, in order 
togive to the holder of this singlei property the full enjoynient of his 
property, to sumraon ail such parties in to a single suit, and in that by 
decree establish the pJaintiff's title, and rèstrain ail the defehdants from 
farther litigatibti or intwfefence. ' Itis the only vi&f oftitnes where a 
man can be protected in the bénéficiai enjoyment of his property^ If 
each individual claimant — as, in thW-càsè, à nuHiber''of squatters alûng 
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the lîne of a railroad — ^ere permitted to maintain his îndependent ac- 
tion ag^ipst the railroad coiopany, the cost and the time and the worry 
of the litigation would seriously impair the value of the grant to the 
Company; and so, according to the statements that are made hère, with 
a knowledge of the expensiyeness of this mining litigation and the length 
to which it may be continued, it may well be, as the complainant as- 
serts, that if every claiipant is permitted to carry on his separate action 
of ejectment, with the two and possibly three trials which the law gives 
therein,,4he value of the property,, which the government has graùted 
him, will be practically destroyed. I think, therefore, that following 
that décision, it cannot be said that the fact that thèse défendants hâve 
various interests prevents a court of èquity from calling them in. 

Neither can it be said that there is no equity in the bill. Equity dis- 
countenances a multiplicityipfsuits,— that is one of the grounds of ils ju- 
risdiction; and it aims, by restraining a multiplicity of suits, to give 
to the owner of the property the bénéficiai enjoyment of it, and to enable 
him to get thè benefit of its ownership, rather thanwaste it in many and 
diverse suits. A great manyother matters werc suggested which sôem 
to me would èojdae tip more pertinently for ihqairy when answers hâve 
been filéd, àtid testimony takpn- It is said thaito nphold the jurisdio- 
tion pf th:e court pf equity in this case would be to deprive thèse claim- 
ants of the jury trial guarantied to them by the constitution. It may 
he that iri soirie cases whefi the testîmony is presented there will, appear 
Buçh a doubtSful question of ifacts that the chancellor will say this ougbt 
to go to aijiîïy,' àhd dëçKlie to éntertain further juti'sdiction. 

As the bill nôw stands upon thèse averments, the complainant has an 
absolute undoubted title, a perfect title, and is in possession. : It may 
be, as suggested by counsel, that his possession is not actual,^that he 
does not hà-^è àhy real possession of this vein in its extension beyond 
his side lines; aU those facts will come out in an answer. It may be 
that this véin, as suggested by one counsel, instéad of being single and 
contitaiîous, js found divided into half à dozen sheets, so tHat it is impos- 
sible or difficiilt to say as to any one of those sheets whether it is a con- 
tinuation of.the original vein or of some other vein having its apex in 
pther bouççlaries. ,À.ll those facts may be dçyeloped by answer and 
proof, and, it m^y well be that in one case or ano|her there will b© dis- 
closed such a doubtful question of fact that a chancellor may properly 
say that hère is a question which he will not détermine, and it must be 
relegated to a jury; but none of thèse things appear now. It i^ time 
enough to consider those questions when the fects présent them. I think, 
therefore, taking the bill with its averments as true, there is jurisdiction 
in the court as a court of equity to take cogni^nce of this bill, and to 
call upon the défendants to answer. 

. It is suggested by one of the counsel that a spécial ground of dpmurrer 
is presented in regard to one of the bases of jurisdiction in this court. 
Jurisdiction îs avçrred on the ground of citizenship, and there is an, at- 
tempt, alsoj;to disclose a fédéral question; andit is said that the allega- 
tioxifl of the bill do mot disblosè a fédéral question, and therefore the dç- 
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murrerahould be sustained, as. a spécial demurrer to tîiat part of the 
bili. The demnrrers are ail to the bill as a whole, not directed in terms 
to any part-of the bill, although there is among the groiïnds of demurrer 
set out specially the fact that this fédéral question is not so stated as to 
disclose the existence of a fédéral question. Heflce there would be uo 
practical advantage in considering that matter separately. The différ- 
ence of citizenship is stated fuUy and satisfactorily. In ail equity cases 
TVe ought to go to the substance ofthings âa far as possible. 

The demurier will be overraled, and leave givën to file answers. 



Jones f.'SïiAtJsoN et oî. 
' {CiràuU Oovrt, E. D. New York. Jànuary 4, 1888.) 

1. EQTJITT-^PLBADING— MULTIPABIOtrSIÎESS. 

; A biU,gled by an assignée in bapkruptcy again^t several défendants to set 
aside Vàriba^ sëparate conveyances of property, alleged to haye been made in 
fraud'df eteditoirs, is not deiiiurrablefor multifariousness. 
a. Frattdulestt Convbyakoes— TbanSJ^b of Lease— Insolvenct— Rbnbwal of 

Lbasb. , .,,.,;,, 

The transfer of a lease iû fraud of creditors by an insolvent before going 
into bàikruptcy, is the création of a trust 'in favor of the creditors, and may 
be reach«d by the assignée in bankruptcy in the hands of any subséquent 
transférées withknowledge of the facts, though they l)e holding ander a neyr 
lease, exécut'ed after the expiration of the bankrupt s term. 
8i LiMiTATioiî OF Actions— ERAtro—PiiBSUMPTioir. 

On demurrer, setting up the statute of limitations, the court wilI not infer 
f rom the fact that the alleged fraud occurred more than two years prior to the 
commencement of the suit that the complalnant discovered the facts consti- 
tuting the fraud before such period.' 
Ai Equity-— Lâches. 

A demurrer to a bill on the groqnd of lâches wilI not be sustained, unless 
the bill qppn its face, withcut rpverting to inferences, makes a clear case of 
unreasdnable delay by complalnant after his discoVéry of the fraud.* 

In Equity. On demurrer tobiU to set aside conveyance. 

Action by Jones, assignée, against Slauson and otbers, défendants, to 
s^ aside seVeral conveyances of real estate alleged to hâve been made in 
fraud of creditors. 

fîejyamin G. HïtcMngfg, fbr coïnplainant, 

James R. Angd, for dèfendaiità. 

Làcombe, J., In August, 1878, the défendant David M. Smith was 
deciared a baiikrupt, and the plàintifif was afterwards appointed his as- 

lAs to%hën the statute commences tb run against an action for fraud, seeBoard 
Sup'rs MéQOsta Co. T. Vincent, (Mich.) 88 N. "W. Rep. 44, and note; National Bank v. 
Ferry, (Mass.) IX N. E. Rep. 81, and note; Simmons v. Baynard, 30 Fed. Rep. 532; 
Murphy V. Reedy, (Miss.) a South. Rep. 167; Piper y. Hoard, (N. Y.) 18 N. E. Rep. «38, 

'As to what is sjioh laps© ;of time as will preolude équitable relief, and what are clr- 
cumstances suffioient to rebut the imputation of lâches, see Hoffert v. MiUer, (Ky.) 6 
S. W.Re^. 447, aùdnote. "ry d 
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sîgnee. This action was; brought by such assignée to set àside the con- 
veyancè of three separate parcels of the bankrupt's property to the several 
défendants, with allégations as to each that it was made when Smith waa 
insolvent, and was made and accepted for the purpose of putting his prop- 
erty bej'^ond thè reach of bis creditors. Thèse pièces of property com- 
prise (1) certain real estate in Brooklyn, claimed in fee by the défendant 
Willets; (2) a house and lot in Centre street, New York, claimed in fee 
by the defendàiit Richard S. Jones; and (3) a leasehold of property at 
No. 70, New Church street, New York, now held and claimed by the 
défendants Slauson '& Co. The original lease of the last-mentioned par- 
cel was acquired by Smith July 8, 1869. It was from the rector, etc., 
of the Protestant Episcopal Church of Jamaica, running for 21 years from 
May 1, 1864, and contained no covenant of renewal. Smith erected a 
building on the property, and bas ever since occupied it as his place of, 
business. On or about December 22, 1874, he assigned and transferred 
the lease to Albert Slauson; as the complaint allèges, without considéra- 
tion and in fraud of his creditors. Subsequently, Albert Slauson, with 
the consent and connivance of Smith, procured from the church corpor- 
ation a lease of the same premises, upon the same terms and conditions, 
tp himself as lessee, from May 1, 1878, to Aprîl 27, 1885. After the 
expiration of this lease, and on or about May 10, 1885, a new lease of 
said premises was taken from the said church corporation by the firm 
of A. Slauson & Co., consisting of défendants Albert Slauson, Austin H. 
Slauson, and Robert H. Moses, for the term of 21 years from May 1, 
1885. This was done, as complainant avers, with fuU knowledge on the 
part of the firm, and in fraud of the creditors of Smith. Upon thèse 
facts complainant prays for a decree adjudging ail Smith's conveyances 
afoïésaid to be in fraud of creditors; that, as to the property in New 
Church street, the lease taken in the name of A. Slauson & Co, may be 
adjudged a renewal of and impressed with the same and ail rights and 
equities in favor of the creditors of Smith as the original lease assigned 
by Smith to Albert Slauson; and that défendants A. Slauson &. Co: be 
decreed to assign over the same to the receiver appointed or to be ap- 
pointed in the suit. The défendants A. Slauson & Co. demur to the bill 
{1) as multifarious; (2) that it sets forth no cause of action against them* 
touching the new lease of May 10, 1885; (3) that the property other 
than, the new lease is vested in a receiver appointed by a state court; (4) 
that the suit is barred by the statute of limitations, Rev. St. U. S. 5057; 
and (5) because of complainant's delay and gross lâches in bringing the 
suit. 

1. As to multifariousness. The defendant's contention is that the sev- 
eral conveyances of the différent pièces of the bankrupt's property are 
separate transactions; that each défendant may fairly say that, by their 
union in the same complaint, he is brought as défendant upon a record 
with a large portion of which, and of the case made by which, he bas no 
connection whatever; that thus he may be put to unnecessary expense, 
and his own case be prejudiced, by being viewed through a possible at- 
mosphère of, fraud created by other transactions of the bankrupt with 
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which he had no connection. Whateter force there may be in this argu- 
aient on principle, it is not borné ont by the authorities. The proposi- 
tions "that a bill may be filed. against several persons relative to matters 
of the same nature, forming a connected séries of acts, ail intended to 
defraud and injure the plaintiffs, and in which ail the défendants were 
moïe or less concerned, thou^ not jointly, in each aot, and that uncon- 
nectid parties may be joined in a suit where ihere is one issue in the 
dasB,— bave been affirmed and reaffirmed in the courts of this state, and 
that, tôo, in suits brought, as this is,; to reach property of a debtor con- 
veyed in fraud of bis creditors in divers ways.at différent times, and 
to separate parties. Brinlcerhoff v. Brmm, 6 Johns. Ch. 139; Fellowsv, 
Fdhws, 4C6w. 682; Boyd v. Hoyt, 5 Paige, 65. The same opinion is 
forcibly expressed in McLeanv, Bank, S .McLean,;415. In that case an 
assignée in bankruptcy had filed a bill similarto the one, in this case^ 
which was demurred to as mûltifatîous. Passing upon this objection, 
Judge McLean feays: 

" The complainant represeiits the iiiterests of the creditors in this procédure. 
He allège» fraud Iri the several liens sçt'up by the défendants. Now, although, 
the f rauds charged consist of yariôus and distinct transactions, yet thèse frauda 
are of the same character, and for the violation of the same section of the bank- 
rupt act. In eyery instance whère the allégation of fraud is made, as against 
the respective li^ns asserted by tliè défendante, it consiâts in the bankrupt 
having created the liens in contemplation of bankruptcy, and to give an illégal 
préférence to certain creditors. NoW, thèse allégations are admitted by the 
demurrer* and, in view of ttiisfactt can the défendants, who hâve demurred, 
cotnplain of hardship and oppression in being connected with others, who are 
cbargcd with bayiqg committed similar f rauds on tbe rights of the gênerai 
creditors." 

This is generally accepted as the practice in the fédéral courts. Bun- 
ndl V. Stoddardf 2 AméT. Law Reo. 145", Gaines v.MàuaseaViX, 1 Woods, 
118; Shddm v. PacMCo., 8 Fèd. Eep. 769; Johnsoriv. Power», 13 Fed. 
Rep. 315; PoUs v. Hahn, 32 Fed. Rep. 660. 

'2. As to the new lease. Tbe demurrèr concèdes the allégations of 
fact contàined in the coniplaint. It therefore concèdes thatwhen Smitb 
tmnsferred the old lease to Albert Slàuson, he did so tyithout considéra- 
tion, and in pursaance of a concérted scheme, to which both were par- 
ties, and by which Smith's creditors Were to be deftauded. This being 
80, Slàuson beld the property impressôd with a trust in favor of thèse 
creditors, andmight be required to transfer it to complainant, their rep- 
résentative. What was this property ? Besides the unexpired tenu, 
there belonged to the tenant — independent of any covenant to renew-— 
an expectancy of ténewal, good-will, or tenant-right, which is recognized 
as property for the purpose of protecting parties haVing légal or équita- 
ble interests in' such renewali Môody v. Matth&ffs, 7 Ves. 175; Feather' 
stonMiighv. Fenwick, 17 Ves. 2&8tt/' Phyfe v. WardéU^ 5 Paige, 268; Bm- 
nett V. VaniycM, 4 Dner, 4Q2;'-'&îbbes- v.. Jenkins, 8 Sandf. Ch. 134. 
" The good-will of a lease, which tbe landlord is iri the habit of renewing, 
is property, aûd rights grOwing out of it, whether by con tract or other- 
wise, will bep^otected and enforced by a court of equity." Dam v. Gray, 
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16 Wall, :228. Had Albert Slauson remained in possession until the ex- 
piration of the old lease, and then taken a new lease in his own name, he 
v?ouId hold the new lease as a renewal of the old one,— as the fruit of the 
good-will or; expectancy of renewal which he obtained from the bankrupt, 
—and subject precisely as ,was the old lease, to the claim of Smith's 
creditors. Phyfe v. Wardell, 5 Paige, 268; Gibbes v. JenHns, 3 Sandf. 
Ch. 134; 'Mitchdl v. Read, 84 N. Y. 662. The substitution of a lease to 
himself, coveringthe unexpired term of the Smith lease, certainly did 
not relieve Albert Slauson firom the opération of thèse well settled rules 
of equity, noï is there any good reason, on principle or authority, for 
claiming that the fact that his firm took the lease in its own name — ail 
the partners being fully infbrmed as to the facts, (as by demurring they 
concède)— rshould alter the situation. The new leaae was given to a party 
whose r«lationship to its subject-matter arose under and by virtue of the 
old lease, and wiÛ, therefore, bepresumed to bave been given becauseof 
that relationship. The défendant Smith, meanwhile, bas obtained his 
discharge, and it was urged, on the argument, that it was "absurd to 
claim that the lease to Slauson and others is void because it was made 
for the benefit of Smith, when it is clear and not disputed that Smith 
himself might bave taken the lease, and that his former creditors could 
not interfère with it." This statement is hardly correct. The lease to 
Slauson & Go. is not " void because it was made for the benefit of Smith." 
It is not void at ail, but, being the mère outgrowth of the expectancy of 
renewal, which belonged to Smith's creditors, and notto Slauson, italso 
belongs to them and not to him. Nor is defendant's assumption either 
clear or undisputed. After-acquired property of Smith is, of course, 
free froto the claims of bis old creditors, but the theory upon which the 
decisîolis abote cited were rendered is that the new lease is not after-ac- 
quired property, but a mère transformation and expansion of a property 
right cïeated under the old lease. If the principle of those décisions is car- 
ried to its legitimate conclusion, Smith himself could not take the new 
lease, because, his relationship to the subject-matter having arisen under 
the old lease, it will bepresumed that the new lease was given to him be- 
cause of that relationship. In other words, the expectancy of renewal 
under the old lease was held by Smith and his transférées, be they 
many or few, near or remote, impressed with a trust in favor of his old 
creditors, and that trust attaches to the fruits of that expectancy in 
whoseever hands they be, provided they passed to those hands with 
knowledge of the facts. Could Smith, the day after his discharge, bave 
taken his old lease back from Albert Slauson and held it free froni the 
trusts with which it was charged in favor of his old creditors? Clèarly 
not. Ho w, then, can it be clairned that he might thus receive and profit 
by a new lease which the décisions expressly hold to be a mère renewal 
of the old one? 

3. As to thç statute of limitations. The bill avers that complainant 
first leamed of the fraudulent conveyances which he seeks to avoid 
Vitbin a month before the commencement of the suit. Even if this 
avêrment were absent, this demurrer could not be sustained. "The 
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court will not, in support of à demurrer setting u j) tbe statute of lim- 
itations, infer from the fkct that the alleged fraud occurred more than 
(two years) prior to the commencement of the suit that the complainants 
disGovered the facts constituting the frauds before the period of (two) 
years." Shddon v. Pocket Co., 8 Fed. Rep. 769,, 777; Johnson v. Pow- 
era, 13 Fed. Rep. 315. 

4, Neither wiil a demurrer, insisting upon a lapse of time short of the 
statutory period, be sustained, unless the bill upon its face, withoutre- 
verting to inferences, makes a dear case of unreasonable delay, upou 
the part of the complainant, after the discovery of the fraud charged. 
Shddon V. Pachet Co., 8 Fed. Rep. 777. No such case is shown by the 
bill, and the demurrer on the. ground of lâches must be overruled. 

5. There does notseem tobe in the bill any averment supporting the 
contention that the property is vestèd in a receiver appointed by a state 
court. 

The demurrer is therefore overruled. 



Nbw Bngland Mobtgagb Sectjeity Co. v. Gay. 
{CireuU Court, 8. D. Qeorgia. January, 1888.) 

1. MORTGAGBS— MOBTGAGE COMPANIHS— MBTHOD OÏ BusrNBSSi 

The eystem of making loans «n f arms by the New England Mortgage Se- 
curity Company^ and the Corbin: Banking Company, through local loan agents, 
developed in évidence. 

2. NEGotlABLE Insteumbnts— Action on — Défenses. 

Where notes are given to one Wjio is the président of a corporation, for 
money loaned by the corporation, and are by him indoraed in blank, the 
maker is entitled to any défense agàinst the corporation that he hàs against 
the payée. V ■ ::' , 

S. USURT— WhAT CONSTITTJTES— iNStJBANCB ON MORT^AGED PSEMISES. 

Where property is conveyed to secure a debt, a stipulation that the bor- 
rower shall in addition to légal intérest paj Insurance premiums thereon is 
not usurious. n 

4 Bamb— Pkgof. ., 

Usury may not be presumed, «aà must be shown by a prépondérance of évi- 
dence. / 

5. Bamb— CoRRUPT Intent 

A "corrupt intent" to charge usury is an Intent to get more for the use of 
the money than the law allows; and where the act is unlawful, and the lender 
did it or is responsible for it, the corrupt intent is sufflciently shown. 

6. Same— AmôÎïnt op Loan— Prima Paoib Rbcbipt— Impbachmbnt. 

Under Code Ga. § 3807, providing that recelpts for money are ovly prima 
1. /œcte évidence of payment, défendant may show that he received less on cer- 
tain promissory notes made by him than the receipt shows. 

7. Samb — Agb^ict in Making Lqans — Evidence— Parol. 

A writteriof printed contràct sighed by the borroWer, purportîng to con- 

, stitute a loan agent the agent of the borrower to negotiate a loan, is not coii- 

clusive where it is set up by plea that such contract was a device and con- 

trivance to avoid the usury law, but évidence may be heard to show the real 

charateter and purpose of the instrument. 



NEW ENaLAND MORTGAGE SECUEITY CO. V. GAY. 637 

8. Samb— Province oi" Jubt. 

Where G. had "territory" parceled out to him aud other agents by the 
Corbin Banking Company, and contracted with their représentative to work 
for them for 5 per cent., and to send the company 15 per cent, of ail loang 
negotiated; they furnished him ail blanks to carry on the business, required 
him to make them regular reports, to pay taxes on pledged farms, keep up a 
regular correspondence, report delinquents, collect mterest and loàns, and to 
reject ail applications where the borrower -would not sign the contract con- 
stitutinghim the borrower's agent, the banking company furnishing blankg 
for such contracts, — it was for the jury to say whose agent Q. was. 

9. Samb— NpTioB op UsuBiOTJS Dbalings. 

Where plaintifl had made 13,000 loans through a banking corporation, pay- 
ing it hothing for its services, but receiving the amounts loaned in full, with 
interest, plaintifl is chargeable with notice of any usurious charges made by 
the bank; and the fact that the président of the bank is one of the plaintifl' s 
directors is a fact to be considered. 

10. Same— Charges por EefEcting Loan — Beasonablekess. 

Where an agent, in thé loan of bis principal's money, exacts for his own 
beneflt more than the lawful rate of interest, without authority from or 
knowledge of his principal, the loan is not thereby rendered usurious, nor is 
it usurious if the borrower truly and actually authorized the charge for ex- 
penses actually incurred or services actually rendered, if the charge is rea- 
Bonable. 

11. Courts— FEDERAL— FoLLOwiNG State Décisions. 

The courts of the TJnited States, in suits between citizens of différent States, 
are not bound by décisions of the state appellate court in the administration 
of a State statute where no question of construction is involved. This is 
espêcially true where the décision of the state court is not produced, and 
where the opinion has not been delivered or flled. 
13. TJsuRY— Charge for EffectingLoan— Reasonableness— Dbvice to Evade 

USTIRY LaWS. 

Code Ga. § 3057, provides that 8 per cent, shall be lawful interest; that aûy 
excess charged shall be forfeited; and that no contrivance between the parties 
shall avoid such forfeiture, except a full payment of the amount forfeited. 
Plaintifl's agent charged $1,700 for a loan of $8,500 to défendant, plaintifl 
being chargeable with notice of his act. jEfcZrf, that the ^uryshould détermine 
whether that amount was a reasonable charge, authorized by the borrower, 
or a mère cloak for usury, and to be forfeited by the plaintifl. 
(Syllahua by the Court) 

The Njsw England Mortgage Security Company, plaintiff, sued Jacob 
M. Gay, défendant, on promissory notes to the amount of $8,000. 

Simmons, Hammond <k Son^ for plaintiff. 

E. S. Hawkins, Du Pont Guerry, and Bacon & Ruiherford, for défend- 
ant. 

Speer, j., (charging jury.) The plaintiff, the New England Mortgage 
Security Company, a corporation chartered by the state of Connecticut, 
has brought an action against Jacob M. Gay, a citizen of Georgia, and 
this district, upon certain promissory notes, of the apparent value of 
$8,500. Thèse notes are for différent amounts, and they mature on the 
dates theréin stated, and are aU of the same form, as follows: 
"$2,000. Ellavillb, Ga., March 22, 1884. 

"On the flrst day of December, 1885, I promise to pay Charles L. Flint, 
or order, at the oflace of the Corbin Banking Company, îfew York city, two 
thousand dollars, with interest, from this date at the rate of eight per îent. 
per anniim, payable annually as per two interest liotes hereto attached, value 
receivedv And' I hereby waive and renounee my right to the beneflt o£ the 
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exemptions provided for by the constitution and latirs «f Georgia în al! ^tbp 
ptopetty 1 now hâve, or iiftày hereafter ait^utrej as against the paymeôt of this 
*bté, ^ndthe interëst; botes hereto attàchedl'; Should any of said interest not 
Jiéi,paicl'wiien ç^tip it shairbear itterest at.ttf^ jiate of eight per cent, per annum 
from maturity.'as stipv'aiéd in said intergst notes, and upo» fàilure to pay 
any 6f, said interest wjthinthirty days after jiue^ said principal sum may, at 
the option of the holderof this note, be declared due without notice, and may 
thereupon be collected at once, time beingof the essence of this contract, and 
in case this noté is collected by suit I agrée to pay ail costs of collection, in- 
cluding ten per cent, of the principal and interest as attorney's fées. 
":Nb. 35,144. JaooBM. Gay.» 

The coupoias are in the folio wiilg form: 
"$110. Ellavillb, Ga., March 22, 1884. 

"For value receivedi' promise to pay Charles L. Flintf or order, at the ofllce 
of the Ç6rbih Banking Cbrhpany, New York city, pne hundred ând ten dollars, 
on December 1, 1884, b^ing interest td that date on my note given to said 
payée, with interest from maturity at 8 per cent, per anflum. 

"No. 86,145. : ; Jacob M. Gay.» 

Thèse notes are secured by deeds of the défendant to his farm lands 
of the value of $22,000. The liotes are made payable to the order of 
Charles L. Flint, and are ihdorsed in blank by him, anij belong to the 
New England Morlgage Security Company. The; plaintifiF, however, 
with proper explanatory averments, could sue thèse notes if they bore 
no indorseniént, beéàuse it is clear that they were originally and im- 
mediately on their exécution the property of the plaintifiF company; its 
money was given for them, and Charles L. Flint testifies that he is the 
président of the New England Mortgage Security Company, and made 
the loan fOTcthem. Charles L. Flint,; in this transaction, and the plain- 
tifiF company are, therefore, identical, and are properly to be considered 
as one person. He testifies that he loaned no money but the money of 
the company. Whatever may hâve been his motive in taking the notes 
payable to his order, it was done in his officiai capacity as président, 
and the rig.hts of the parties are in no measure complicated by the in- 
dorsement and apparent transfer before maturity, and the défendant, so 
far as those features are concemed, is entitled to make any défense that 
can be made to an action on a note in the hands of the payée. In this 
case Gay is the maker of the note, and, in view of the évidence, the New 
England Mortgage Security Company is the payée, and if the note truly 
expressed thè transaction, it would read "payable at the office of the 
Çorbin Banking Company to the New England Mortgage Security Com- 
pany." This, therefore, was not a loan, as it appeared to be upon the 
face of the p^ipers, made by Flint to Gay, with notes and deed made by 
Gay to Flihtj completed, and then offeréd to the New England Mortgage 
Security Company, and bought by them as you might buy a note pay- 
able tp bearer, but it was an application for a loan made through the 
Corbin Banking Company to the New England Mortgage Security Com- 
pany and gfanted by that company. 

Now, as I hâve said, the plaintifiF is a corporation of the state of Con- 
necticut. It is organized to lend money upon the security of mortgages 
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upon .improved farms, and for similar purposes. The transaction, so 
far as it may be beld légal, iswilihin the scope of the plaintiflf's corporate 
powers. The New England Morl^age Security Company, by that prin- 
ciple of comity existent among the states of the Union, is entitled to carry 
on its business withcitizèns: of other stales, and by means of contracts 
signed and to be enforced in other states; with this proviso, always, that 
should they'extend their transactions to embrace contracts made in other 
states, thèy must take care to observe the laws of the state, made by its gov- 
emment ïbr the welfare of its people. It is perhaps not improper to re- 
mark that, in the exercise of a lawful business, a foreign corporation is en- 
titled to the same protection of the law, and the same even-handed jus- 
tice, that self respecting courts and upright jurors accord to ail m en. 
There shôiald be nothing but contempt for that juror who would deny to 
à corporation, because it is a corporation, any right that the law accords 
it. Upon the other hand, itis entitled to no immunity nor exemption 
from the penalties of the îaw, if by dishonoring the law it bas deserved 
them. It bas the same right to the fair and impartial administration of 
the law with every other citizen — no less and no more. I hâve said this 
much because the argument of counsel suggested it. 

Now, to the rights of the parties in this disputei When the plain- 
tiff compatiy exhibited to you and to the court the notes sued on, it be- 
came entitled to your verdict for the full amount, with interest, and 10 
per centi upon the principal and interest as attorney's fées. By that év- 
idence, the plaintiff made what is called a prima fade case, and is en- 
titled to tbe recovery mentioned, unless the défendant bas made a défense 
which entitles him to hâve the plaintiff 's demands reduced. Now, haa 
such lawful défense been made? The défendant, Mr. Gay, admits that 
he is indebted to the plaintiff the sum of $6,463, with interest thereon 
at 8 per cent, from Maroh 22, 1884, and Costa of suit, and 10 per cent, 
attorney's fées upon the amount of principal and interest. And, with- 
out more mention, I charge you to return a verdict for that amount, 
which your foreman, who is an accomplished accountant, can readily 
calculate. This is the plaintiff's right, and this you will not deny him. 
In this connection I charge you further, that if you believe that Gay 
received $6,800, as insisted by Mr. Gorman, you are then directed to 
retum your verdict for that sum, with interest at 8 per cent., and 10 
per cent, attorney's fées thereon. If you find that the élément going to 
make up thé daim for $6,800 was insurance paid on the defendant's 
promises, with his consent, j'ou Will be justified in sustaining the plain- 
tiff's demand for $6,800, because the insurance premium, in that event, 
was a lawful expense incurred in protecting the property conveyed to 
secure the debt. The défendant in that case received a vàluable consid- 
ération in the protection of his property from loss by fire, and ought to 
pay for it. 

The important question in dispute for you to détermine' is this; Shall 
you find for the plaintiff the balance of the demand in exçessof $6,463 
or $6,800, with interest on the same, Mr. Gay insists that he never got 
that differencej that his notes for $8,500, and his receipt admitting that 
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he did'get it, do not speak the trut!b, and that the, amount in dispute, 
whether it be the différence between $6,463 or $6»800 and $8,600, with 
the interest charged on said différence, is an usurioUS and illégal charge, 
which is forfeited by the express terms of the statuteof this state pro- 
hibiting usurious contracts. In short, his plea is usury. 

. Now, what is usury? It may be defined to be*'the taking of more 
for the tise of money than is authorized by law, or the extortion of a 
sum beyond what is légal." That is the définition of Mr. Tyler, the 
leadiiig text-wïiter upon this subject. It is otherwise defined as "the 
illégal profit which is required by the lender of a sum of money itom 
the borrower for ils use." The law condemns usury because it is held 
to take an unjust advantage of the necessities of the borrower. The true 
theory of government is intended to advance the.greatest good of the 
greatest number of the people. The législature, recognizing as true that 
no citizen can- be prospérons, that no legitimate business can fot any 
length of time be profitable with the habit of borrowing money at exor- 
bitant interest,. has enacted the usury la ws. Chaneellor Kent, an illus- 
trious Amecicaii jurist, in a celebrated décision in the court of errors in 
New York, declared that there was "scarcely any people, ancient or 
modem, that hâve not had usury laws." Lord Redesdale, a great En- 
glish judge, in 1 Schoales & L. 196, {Drew v. Power,) and Molloy v, Irudri, 
Id, 312, said: "The statute of usury is founded on great principles of 
public policy." Said he: "The statute of usury is constantly interpos» 
ing its warning voice between the créditer and the debtor, even in their 
most secret and dangerous negotiations, and teaches a lesson of modéra- 
tion to the one, and offers its protecting arm to the other." 

Now, I bave made thèse gênerai observations because this law is not 
so well understood as are laws of more fréquent considération by juries, 
and because Iwish you to understand the spirit of the law and its im- 
portance, and because argument upon its policy or impolicy bave been 
addressed to you, or made in your hearing; because, aîso, of its impor- 
tance you should be specially careful not to présume usury. The lend- 
ing money on usurious contracts is a stetutory offense and must beshown 
by a prépondérance of évidence. 

, Now, what is the statute law of Georgia upon the subject of usury? 
The Code, § 2057, subsecs, a, b, e, d, and e, déclares: 

"Code, § 2057. (a) It shall not belawful for any person.company, or cor- 
poration to reserve, charge, or take for any loan or advance of money or for- 
bearance to enforce the collection of any sum of money, any rate of interest 
grëater than eight per cent, per annum, either directly or indirectly, by way 
of commission for advances, discount, exchange, or by any contract or con- 
triv^nce or device whatever. (6) Any person, eompany, or corporation vio- 
lating the provisions of the foregoing section, shall forfeit the excess of inter- 
est so charged or taken, or contraeted to be reserved, charged, or taken. (c) 
ïhe amount of forfeit, as aforesaid, may be pleaded as a set-ofE in any action 
for the recovery of the principal sum loaned or advanced by the defendaint in 
flaid action, (d) No contrivànCe or arrangement between the parties tô any 
such unlâwful transaction, or theîir privies, shall hâve the efCect to discharge 
«uch forfeiture, except it be an actual and full payment of the amount so for- 
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feited. (e) Ail titles to properfcy made as a part of an usurious contract, or 
to évade the laws against usury, are void. " 

NoWj that is the law we are to administer. Now, to apply it to the 
facts in proof. 

It is not disputed that the défendant gave bis notes, conceding thaA 
he was handed $6,800, for $1,700 more than was actually paid him in 
money. If he was handed in cash $6,436, he gave his notes for $2,037 
more than was paid him in cash as the proceeds of the loan. Now my 
figures are not to bind you. They are intended to be accurate, but ail 
the facts in this case are whoUy to be found by you, and you must make 
your own calculations. It is true that there is in proof Mr. Gay's re- 
ceipt for $8,500, but that does not conclude him. It does not prevent 
him from denying that the receipt speaks the truth. The express lan- 
guage of the Georgia Code, § 3807 is "receipts for money are always 
on\y piiina fade évidence of payment, and may be denied or explained 
by paroi." That means that a receipt can be ignored if it is sufficiently 
shown by the testimony of witnesses that it does not recite the truth. 
Well, what became of this large sum which Mr. Gay, the défendant, was 
never paid in cash, although he gave his note for a sum sufficient to cover 
that, and the money he did get. The évidence is undisputed that a 
draft for $425 of that $1,700 was sent by the Corbin Banking Company 
to Mr. Gorman, He divided it with Mr. Bayne, his sub-correspondent, 
or sub-agent, as you may find, and the Corbin Banking Company, of 
New York, reserved, or charged and kept $1,275, and that is insisted by 
Mr. Gay to be a usurious charge in violation of the law of Georgia I 
hâve read you; that by the same law it is forfeited, and, therefore, and 
because he did not get it, he insists ought not to be compelled to pay it. 

That brings us to the question, is it usurious? and if it is, is the 
plaintiff, the New England Mortgage Security Company, responsible for 
the violation of law, and does it, therefore, forfeit the amount and the inter- 
est on it? In other words, is the demand against Mr. Gay to be reduced 
by the subtraction of this amount, with interest on it, from the verdict 
you would necessarily, in the absence of this défense, render against him? 
Now, as I hâve told you, usury can never be presumed. It can never 
exist unless the money lender, or some agency for whose action he is in 
law responsible, bas had the corrupt intent to take an illégal charge for 
the use of his money, and thus take an illégal advantage of the ne- 
cessities of the borrower. You will ask, what do I mean by a corrupt 
intention? I mean an intention to get more for the use of the money 
than the law allows. Of course, if there is évidence to show a mistake, 
there can be no illégal intent, but if you find that clearly an illégal 
charge was made to affect the plaintiff, you can and must infer the in- 
tent to make it. Where the act is unlawful, and the lender did it or is 
responsible for it, the intent is sufficiently shown. 

We take now another step. Mr. Gay not getting the cash which he 

insists he ought to bave got, and insisting that to retain it was usury, 

how does the plaintiff meet this contention? The plaintifFs say they 

hâve nothing to do with Mr. Gay — they kept none of his money — they 

v.SBF.no.ll— 41 
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paid it over to the Corbin Banking Company for him, and if any illégal 
charge was made, that is a mattér between Mr. Gay and the Corbin 
Banking Company and Mr. Gorman . Besides , they say no illégal charge 
was made; that Mr. Gay made Mr. Gorman his agent to negotiate the 
loan through the Corbin Banking Company, and ail the plaintifis did 
was to grant Mr. Gay 's application, and lend the money on it when the 
Corbin Banking Company sent them the papers. Besides, the charge 
was a valid one, they insist, for the Corbin Banking Company and Mr. 
Gorman's commissions; and they put in évidence a paper or agreement 
which, on its face, made Mr. Gorman the agent of Mr. Gay, and they 
say: "See, Gorman was Gay's agent, and we are not responsible for the 
action of Gay's agent," Well, there is no doubt Gay signed that con- 
tract, and, indeed, ail the papers, and if they are condusive, Mr. Gay 
bas no défense. Gorman and the Corbin Banking Company were Gay's 
agents, and he, because his agents maltreated him, cannot complain of 
a third party. If this was an ordinary question of agent and principal, 
with no référence to the question whether a public lawhasbeen violated, 
Mr. Gay's signature would state hini out of court. But then, this law 
présents itself, and insista thàt you consider it. 

"It shall not be lawful for any person, conapany, or corporation to reserve, 
isharge, or take for any loan or ad vance of money, any rate of interest greater 
than 8 per cent, par annum, either directly or indirectly, by way of commis- 
sion for adVances, or by any contract or contri vance or device whataoever." 

So, then, gentlemen, a contract or agreement making an agent to ne- 
gotiate a loan in a case like this, where Ihe charge is that it is usurious, 
don't close the investigation. We must go further, and see whether it 
was a genuine contract, made with a substanjtial and actual purpose, on 
the part of Gay, to create Gorman his actual agent, responsible to him, 
and for whom he was responsible; or Was it a meré cloak and a device 
to defeat the purpose of the people of Georgia, as manifested by their 
laws, to condemn and punish usury in this state, and Ihus get more for 
the use of money than is lawful. Now, in a case where this issue is in- 
volved, it is compétent, and geherally necessary^ to go behind the writ- 
ten contract, for the plain réason that if that were conclusive, persons 
who desired to do so, when the nécessitons applied for a loan, could, by 
well contri ved instruments in writing, forestall ail subséquent inquiry. 

Well, now, was Gorman actually the agent of Gay? What was Gor- 
man's main business? He tells you he was not the agent of the Corbin 
Banking Company , but he was the agent of Gay. That is his conclusion. 
Gay tells you he was not his agent, and that Gorman said he represented 
the Corbin Banking Company; that he did not employ Gorman as his 
agent; that he saw his advertisement; that he went to him for the loan; 
that Gorman mentioned Talbét and Taylor as the counties in which he 
operated, (by this is meant the territory parc'eled out for his business;) 
that after two day s of negotiation between himself and Gorman , the papers 
were signed; that Gorman "fixed up the papers, and he, witness, signed 
them." The witness testifles further that Gorman's place of business 
was in Talbot county. Witness did not. knoW whether hehad any other 
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business; thàt the work he did in the transaction was to help fix up the 
papers; that Gènnan did not go to Schley county, but witness met him 
with ail thè papers in Butler; that examination of papers consumed inost 
of two days, and that Mr. Bayne, a young lawyer, "drew up the papers;" 
that his recollection was that Gorman said he kept the excess above the 
$6,436 for "incidental expenses;" that he signed the agreement after ail 
the negotiations were made; that Gorman told him it was merely a formai 
agreement; that ail the people he loaned money to signed it, so that he, 
Gorman, could get his pay from the company; that he always required 
persons borrowing money to sign that. Gorman, himself, was sworn for 
the plaintiff. He testified that since 1881 he has been engagea in nego- 
tiations for loans. That Gay signed ail the papers. That the agreement 
in évidence is the entire agreement between himself and Gay. Gay ap- 
plied to him to get the loan for him. He told Gay that the net amount 
of the loan would be $6,800; the gross amount $8,600. That 20 per 
cent, would be reserved, or about $1,700. That he had never had any 
communication with Flint or the New England Mortgage Security Com- 
pany. That he was Gay's agent. That he prepared an abstract of title 
with the assistance of Bayne. That his commissions were -$425; and 
that he divided with Bayne. After tracing title under the instructions 
given him by the Corbin Banking Company, he forwarded the papers to 
them. That the proceeds of the loan were sent to him in drafts inclosed 
to his address. That, by agreement with the Corbin Banking Company, 
they always retained 15 per cent, of every loan, and did in this case. 
That this was an unalterable rule. That after the loans were made be 
attempted to coUect the interest, also looked after the payment of taxes 
on the lands, and exercised a gênerai supervision overthe welfare of the 
loans. But that he did this in the interest of his own business, and that 
this was the custom of the "correspondents" engaged in negotiating loans. 
On cross-examination this witness testified that in the midsummer of 
1881 , he was approached by one J. V. Jarboe, who represented himself 
as an agent of the Corbin Banking Company. He waa informed that 
Jarboe lived in Kansas City, Missouri, but was temporarily domiciled in 
Atlanta. Jarboe was traveling through the country. That Jarboe, as 
he remembers, solicited him to become a "correspondent" of the Corbin 
Banking Company (he does not remember that he used the word "agency") 
in the more eligible portions of the state, and he limited the territory of 
witness to the counties of Talbot and Upson. The relationship was con- 
summated to the extent that the witness "began to negotiate." Jarboe 
had certain blanks with him. Shortly afterwards the Corbin Banking 
Company gave his arrangement with Jarboe a "semi-récognition," and 
wrote him that Jarboe had mentioned his name to them. Witness then 
began to represent them in Talbot and Upson. The blanks Jarboe had 
was an application and an agreement, subatantially the same aa those 
in évidence in this case. The agreement provided for receiving interest 
at 8 per cent., and the commissions. In ail the blanks witness ever got 
from the Corbin Banking Company it was stipulated that he should be 
the agent of the borrower. That' blanks were sent through the mail to 
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him in such quantities as he needed by the Corbin Banking Company. 
That the application now used is fuller as to the southern lands and 
Southern features. That the Corbin Banking Company sent blanks for 
abstracts of titles, afBdavits of ownership, and one containing printed 
questions relative to the standing and character of the borrower. The 
deed and bonds for title came back filled out, "and ail Tve hâve to do," 
the witness said, "is to procure the signature of the borrower." They 
sent also an affidavit relative to the purchase of propertj' in two years, 
noting the considération and terms it was bought on, and every year a 
blank on which he was to note the payment of taxes or their non-pay- 
ment. Did net report on the Gay case, because it was put in the terri- 
tory of Mr. Felder, at Americus. The Corbin Banking Company allowed 
witness Troup county in exchange for fcchley, and they would not let 
anybody else negotiate for them in this territory. His impression was 
the whole state was divided up into territory among the correspond- 
ents. That 25 or 30 of the correspondents met in convention at the 
Cotton Exposition in 1881. The convention was called by Mr. Dunton, 
cashier of the Corbin Banking Company, and Mr. Gay did not bave a 
représentative in that body. When the arrangement with Jarboe waa 
made, the latter "indicated " to witness a compensation of 4 per cent., but 
the Corbin Banking Company sent him 5 per cent, on the first loan, and 
it remained that without explanation, they retaining 16. Jarboe told 
him the total commissions would be 20 per cent, and that amount was 
always retained from the borrower. It was fixed by "spécifie universal 
rule" before the borrower was conriected with the transaction. The 20 
per cent, never got into the possession of the borrower. He does not 
know who got the 15 per cent., nor for what it was retained, unless it 
was for the "blanks and clérical service and connection with moneyed 
men." Witness always told the borrower 20 per cent, would be re- 
served. It was for their acception or rejection. He never gave a bor-- 
rower a receipt for the commissions. When borrowers were in default he 
was notified by the Corbin Banking Company, and a list of defaulters 
were sent to him. He was expected to look after them, and "induce" 
payment, but not coUect it. Witness made reports of delinquents. He 
admitted writing a letter exhibited to him, and also in proof, in which 
he urged Gay to make an interest payment not yet due. This was, he 
eaid, "diplomacy by pressure sporadic." Witnes: supposed that Tussey 
was agent for the Corbin Banking Company. He acted in some capacity 
for them. Witness said in his territory he has made, he supposes, for 
the Corbin Banking Company, over a hundred loans. In aU the same 
observances were made. The name of Charles L. Flint and the New 
England Mortgage Security Company constituted 25 per cent, of his loans. 
The others were scattered. The American Freehôld Land Mortgage 
Company, of London, the American Mortgage Company, of Scotland, 
the Dundee Loan and Investment Company were the most conspicuous. 
Witness was never paid anything by the Corbin Banking Company. In 
ail matters looking to the perlecting the title he was looking after the 
interests of the lenders. He had regular correspondence with the Corbin 
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Banking Company, and got regular instructions from them. In hîe ter- 
ritory he "put out" about $200,000. In this case of the Gay loan, and 
then afterwards, Bayne was the regular sub-agent or "correspondent" of 
the witness, 

In addition to this évidence of the correspondent or agent through 
whom this loan was efFected, certain letters of his between the Corbin 
Banking Company and himself, and between he and Tussey, were put 
in évidence. Thèse are ofFered to contradict his statement that he was 
acting for the borrower, and not for the Corbin Banking Company. Judge 
Spbee then read the foUowing letters: 

"CoBBiN Banking Company, New Yokk and Boston. 

"New York, November 3, 1883. 
"Deae Sie: We hâve diseontinued negotiating applications for Nelson & 
Barker. We propose to continue the business through you direct, 5 per cent, 
commission to you and 15 per cent, to us — you to malîe personal examination 
of each farm upon which a loan is wanted, and we to hold you responsible for 
représentations regarding the same. If this is satisfaetory advise us imme- 
diately by wire, and we will supply you with the necessary blanks. 

" Yours, truly, The Coebin Banking Co. 

"0. D. Gorman." 

"Macon, Geoegia, April 27, 1884. 
"0. D. Gorman, Talhotton, Ga.~^M.Y Deae Sib: My Georgia assistant will 
visit your territory soon, for the purpose of looking up some of the business 
we hâve done through you, to get a gênerai idea of what is being done in 
Georgia, and any information given or courtesies extended will be duly ap- 
preciated by Yours, very truly, S. D. Txjsseï." 

"M. J. If. Vdeïï. 

letters of the corbin banking company. 

"Office Cobbin Banking Company, 

"New York, February 12, 1884. 
"0. D. Gorman, Esq. — Deae Sie: I bave yours of the 8th inclosing sta- 
tistieal reports of Talbot and Merriwether counties, for which thanks. 

"Yours, truly, W. G. Whbelee, Cashier, 0. B. G." 

"Office Corbin Banking Company, 

"New York, February 21, 1884. 
"0. D. Gorman, Bsq. — Deae Sie: I am in receipt of the application of 
Jacob M. Gay for a loan of $8,500, and note that you hâve forwarded mémo- 
randum for inspection to Tussey. This is ail right. The application looks 
certainly 'crearay,' and I hope he will report favorably, 

"Yours, truly, W. G. Whbelee, Cashier, C. B. 0." 

"Office Coebin Banking Company, 

"New York, November 14, 1883. 
"0. D. Gorman, Esq. , Talhotton, Ga. — Deae Sie: I hâve your telegram of 
the 12th acknowledging our circular letter, and asking that we name the ter- 
ritory assigned to you. On the 13th we wrote you saying that you need not 
consider Troup and Merriwether counties in your territory, as they would be 
operated by parties in Atlanta. Since writing that letter I hâve reconsidered 
that question somewhat, and hâve decided to say to you now that you may 
operate Merriwether county, leaving Troup alone to the Atlanta parties. 
This, then, will leave your territory, as I understand it, Talbot, Merriwether, 
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Muscogee, Sçhley, and TJpson.. . In relation lo pther territory surrounding 
you r wpuld Ije glad to correspond with you eoncerning future business tliere, 
where ii dôëa nbt interfère with ôther correspondents. I sent you blanks yea- 
terday* àrid nbpe to get some good basinèss Irom you at once. 

"Yours, truly, "W. Q. Whbbleb, Casliier." 

LETTEBS OF GOEMAN. 

"Talboiton, Gbobgia, Noveraber 17, 1884. 
"Mr. Jacob M. Gay, BUavUle, &a. — My Deab Sik: In making my report 
on interest payments on loans, I would like to include yours, but cannot do 
so until I hâve been informed that you bave paid your interest and instalment 
falling due December 1, 1884. Please to notify me by letter when you have so 
paid and oblige. . Truly your friend, O. D. Gokman." 

"{Prîvate.) 

"Talbotton, Geqrgia, January 23, 1885. 
"Mr. J. M. Gfay, EUaville.-rrrDEAS, Sib: I again çall your attention to your 
interest now overdue on loan. .liOt me urge its immédiate payment. It will 
save you trouble and expense. I commended the loan and you very highly, 
and I do ijot like to see you delinquent in a small matter of interest. Pardon 
me for saying to you, the cpmpany will proceed against you without f urther 
notice, if I do not hear from you in a few days. 

"Yours, truly, 0. D. Gorman." 

"Ellaville, GeorgiA, December 25, 1884. 
"Mr. O.B. Gforman — Dear Sir: Inclosed you will flnd a notice sent me 
by the Corbin Banking Company. Owing to a short crop, I will be unable to 
meet their demands this winter. I wish you would write on the back of this, 
the slip that it is nocessary for me to write, as I do not exactly understand. 
Please return it to me and ï will assign it, and forward it. I inolose stamp. 
1 saw friend Tison yesterday, and he is anxious to hear from his application. 
"KespectfuUy, J. M. Gay.» 

On the back is written the folio wing: 

"The inclosed slip is a statement. 

"Talbotton, Georgia, December 81, 1884. 

"Let me hear from you immediàtely as to payment. 

"Mr.J. M. Qay, — Deab Sib: To December 1, 1884, you are overdue C!or- 
bin Banking Company $468.44, as interest,{on loan number 85,144.) This sum 
is now one month overdue. They expect you to pay it in accordance with 
your agreement, and the interest note of yours for this amount which you 
agreed to pay at maturity, December 1, 1884. The company have notified me 
that no extension will be granted this year, as you see this leaves you no al- 
ternative but to pay. I recommended this loan and you so highly to the Com- 
pany that they expected you to pay without fail. I do not wish them to be 
disappointed in you. So, Mr. Gay, take my suggestion, and, if you will ex- 
cuse mei taiy advice, and get up the money and pay it. This is best and will 
Bave you an endless deal of expense and trouble. I know what I speak. 
Please do me the kindness to refer Mr. Tison to Mr. J. B. Felder, of Ameri- 
cus, who wiU attend to his application. Yours, 0. D. Gorman." 

"Atlanta, Georgia, December 18, 1884. 
"O.p. &orman,Esq. — MyDear Sir: On my delinquent listl find thefol- 
lowing: Schley county. — Np. 35,144. Jacob M. Gay, Ellaville, and 468.44, 
and now I want-you to go for this ' old eus ' in a good shape, and see that he 
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'ponies up'at once. We can't afford to hâve him slip up on this trifling 
amoiint in an $8,5001oan. If hecannot get there on a small amount lilîe this, 
what in the devil is he going to do next year. 

"Yours, truly, S. D, Tussey.» 

Mr. Estes was also introduced for the plaintiff, and, in the main, his 
testimony tended to corroborate that of Mr. Gorman. You will remem- 
ber wherein it differed, and give it such weight as you think belongs to 
it. Does this évidence make Gorman the agent of Gay, so as to relieve 
the Corbin Banking Company of illégal contracts, if they were illégal in 
the business relations Gorman had with them? I charge you, gentle- 
men, that if you give full faith and crédit to the agreement which Gay 
signed; if you believe that it was a genuine agency Gay intended to cre- 
ate, to take his interests in this matter in charge, and was an actuàl, 
valid, bonajide understanding, why it constitutes Gorman his agent. 

In determinihg this you will consider: (1) That Gay dénies it, you 
will consider on the other hand Gorman insists that it is true. (2) That 
the Corbin Banking Company prepared the form of agreement creating 
ail thèse alleged agencies for the purposes of their business and sent it to 
their représentatives whether they were called agents or correspondentsv 
(3) That every borrower who dealt with them, so far as the évidence dis- 
closes, had to sign the agreement, or his application was rejected, (4) 
You will consider the contract with Jarboe, and its subséquent ratifica- 
tion by the Corbin Banking Company. (6) You will consider Gorman 's 
letters to Gay in the interest of the Corbin Banking Company, and déter- 
mine whether they show that Gorman was the agent of Gay or the agent 
of the Corbin Banking Company. It is within the province of the court 
to construe thèse letters for you, because it is the duty of the court to 
construe ail written instruments; but they are plainly to be understood 
by you, and the court prefers not to place any construction on them, be- 
cause they must be considered along with the évidence by paroi, and 
therefore remits the whole question to you. (6) You will consider, in the 
same connection, Tussey's letter to Gorman, and the manner and lan- 
guage in which Tussey in that letter conveyed instructions to Gorman as 
to his duty in pressing payment from Gay. Gorman testified Tussey waa 
acting for the Corbin Banking Company. (7) You will also consider what 
necessity there was for the formality and élaboration of the agreement, 
if it was merely a power of attorney from Gay to Gorman. What was 
the necessity for the explicit and prominent déclaration that Gay consti- 
tuted Gorman his agent? If there be no such necessity, you wiU attach 
to it such importance as it deserves, in that it may or may not tend to 
show that the agreement was a device and a contrivance, instead of a real 
and genuine document. (8) You will also' consider that thé Corbin Bank- 
ing Company had a three-fourths interest in the proceeds of the agree- 
ment, and that Gorman had but one-fourth interest in it. You will see 
how far this circumstance will enable you to détermine who was the 
principal and who was the agent in the transaction, and for whom Gor- 
man and the Corbin Banking Company were acting. (9) You will con- 
sider the fact that the Corbin Banking Company fumished Gorman ail 
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theblankg for carryîng on the business, gave him instructions and he re- 
portôd to them. 

In this connection I charge you that the suprême court of the United 
States very recently decided (Insuraiice Co. v. Edwards, 122 U. S. 465, 
7 Sup. Ct. Rep. 1249) that where an insurance company delivers to a 
person blank forms and afiidavits for proof of death, and subsequently 
corresponds with him upon the subject, he is, as to persous dealing with 
him, the agent of the company, and they are bound by bis action. 
In that case, as hère, the counsel for the company made the point that 
the agency was spécial and lioiited, but the court held otherwise, and 
that the person to wliom they had sent the blanks and corresponded with 
was their agent, and the company was bound by his action. That is 
not precisely, however, a case analogous to this, but it illustrâtes the prin- 
ciple of law, in view of which you must consider ail this évidence. 
Now, a corporation of another state, or other person, w^ll not be per- 
mitted by the law to confer upon a person in this state the practicable 
and serviceable powers of agency, so that he can do ail hère that need be 
done to carry on the business, share in the illégal profits of the business, 
if they be illégal, and then repudiate the agency to escape the consé- 
quences. If, however, you give crédit to this agreement as constituting 
Gorman or the Gorbin Banking Company, the agents of Gay, and disre- 
gard the other évidence offered to show agency; if you find that Gorman 
rendered Gay actual and valid services; that he promised the compensa- 
tion, and it was not a device to defeat the usurylaws, — you should find 
for the plaintifi", principal and interest, with 10 per cent, attorney's fées 
and costs of suit. If you discrédit the agreement which the Gorbin Bank- 
ing Gompany:prepared, and which Gay and every other borrower had 
to sign; ail exeept the testimony of Wheeler's déniais, and the other offi- 
ciais of the Gorbin Banking Gompany and the plaintifi"; the conclusions 
and opinions and statements of motive of Gorman and Estes, — the rest 
of the évidence is fuUy consistent with the contention that Gorman was 
the agent of the Gorbin Banking Gompany. That, however, gentlemen, 
is a question for your détermination, not mine. Very well, if Gorman 
and the Gorbin Banking Gompany are not the agents of Gay, the défend- 
ant, for whom do they act? As I bave already told you, tbis loan was 
effected by Gay, through the Gorbin Banking Gompany, directl-y with 
the plaintifi, because Gharles L. Flint, under the évidence hère, is stand- 
ing in the shoes of the plaintiff. It seems that the application of Gay was 
sent by the Gorbin Banking Gompany directly to the plaintiff, and, with 
many others, was accepted, and then the notes were made directly to 
Charles L. Flint, but really to the plaintifi' company, of which he is prési- 
dent, as his testimony indicajtes. The plaintiff, however, does not send 
the money at once, but the Gorbin Banking Company does not wait for 
that. It sends the money to pay Gay, and waits some time for the plain- 
tiff, to sçnd it a check for the ançiount. That was alluded to in the argu- 
ment to show agency. That does not necessarily follow, but it at least 
shows intimate business relationship and entire confidence. In the same 
letter, or a letter about that time, from the officer of the New England 
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Mortgage Security Company to the ofRcer of the Corbin Banking Com- 
pany, is a plain and rather imperative instruction to hâve ail the other 
bonds for title of a certain class sent on in a certain form. 

The testimony of the two "correspondants" or agents, Gorman and 
Estes, is that in every loan of the Corbin Banking Company, of which they 
hâve had auy knowledge, this has been the fixed charge as commission, 
— of from 12 to 20 per cent, in excess of légal interest. Now, this is 
clearly, from the évidence, an enormous business. Mr. Flint, the prés- 
ident of the New England Mortgage Security Company, testifies that 
since the organization of the plaintiff company it has taken through the 
Corbin Banking Company 13,000 loans, — that is about 1,083 loans a 
year, — and as there are 308 working days in the year, leaving out Christ- 
mas, thé first of January, the twenty-second of February, Thanksgiving, 
and the fourth of July, and also Décoration day, nofth and south, you 
can make the calculation and see how many loans there were each 
working dày of the year. An average of over three loans for every work- 
ing day in the year for thirteen years. I charge you, gentlemen, that 
with a business of money lending of that magnitude, carried on through 
a banking company where the relations are as intimate as the évidence 
discloses is the case hère, the plaintiff company is presumed to know tbe 
System of the Corbin Bawking Company, and the nature of the contracta 
of its own compensation for the trouble and expense of handling and 
placing the loan. That they render to somebody some service is unde- 
niable; that the arrangement is profitable to the plaintiff may be reàson- 
ably inferred from the size and continuity of the business. The testi- 
mony is that the New England Mortgage Security Company has never 
paid the Corbin Banking Company anything. They get the principal 
back with full légal interest. Now, they must know that the Corbin 
Banking Company gets compensation somewhere, and, as so much of 
their business is transacted through the Corbin Banking Company, they 
are bound to inquire — to ascertain — if the compensation is not in viola- 
tion of lawy and if they are bound to inquire, and did not inquire, they 
are nevertheless chargeable with notice of ail that they would hâve 
found out on due inquiry. If this duty did not rest on the plaintiff 
it would be always possible for the money lender to say to bis broker: 
"Take my money, do whàt you please with it. Get ail you can out 
of the borrower without any référence to the law. I will turn my back. 
I won't see it. Violate tbe law as much as you please, but dori't càll on 
me for any pay. Your services are valuable to me, but you must make 
the borrower pay you for them. But don't let me know what you do." 
Now the law will not permit such a transaction unless the charges of tbe 
agent are reasonable, and for real services to the borrower, and author- 
ized by law. If you find, therefore, that the plaintiff for many yeate 
carried on a settled business through the Corbin Banking Company, pày- 
ing them nothing and redeiving légal interest themselves, I chargé you 
that it was in that case the duty of the New England Mortgage Security 
Company to inquire as to the character of the Corbin Banking Compatiy 's 
transactions; and if you find from the évidence that they could havê as- 
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oertained'the amount of the commissions the Corbin Banking Company 
were charging, I repeat, they were chargeable with notice of that which 
on inquiry they could bave found ont, and itwould in that case be your 
duty tp find that they knew the amount of commissions which the testi- 
mony indicates as the fixed and uniform charge of the Corbin Banking 
Company. In connection with your inquiry, whether the New England 
Mortgage Security Company çould, on inquiry, hâve found out whatthis 
rate of commission charged was, you will consider the fact that Charles 
L. Flint, the président of the New England Mortgage Security Company, 
who was examined by interrogàtory, made no explicit déniai that he 
knew the rate of commissions charged by the Corbin Banking Company. 

You will consider, also, that Austin Corbin, the président of the Cor- 
bin Banking Company, is a stockholder and a direotor in the New Eng- 
land Mortgage Security Company. This fact is not conclusive in itseH', 
but it may be considered, and you will give to it such weight as you 
think it deserves. It is true, al§o, that even thpugh the plaintiff Com- 
pany naaynot originally hâve authorized the Corbin Banking Company 
to act for them, still if the latter did act, and carried on a settled busi- 
ness for, them, and the plaintiff continued the business by ratification, 
that may.constitute the Corbin Banking Company their agent. 

Now, if<you find that Gorman is not the agent of Gay, but the agent 
of the Corbin Banking Company, and thus performs the functions of 
agency io placing thèse loans for the New England Mortgage Security 
Company, and, that the latter is, from intimate relationship or extensive 
and continuous business relatipns, or both, chargeable, under the rule I 
havç given you, with knowledge of the commissions of 20 per cent, ex- 
acted by the Corbin Banking Company, the plaintiff is responsible for 
it. And but one other question remains, and that is, was the charge 
lawful and reasonable, or waa it merely a cloak, device, or contrivance 
to charge for the use of mpney an amount in excegs of the légal rate? 
Now, this proposition, which is true as a mattter of law: Where an 
agent in the loan of bis principal's money, and the transactions connected 
therewith, ex^ts for bis own benefit more than the lawful rate of inter- 
est, without authority from or knowledge of bis principal, the loan is 
not thereby rendered usurious. I bave submitted to you aU I think 
proper as to wjiether Go.rman and the Corbin Banking Company were in 
fact agents pf the New Englandi and Mortgage Security Conjpany, and 
whether, the New England Mortgage Security Company is chargeable 
with notice of the character of the business that was carried on by them. 
But even if; the lender knows that the agent charges the borrower a com- 
mission in e^cess of légal interest, it does not render the chaire usurious 
as to the lenderj if the borrower truly and actually authorized the charge, 
and if the expenses w;ere actually incurred and the service actually ren- 
deredj apd if the charge is a reasonable one and the considération meri- 
toyious;. in other wordSj if it was a genuine contract, with an actual 
performance ^ora reasonable considération. Now, were the charges rea- 
sonable in, a,mpunt for services actually rendered or expenses actually 
incurred?; The charges are 20 per cent, or one-fifth of the entire amount. 
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In this case it is $1,700, if Mr. Gorman is right, and something over 
$2,000 if Mr. Gay is right. The testimony of Gornian is that, in the 
territory he controUed, he put out $200,000. To loan that money at 
usual rate the Corbin Company charges would cost the borrowers $40,- 
000. The reasonableness of the charges for services, and whether serv- 
ices were actually rendered, is a question for the jury. It is purely a 
question of fact, which men of business and expérience are esteemed by 
the iaw more compétent than a court to détermine. It is a question of 
évidence. It is urged before you that this charge is reasonable as com- 
missions, and has been recently so held by an elevated tribunal upon the 
ground, stated in its supposed décision, "that it would cost that much 
to go in person to New York or London for the money," and that thèse 
loan contracta are lawful throughout. 

If this reported décision by the suprême court of Georgia was ever 
made, and is authentic, and there is no évidence that it is, the reasoning 
cannot control our judgment hère. This court has a proper respect, it 
trusts, for the décisions of ail courts whose authority controls, or whose 
reasoning commends itself to its inteUigence and sensé of justice, but, 
gentlemen, this court and this jury must décide this case upon the facts 
hère; the law entitles us to do so. The facts nor the décisions of the 
Merck Case, ^ are before us. It is said that the décision wiU not be pre- 
sented until the eud of the term. But even if made in a case like this, 
we must do our duty as we see it, and the suprême court of Georgia 
must do their duty as they see it. The commissions in the Merck Gise 
were $80, so far as the casé is known; the commissions hère are at least 
$1,700. The ground upon which it is said that the commissions in that 
case were reasonable was because it would cost that much for the bor- 
rower to go to New York or London to get the money; but it would cost 
no more for traveling expenses to go for a large suta than for a smallone. 
Now, can the position bë maintained that the traveling expenses of the 
borrower to and from New York or London are a fair criterion upon 
which to détermine the reasonableness of the charge. But the amount 
of commissions vary with the amount of the loan. In the Merck (hse 
they were $80, hère they are $1,700. With great déférence for the sup- 
posed judicial utterance of that court in the case referred to by counsel 
for the plaintifF, this court instructs you that whether the charge is rea- 
sonable dépends upon the services actually rendered, the expenses act- 
ually incurred, the difficulties actually encountered by the agent in the 
service of the borrower upbn the authority of the latter actually, and 
good fâith given. 

Now, gentlemen, were the légal services in passing the title actually 
rendered the défendant, and if they were, were they reasonable? What 
was the évidence u pon the subject ? What services did the Corbin Bank- 
ing Company render the défendant, if they rendered any service tohim? 
There is évidence relative to the services rendered in Georgia by Gor- 
man and Bayne. What did the Corbin Banking Corapany do ? It is ail 

'Opinion not yétlianded down. 
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before you in theletters attached to the interrogatories of, I believe, Mr. 
Whefiler. They received the^ papers through the mail; they acknowl- 
edged their réception; they determined that the loan was "creamy," aa 
appears in a letter from the cashier of the Corbin Banking Company; 
they forwarded the application to the New England Mortgage Security 
Company, and got a check of that company for the amount; they did 
not, however, wait for the arrivai of that check, but sent the money, or 
a portion of it to Gay or to Gorman for Gay. Now, what was necessa- 
rily done in ail this? They are not entitled to charge for the advances 
which they made to Gay before they got the money from the New Eng- 
land Mortgage Security Company because Gay contracts by his notes to 
pay 8 per cent, interest for tlaat money and the notes were delivered and 
dated before he gbtany of it, so he could not be conapelled to pay twice 
for the use of the money advanced and that is the only theory on which 
a charge for advances could be made during the same period. What else 
was done? . The letter from Gorman to read; to read and to scan the pa- 
pers;. the letter to the New England Mortgage Security to write; to pré- 
sent the çheck, of that company to the bank; to draw the drafts, fill out 
the blànks, (they didn't prépare the deed and the bond for title; they 
were prepared by the New England Mortgage Security Company.) For 
thèse services ostensibly to défendant, they charge him $1,275, if the 
services were rendered to the défendant, and the letter related to a num- 
ber of other loans negotiated in the same correspondence. Now, was that 
a reasonable charge? Upon that subject you wiU remember the testi- 
mony of Mr. Cabaniss, the cashier of the Exchange Bank of Màcon. He 
told you that such services were worth from 1 to 2 per cent. ; that his 
bank would be glad to make such n^otiations for that rate of compen- 
sation; and that it was not worth more. That would be between $85 and 
$170, or, at 2J per cent., $212.50. This was exclusive of the légal ser- 
vices, inspection, etc., rendered hère; but we are not considering them 
at présent, but are confining our attention to the 15 per cent, of the Cor- 
bin Banking Company's commissions. Well, was there any évidence to 
contradict Mr. Cabaniss? If there was not you will then détermine 
whether his testimony is worthy of crédit and satisfactory. Well, if 1 
or 2 per cent, is a reasonable charge for such services, is 15 per cent, 
unreasonable? That is a question for the jury. How much money is 
15 per cent? That is fifteen dollars in every hundred. Why it is an 
easy calculation. Ten per cent, on this loan would be $850, 5 per cent, 
would be $425, add the two, 15 per cent, would be 81,275. 

Now, is that a reasonable or an unreasonable compensation for such 
services as the Corbin Banking Company rendered? Let us see. A 
book-keeper or clerk or a conductor on a railroad, who bas a salary of 
$100 a month, will bave to work twelve months and three-fourths of a 
month for that much. We will take a fédéral judge. It is a matter of 
public iaw, and I can therefore tell you that the government déclares 
that a fédéral judge — -that is, a district judge— must "Work over 4 months 
before he has earned $1,275. Well, look at it in another view. Sup- 
pose the $8,500 were put out at interest at 7è per cent, a year, how long 
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would it takethe $8,500 to eam $1,275? Why two years. Well, let 
us take another view. How much money in government gold bonds, 
bearing 5 per cent, interest, must one hâve before his income therefrom 
for a whole year would be as much as the Corbin Banking Company 
charges for negotiating this loan? Why to hâve an interest income for a 
year for that amount, he must bave in government bonds, $25,502. 
Thèse figures, which are self-evident, are merely intended as illustra- 
tions, gentlemen, from which you may be enabled to get an idea of 
the value of money, and thus you could détermine from the évidence 
whether 15 per cent, is a reasonable charge for such services. 

Mr. Steed, a lawyer, a witness sworn for the défendant, testified that 
he was doing this kind of work, and had done a good deal of itfor the 
Corbin Banking Company, or for the correspondent of that company. 
That Such work was worth, conditionally or unconditionally, from $50 
to $75. Mr. Hall, a lawyer, also testified. He thought the services 
Were worth a great deal more, from three to four hundred dollars. On 
cross-exateination, however, he testified that he had hever got thàt much, 
âhd that he had never heard of any lawyer who had got that much for such 
service. He stated, moreover, that his estimation would be largely re- 
duced if the fact be true that Bayne, whodid the work, is a regular out 
agent of Gorman — Gorman testified that he was. You must détermine 
from the évidence if the charge was reasonable. 

Nowj if the services were actuaUy performed for the défendant at his 
request, if the commissions were for spécifie services, and actual expenses 
authorized by him, and if they were reasonable, they would notbe usu- 
rious. If they were not performed for his benefit, at his request for spé- 
cifie services and actual expenses authorized by him, and if they are un- 
reasonable and without meritorious considération, you will be justifled 
in finding that the charge is a mère cloakfor usury, and the plaintiff for- 
feits the amount of such excessive charges; provided, it is connected 
with it, or reaponsible forit, under the instructions I bave already giVen 
you upon that branch of the case. 

Try this case, gentlemen, precisely as you would a case between twô 
of your neighbors. You bave been reminded of its great and far-reach- 
Ing importance. The only effeet this should bave on you, should be to 
niake you careful to do your whole duty to the parties; to givéthem the 
rights they are entitled to under the évidence and the law the court bas 
(iharged you, nothing less and nothing more. 

The jury found the commissions usurious. 
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Heemann et al.v. RoBEHa?soNé 

{Ovreuit Court, 8. D. Nea Ttyrk. January4, 1888.) 

CostOMB DuTiBs— Imitation Sbal-Skin. 

Imitation seal-skin cloakings made of Bilk, or of which silk is the compo- 
nent material of chief value, are dutiable under Act 1883, § 883, as articles com- 
posed wholly or in part of silk, and not under Rev. St. IL S. § S499, as articles 
not enumerated bearing similitude to pne enumerated for duty. 

At Law. Action torecover back customs duties. 

Action by Henry Hermann A a\. to recover excess of duties paid to 
William H. Robertson, collectorof custoras duties, on cloaking materials 
bpught and sold as silk seals. The goods are used for making ladies' 
outer wraps, resemble the fur of the seal as dyed for wear, and are com- 
poaed pf a pile consisting of 85 per cent, of silk, and 15 per cent, of mo- 
hair, with cotton back. The silk is the component material of chief 
value. There is also an imitation seal known as "mohair seal," and 
made principally of the hair of the angora goat. 

Stephfin 6. Clark, for plaintiffs. 

Stephen A. Walker, Dist. Atty., and McQrane Orne, for défendant. 

Lacombe, J., (oraUy.) The décision of the suprême court in Arthur 
V. JFbx, 108 U. S. 125, 2 Sup. Ct. Rep. 371, would be controlling of this 
case, were it not that it seems to hâve been conceded upon that argument, 
so far as we may draw any inferences from the text of the. opinion, that 
the particular article of cow hair, vegetable fibre, and cotton therein re- 
ferred to.was a non-enumerated article. In the case at bar, however, 
that, is the very point in dispute. Under the similitude section, (2499,) 
the assimUated article must be one non-enumerated, and that to which 
it should bear a similitude must be an enumerated article. De'endant 
clainis that the article to which he says thèse goods bear a similitude is 
an enumerated article; but he finds the sole enumeration thereof in this 
phrase, (section 363 :) "Ail manufactures, ofevery description, composed 
whoUy or in part of the hair of the alpaca goat or other animal." Such 
a phrase is in nowise more spécifie than is the phrase, of the 388d clause: 
"Ail; goods, wares, and merclaandise made pf silk, or pf which silk is the 
component material of chief value." If the gênerai phraseology of sec- 
tion 863 is sufficientlj' spécifie to constitute an enumeration of imita- 
tion seal-skin cloakings made pf goats' hair, (a material not expressly 
enumerated therein,) then the gênerai phraseology of section 383 is suf- 
ficiently spécifie to constitute an enumeration of the goods now before 
the court, viz. : Imitation seal-skin cloakings made of silk, or of which 
silk is the component material of chief value. Therefore, as enumeratai 
articles, they are not within the provisions of the similitude clause. 

Verdict is directed for the plaintiff. 
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WeIGHT V. YUBNGLINQ. 

Same V. Beqgs. 
(Circuit Court, 8. D. New York. February 18, 1888.) 

1. Patbkts »ob Inventions— Infbingbment — Enginb-Frambs. 

The spécifications of a patented horizontal engine-frame called for acylinder 
for guiding the cross-head in combination witli the cylinder head and aemi- 
circular Connecting pièce. lïeld, that an engine-framë in which there was no 
Connecting pièce between the cross-head guide and cylinder head, separate 
from the guide, the cross-head guide being bolted directly to the cylinder 
head, did not infringe the patent. 

2. Same— Combination— Bnginb-Fhambs. 

The second daim of spécifications in letters patent No. 144.818, for an im- 
proTement in frames for horizontal engines, called for the combination of the 
guiding cylinder, base, and trough-like connection. Held, that the novelty of 
thèse éléments consisted solely in the form of the parts; and that the patent 
was not valid as regards such parts, as it covered, not the form, but mechanioal 
opération only. 

In Equity. On bill for injunction. 

Thèse suits were brought by William Wright against David G. Yueng- 
ling, Jr., and Johnston Beggs, to restrain the infringement of letters pat- 
ent granted to complainant for an improvement in engine-frames. 

Andrav J. Todd, for plaintiff. 

Benjamin F. Lee, for défendants. 

Wheeler, J. Thèse suits are brought upon alleged infringements of 
letters patent No. 144,818, dated November 18, 1873, and granted to 
the orator for an improvement in frames for horizontal engines. The 
spécification describes an engine-frame consisting of a cylinder head, con- 
nected withacylindrical cross-head guide having openiiigs giving access 
to the cross-head , by a cy lindrical pièce having a circular opening in its up- 
per side giving access to the stufBng-box of the cylinder head; of a trough- 
shaped pièce Connecting the other end of the cross-head guide with a base, 
and raised on one side over the base to furnish a support for the crank- 
shafl, and curved downward between the sides to make room for the con- 
necting-rod; and of a strengthening rib under the cross-head guide and its 
connections from the base to the cylinder head. There are three claims: 
The first is for a horizontal engine-frame in which a cylinder for guiding 
the cross-head is pombinedwith the cylinder head and semicircular Con- 
necting pièce, substantially in the manner described; the second is for 
the combination in a horizontal engine-frame of the guiding cylinder, 
base, and trough-like connection; and the third is for a horizontal en- 
gine-frame composed of the cylinder head, guiding cylinder, connecting- 
piece, trough, base, and web, ail combined substantially in the manner 
described. , The question is whether the défendants hâve taken any part 
of the orator's invention that is patentable, and has been actually pat- 
ented to him in this patent. A corporation with which the défendant 
in ohe case is connected as an officer has made and sold to the défendant 
in the other case, who has used, an engine with a frame consisting of a 
cylindrical cross-head guide, with openings in its sides giving access to 
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the cross-head and stufEng-box, bolted to the cylinder head, and of a 
trough-like connection between the guide and base, and of a base and a 
strengthening web like those of the orator's patent. This engine-frame 
has no Connecting pièce between the cross-head guide and cylinder-head, 
separate from the guide, but the cross-head guide is bolted directly to 
the cylinder head, and the latter does not form any part of what is oalled 
the "éngine-frame" in the patent. Therefore the combination of the 
first claim is not to be found in that engine-frame, and that claim is not 
infringed by it. The trough-like connection between the cross-head guide 
and base, of the second clàim, performs nothing new, nor anything dif- 
férent from other connections in that place; neither does the guide, or 
the base of that claim do anything more or différent from what other 
guidés and bases in the same relations had previously donc; and thèse 
parts together do nothing new, or anything in any new way, or with any 
différent effect from what simiiar parts had for a long time previouslj' 
done. If anything new is involved in this combination it consists ih the 
form of the respective parts, or some of them; and such new fomi is not 
coveréd by this patent. Therefore this claim does not cover any patent- 
able invention, and is not valid. Machine Co. v. Murphy, 97 U. S. 120. 
The third claim covers ail the parts of a horizontal engine-frame, in- 
cluding the cylinder-head, as an élément, in combination. As the en- 
gine-frame of the défendants does not take in the cylinder head as a part 

, of it, after the manner of the patent, and has not the Connecting pièce of 
the patent between the cross-head guide and cylinder head, it does not 
appear to ihfringe that claim. 

And, generally, steam-engines havé had and must hâve rigid frames 
Connecting the working cylinders with the crank-shafts to keep them in 
their proper relative positions; and horizontal engines bave had and must 
hâve bases to sustain the parts. The cross-head guide usually lies in 
the direction of the frame, and is connected with or forms a part of it. 
Cylindrical guides were not new with this invention, and those composed 
of bar? for slideS were open, afifording access to the cross-heads and to 
the stuffing-boxes of the cylinder heads. There would not appear to be 
any patentable invention in leaving openings for such access in cylin- 
drical guides. The orator added no ne\^ part but the Connecting pièce, 
which the frahiè of the défendants does not hâve. The parts made use 
bf in the frames of the défendants bperate precisély in the same manner 
that siiïiiïar parts operated before his invention, and accomplish precisély 
thô gamé.result. The form giveii by him to several of the parts appears 
to be ' takeri, but the form was not patented. The patent covers only 
înéchanicar opération, and does not appear to be valid to cover anything 
oif that which has been taken. Estey v. BurâM, 109 U. S. 633, 3 Sup. 

"Cil Rép.;531; Eeating Go. v. Burûs, 121 U. S. 286, 7 Sup. Ct. Rep. 

■'1034.' , ■:. 

On any View whîch the casé îs capable of the patent does not appear 
to b'ê valià, iii any part covering the engine-frame of the défendants, if 
at ail. ijef there bô a decree dismissing the bill of complaint, with 

cofets; '■--■' -^ 
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In re RosdeitscheiSÎ 
(District Court, B. D. Virginia, January 8, 1888.) 

1. CoTJSTS— FbdbraIi Jubisdiction— Crimes. 

Const U. S. art. 3, § 3, ol. 8, forbids the flnding of an indictment în ona 
State of the Union for a crime committed in another state, and where there 
can be no indictment there can be no original complaint. 

2. Bamb. 

The jurisdiction of United States courts in respect to crimes committed in 
other States is ancillary in character, and cannot be exercised unless it is 
shown that accused is a "fugitive from justice, " and has been "demanded" by 
the proper authorities of the state where the crime was committed. 

8, SaME— COMiTT. 

. The comity of courts, however, modifies the rule just stated in cases of un- 
dbubted flight from justice and évasion of process. 

Application for ffafeeas Cbrptta. 

E. WdddiU, /r., and Wm. Flegenheimer, for petitîoner. 

J. C. Gibson, V. S. Dist. Atty., for the United States. 

Hughes, J. Tbecontrollingfactsofthis casé are as folio ws: Complaint 
was made on tiie 26th of December, 1887, before a comraissioner of the 
United States circuit court hère, by one Samuel Sapovits, charging that 
the défendant, on March — , 1887, passed a counterfeit $20 United States 
national bank-biU upon him, in the townof Chester, Pennsylvania. Upon 
this complaint, filed hère as an original proceeding, the commissioner 
. issued his warrant of arrest, which was duly executed, and, after a hear- 
ing of the matter, the défendant was committed to jaU^ under section 
1014 of the Révised Statutes of the United States. On pétition before me 
a writ ofhabeas corpus was granted on the 3d January, 1888, and, on an 
inspection of the complaint, and of such papers as were filed in the case, 
the défendant was discharged from jail, and set at large, no demand for 
his arrést having been made from Pennsylvania, and no officiai or other 
notification having been given hère, from there, that the authorities there 
Hvere prosecuting, or intended to prosecute, the case. 

My reasons for discharging the prisoner are founded on elementary 
principles. An indictment cannot be found in one state of this Union 
for an oïïènse committed in another. This is forbidden by clause 3 of 
section 2 of article 3 of the national constitution. This cannot be done 
either in a state court or in a United States court. The national consti- 
tution gives no authority to the United States to take original cognizance 
in one state of crimes committed in another state. That instrument does 
no more, in clause 2 of section 2 of article 4, than to provide that 
"a person charged in any state with crime committed in another state, 
who shall flee from justice, and be found in another state, shall, on de- 
mand of the executive authority of that other state, be delivered up and 
removed to the state having jurisdiction of the crime." In short, it is 
fundamentally true that the jurisdiction of a fédéral court in one state is as 
distinct from that of a like court in another state as the jurisdiction of the 
v.33F.no.l2— 42 
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suprême court of î'ennsylvania is distinct from that of the suprême court 
of Virginia. Section 1014 of the Eevised Statutes of the United States 
was enacted in order to effectuate, so far as it should lie in the province 
of the United States courts to do so, this provision of the constitution. 
The terms of the section, though gênerai, must be construed with référ- 
ence to the constitutional provision which it was designed to carry into 
effeCt, \ The judges and other officers of the United States courts act, in 
respect to crimes committed in other states than thçir own, essentially 
in a character ancillary to the authorities of the jurisdiction in which 
the crirnë was committed. In order to the exercise even of this ancillary 
jurisdiction, it is essential that the person accusèd of the extraterritorial 
crime must be "demanded " by the authorities of the locality of the crime, 
and must himsslf hâve "fled from justice." There is nothing in the case 
of this défendant togiveit the charaôter of fiight from justice, and of de- 
mand for him from the jurisdiction of the alleged crime. As there can 
be no original indictment for sueh crime hère, so thçre can be no original 
complaint entertained against him bere. Whatever is done — ail that is 
done — hère must be essentially aiicillaiy in character. We must know 
from the authorities of the locality of the crime, in the form of demand, 
■thftt a prosecution is op foot in that jurisdiction, and that the défendant 
is ip.flight from there, or is at least evading their process. The proper 
course for the complainant in this case to hâve taken was to bave gone 
to Pennsylvania and made or hâve sent his complaint there, and caused 
a deimand to be made from there for bis arrest hère. In that condition 
of affairs it would ha,ve been compétent for this court and its officers to 
bave made arrçst, and proceeded under the provisions ,of section 1014. 
The prisoner is discharged; but this will not prevent the institution of 
proceedings in Pennsylvania, and a demand of him for trial there. It 
does not appear that he is endeavoring to escape from this district. It 
is.tr^e that cases constantly occur in which the authorities of one state 
arrest persons believed; to be charged with offenses committed in another, 
ai)d hold them until formai demand is made with proper documentary 
authprization . But it is never pretended that such action is stiicti juris. 
It originated in that spirit of comity which subsists between judicial tri- 
bunals, and is justified by the necessity for prompt action which exista 
iv, most of the cases of flight from justice, and évasions of procees. In 
the case under considération the accused is not a fugitive, and no neces- 
sity exists for holding him in custody. 
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Grand Rapids E. L. & P. Ce. v. Grand Rapids E. E. L. & F. G. 

, Co. et ai. 

{Oircuît Court, W. B. Michigan, S. D. January 9. 1888.) 

MuNicrpAi, CoBPOEATiOKS—PowEBS— Exclusive PRiviiiEGBs. 

A city charter gave the council power to make, amend, and repeal any ordi- 
nances deemed désirable forlightlngtheBtreets, and taking charge of them, but 
did not confer, in express terms, exclusive power over them. Held, that It 
did not, by implication, give the city control of the streets to the exclusion of 
the spvereign power of the state, and that an ordinance granting exclusive use 
of the streets for wires and pôles for electric lights for 15 years was ulira vires 
and void. 

In Equity. Motion to dissolve preliminary injunction. 

The Grand Rapids Electric Light & Power Company filed a bill to 
perpetuàlly enjoin the Grand Rapids Edison Electric Light & Fuel Gas 
Company and others from erecting pôles and wires in the streets of Grand 
Rapids, and obtained a temporary injunction. The city of Grand Rap- 
ids had, by ordinance in 1880, given complainant exclusive right to use 
the streets for that pu rpose for 15 years, and in 1887, by ordinance, had 
givéh défendant thé same privilèges, but not exclusively. 

T. J. G'Brien and /. H. Qampbàl, for défendant, on motion to dissolve 
the injunction. 

Const. Mich. Art. 4, § 38, provides that the législature may confer on cities 
such powèrs of a local, législative, and administrative power as theysee fit. 
Art. 15, § 13, gives the législature power to incorporât* cities. Art. 15, 15 13, 
provides that corporations may be formed under a gênerai law, and that laws 
pursuant to this Section may be repealed, altered, and amended. Grand Eap- 
ids was incorporated under a spécial law. Comnlainant ■^as incorporated un- 
der Public Acts 1875. (with amendmëiits of 188i, 1882,) 1 How. St. c. 124, §§ 
4127-4161. The charter of Grand Eapids Mardi 29, 1877, tit. 8, § 10, gave 
the council power lo make, aller, and repeal ordinances for (25) regulating the 
ligliting streets and alleys, also (85) gênerai care of the streets, (36,) lighting 
public lamps, and their érection, (title 6, § 1,) supervision of streets, liigh- 
■Ways, etc., Hnd the repairing, cleiining, and altering of the same. The city 
had nô power tliereunder tograut exclusive use of the streets for the pur- 
poses stated. It had only (1) the powers directly granted; (2) those necesaa- 
rily impliedî (3) those indispensable to the proper purposes of thecoiporation. 
1 Dill. M lin. Corp. § 89, and cases cited; Détroit v. BlacTteby, 21 Mich. 84. 
The législature bas paramonnt authority over the public ways. 2 Dill. Mun. 
Corp. §§656, 680, and cases cited. The city could confer no greater power 
than It'liad, âiid to give must hâve exclusive control of the streets. E<ist 
Hartford y. Bridge Co., 10 How. 511; i/îwtornv.iarwe, 23How.435; Har^ 
rison V. litàie,^ Mo. 530; MoBvkti v. Taylor, 4 G. Greene, 532; WHght v. 
Nagle, 101 XJ. S. 796. The city had no express excl usive control of the streets. 
It wàs not implied. In Grand Rapids v. Whittlesey,S3 Mich. 109, the provis- 
ions of the charter of 1871, relating to the matters in controversy, weresub- 
stantially as now. The court held their control of the streets was that given 
usually to cities. In Gale v. Kalamazoo, 23 Mich. 344J the trustées gave Gale a 
conttaet tor ferect a market house, with an agreement thàt there should be no 
otheï; heldiiivalid. Wright v. Nagle, 101 U. S. 791: Held that an inferior 
court, whidh granted exclusive privilèges for ferries and bridges over certain 
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rivers, had no power to do so. In Mintum v. Lame, 23 How. 435, the city 
of Oakland had under its charter power to make and regulate bridges, etc., 
but the court held that as the grant did nôt express the intent of the législa- 
ture tovesttheir exclusive power over the subject in Oakland, a grant of exclu- 
sive right of ferry to complainant was ult7-a vires. See Railroad Co. v. Rail- 
way Co., 24 !Ped. Eep. 306, deciding an exclusive grant ot streets for a horse- 
railroad void; also, Gas Co. v. City of Saginaw, 28 Fed. Rep. 529, holding the 
exclusive right to manufacture gas void; also, State v. Gas Co., 18 Ohio St. 
262, and G'as-light Co v. Gas Co., 25 Conn. 19. To the same efCect, see Chi- 
cago V. Rumpff, 45 111. 90, and Railway Co. v. Railway Co., 79 Ala. 465. 
In City of Brenham v. Water Co., (Tex.) 4 S. W. Hep. 143, the city had the 
power to eontract and to provide the city with water. A water company was 
oiganized under the gênerai law, and the court held a grant of exclusive right 
10 furnish water by an ordinance of the city was ultra vires, adopting 1 Dill. 
Mun. Corp. § 89. The following authorities sustain the doctrine that unless 
the exclusive power is expre^sly given to the city, it eannot conf er it: Logan 
v. Pyne,A% lowa, 524; Harrison v. State, 9 Mo. 526; Davenport v. Klein- 
schmidt, (Mont.) 13 Pac. Rep. 249; Railroad Co. v. Railroad Co., 12 Fed. 
Rep. 308. In Water Co. v. HydraUUc Co., 10 Atl. Rep. 170, the court sus- 
tain ed an exclusive grant by à city because conflrined by the législature. 
State V, Mayor, etc., 3 Duer. 119, the court held that the city charter did not 
giVGj in express terms, the power to grant the right to build a horse-railway 
on Broadway, and that its existence could not be implied. See Railroad Co. 
V. Railroad Co., 10 Wall. 52; Gas Co. v. Middletown, 59 N. Y. 228; Fertil- 
izing Co. v. Hyde Park, 97 U. S. 659; Appeal ofGas Co., 4 Atl, Eep. 733; 
2 Dill. Mun. Corp. § 692, and cases cited; 1 Dill. Mun. Corp. § 362, and cases 
cited; Cooley, Const. Lim. 207. Of the cases cited by complainant Dillon, 
(Vol. 2, § 695) says, of Gas-Ught Co. v. Gas Co., 25 Conn. 19, that however 
it may be as to the power of the législature, to grant exclusive privilèges, a 
municipal corporation eannot, unless expressly given to them or necessarily 
implied, citing Peoplev. Bowen, 30 Barb. 24; State v. Gas Co., 18 Ohio St. 
262; Slaughter-house Ca^es, 16 Wall. 36. The court, in City of Quinoy v. 
Bull, 106 m. 337, did not pass on the point, and in Smith v. City of New- 
hern, 70 N. C. 14, held the city could build a market. In Grant v. City of 
Davenport, 36 lowa, 396, the législature gave the city a right to make an 
exclusive eontract. In Gas Co. v. City of Des Moines, 44 lowa, 505, the court 
did not paas on the question of exclusive privilèges. In Brovm v. Duplessis, 
14 La. Ann. 842, the city sold the right to use the streets for a horse-railroad 
for a certain number of yea,rs, and the court could not say it was an abuse of 
power. In City of Louisville v. Weibee, 1 S. W. Rep. 605, the court held that, 
by an exclusive eontract to remove dead animais for one year, with option of 
renewal, the city did not surrender her right to control the public health, and 
paust perform her eontract. The case of Costar v. Brush. (1841,) 25 Wend. 
628, sustaining an exclusive grant of ferry privilèges is founded upon a doc- 
trine rejected by fédéral and state courts. In Water- Works Go, v. Atlantic 
City, 39 N. J. Eq. 367, the court held that the exclusive power given was 
founded on the franchise held by the company f rom the législature. In Rail- 
road Co. V. Railway Co., 33 N. W. Rep. 610, the council were to "authorize 
or forbid" horse-railway companies, and the court held that an exclusive priv- 
ilège for 30 years could be given if a larger and better service could thereby 
be obtained, 

Eugène S- J'swîs, {oT deiendant. 

The power given the city to grant a privilège to use the streets for wirea 
and pôles did not necessarily imply exclusive privilège, and does not çonae un- 
der the rule of Jones v. Richmond, 18 Grat. 517, where the charter of the city 
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of Eichmond gave power to pass by-laws "for peaee, comfort, and safety," 
and the city counsel, at the time of évacuation, fearing disorder, destroyed 
ail liquors. The city had the power to "regulate the lighting" of the streets; 
the ordinance deprives them of that power. The législature of Maryland, in. 
1797, gave the corporation of Gorgetown power to grade and level the streets. 
In Goszler v. Corporation, 6 "Wheat. 593, the plaintifl owned certain lots upon a 
Street, whixjh had been graded under an ordinance establishing the grade for- 
ever. Chief Justice Marshall held that a later ordinance changing the grade 
was valid, and that the corporation could not abridge its own législative 
powers. 2 Dill. Mun. Corp. § 685. The charter of Grand Rapids confers the 
power to repeal its ordinances. The act granting the privilèges to the défend- 
ant repealed the exclusive privilège given complainant. The ordinance of a 
municipal corporation must eonform to the statuts giving the corporation 
power to pass the ordinance. 1 Dill. Mun. Corp. § 91 ; Petershurg v. Metzker, 
21 111. 205; Thompson v. Schermerhom, 6 N". Y. 92. The right to repeal bears 
close analogy to the provision in the constitution of Michigan, that ail laws 
creating corporations may be amended, altered, or repealed. In Water-WorJcs 
V. Schottler, 110 U. S. 347, 4 Sup. Ct. Rep. 48, the court held that the provis- 
ion in the constitution "that ail spécial or gênerai acts passed pursuant to this 
section may be altered, from time to time, or repealed," should be conaidered 
in connection with the charter granted. See, to the same effect, Nazro v. In- 
surance Co., 14 Wis. 319; Railroad Co. v. Marsh, 17 Wis. 13; Chapin v. 
Crusen, 31 Wis. 209; Railwag Co. v. Board Sup'rs, 35 Wis. 257; Miller v. 
State, 15 Wall. 478. In none of thèse cases was the language in the consti- 
tution in favor of the réservation of the right to repeal stronger than the lan- 
guage in the charter. 

Blair, Kingsley <b Kldnhaus, for complainant. 

The case involves a fédéral question. Murray v. Charleston, % U. S. 440; 
Yick Wo v. Hopkins, 118 U. S. 356, 6 Sup. Ct. Rep. 1064; Wright y. N'agis, 
101 U. S. 791; Gas-Light Co. v. City, 28 Ped. 529; Transportation Co. v. 
Parkersburg, 107 U. S. 691, 2 Sup. Ct. Rep. 732. If the ordinance is valid, 
it is the duty of the court to issue an injunction. Railwag Case, 23 Cent. 
Law J. 467; Gas Co. v. Dmight, 29 N. J. Eq. 242; Water Co. v. Rivers, 115 
U. S. 674, 6 Sup. Ct. Rep. 273. The granting exclusive rights to ferries, rail- 
roads, water, or gas companies is not amonopoly. Cooley, Torts, 277; People 
Y. Marx, 2. N. E. Rep. 34, note; Landing Co. v. Slaughter-House Co., 111 
U. S. 746, 4 Sup. Ct. Rep. 652; Water- WorksCo. v. Water-Works Co., 7 Sup. 
Ct. Rep. 405. The législature had the right to give the power clairaed, and 
could do so by the agency of a municipal corporation, {State v. Gas-Light Co., 
18 Ohio St. 293; Mayhury v. Gas-Light Co., 38 Mich. 154; Murrayy. Charles- 
ton, 96 U. S. 440;) either by express terms, or by direct and necessary impli- 
cation, {State V. Gas-Light Co., 18 Ohio St. 293.) A corporation for munic- 
ipal piirposes is not a mère privilège, but an absolute right. People v. Hurl- 
but, 24 Mich. 108; Cooley, Const. Lim. 188, 189; Ex parte Mirande, 14 
Pac. Rep. 888; People v. Common Council, 28 Mich. 237. In exercising the 
portion of the pure législative authority whieh properly belongs to the state, 
the municipality is conflned to the powers clearly granted. Léonard v. City 
of Canton, 35 Miss. 189; 1 Dill. Mun. Corp, § 91, note 3; People v. Hurlbut, 
24 Mich. 81. But in local and private matters it alone is concerned, and not 
the state. Pund 8ob. v. Philadelphia, 31 Pa. St. 183; 1 Dill. Mun. Corp. 8 
27; Gale v. Kalamazoo, 23 Mich. 351; People v. Hurlbut, 24 Mich. 103; HiU 
v. Boston, 122 Mass. 359; Bailey v. Mayor, 3 HiU, 539; Détroit v. Corey, 9 
Mich. 184; People v. Common Council, 28 Mich. 228. The courts very liberally 
find power in municipalities to issue bonds, {City of Galena v, Corwith, 48 
IlL 423;) erect water- works, {Daviesy. Plewellen, 29 Ga. 50;) construct a break- 
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water, (N'aura v. Insurance Co. , liWla. 319;) to provide for elecÊric Tiglits, 
{Attomey&eii. v. Détroit, 55 Michj 181; 20 N. W. Rep. 894;) and many other 
purposes. Sttirtevants v. City of Alton, 8 McLean, 393; French v. Quincy, 
3 Allen, 9; People ^.Marris, 4 Cal. 9; Torrent v. Muskegon, 47 Mich. 115, l6 
N. W. Rep. 182; Willard v. Newbwryport, 12 Pick. 227; PaZZjr v. Spangen- 
berg, 5 La. 410; eiijf of Wyandotte v. ^eife, 21 Kan. 649; City Counoil v. 
Churoh, 4 Strob. 306; rowra Oounoîl v. Pippin, 31 Ala, 542; Smith v. iV^ew 
6era, 70 N. C. 14; Commissionera v. Common Counoil, 28 Mich. 250. The 
granting of the use of the strèets to a gas companj in no way concerns the 
State. People V.Walker, 38 Mich. 156; Attomey Gen.y. Détroit, 55 Mich. 
181, 20 N. W. Rep. 894. 

Ail municipal corporations hâve ail powers necessary to carry out an ex- 
pressly granted power, {City of Galena v. Corwith, 48111. 425;) and a thing 
within the intent of the grant is as miich a part of it as if expressed, {Thomas 
V. Kailroad Oo., 101 U. S. 82; Ratiroad Co. v. Railroad Co., 13 How. 71; 
Dmoning v. Soad Co., 40 K. H. 232; U. S. v. Freeman, 3 How. 563; City 
of Quincy y. Bull, 106 111. 850; 1 Dill. Mun. Corp. § 89, 2 Dill. Mun. Corp. 
§ 695.) See^ for a complète exposition of the doctrine of implied powers, the 
Newhem Case, 70 N. C. 18. It is very clearly stated by Chief Justice Shaw 
to be such as, in the rainds of reasonable men, is necessary to accomplish the 
object for Whieh the grant was made. 8pringfleld v. Railroad Co., 4 Cush. 
63; cited and approved, Railroad Co.v. Hall, 91 U.S. 343. Theright to pro- 
vide electric lightâ was established in Putnam v. Grand Rapids, 58 Mich. 416, 
25 N. W. Rep. 330; Hobart v. City of Détroit, 17 Mich. 257. No one could 
hâve bee»' induced in 1880 to put up electric liglits exeept on obtaining an 
exclusive privilège. The grant was reasonable therefor, and mueh différent 
from one in perpetuity. Railway Co. v. Railway Co., 33 N. W. Rep. 610; 
Birmingham St. Ry. Case, 23 Cent. Law J. 467; Louisville y.Weible, 1 S. 
W. Rep. 606; Davenport v. Kleinsohmidt, 13 Pae. Rep. 249. An existing 
necessity often çonfers powers which do not necessarily exist. Jones v. Rich- 
mund, 18 Grat. 517; Coldwatery, Tv/cker, 36 Mich. 474; Clason v. Milwankee, 
30 Wis. 316; Meat-Shop Case, 44 Mo. 547. It bas been held lately that the 
granting o;f exclusive privilèges WQuld besustained wiien such grant was nec- 
essary to carry. out spécial powers granted, although there was.no express 
power to grant exclusive privilèges. Des Moines St. Ry. Case, 33 N. W. Eep. 
610; Birmingham St. Ry. Caseï 23 Cent. Law J. 467; Water-Works y. At- 
lantic Cii^,M\N. J. Eq. 367. 

It is objected that the councilgranted away législative powers held in trust. 
The législature can, exeept as barred by the constitution by an irrepealable 
act, grant exclusive rights to build bridges, ferries, etc., and it is no answer 
that one législature could not preclude its successors of the performance of 
such a trust* Langdon v. Mayor, 93 N. Y. 157; Brenham Case, 4 S. W. 
Rep. 143. If the power to grant the ordinance existsin the charter it is valid. 
Union Co. v. Cresoent City Co., 111 U. S. 746, 4 Sup; Ct. Eep. 652; Water- 
Works y. Rivers, 115 U. S. 674, 6 Sup. Ct. Rep. 273; Water- Works y. H?'ater- 
ITwte, 120 II. S. 64, 7 Sup. Ct. Rep. 405. 

It is objected that it ties the hands of the council from providing for the 
changing necessities of the city. Such an objection applies to contracta, but 
not to franchises, and contracts of such a business character as for water, 
gas, or the useof a building are as blnding as private contracts, (Valparaiso 
y. Gardner, 97. ind. 4; FtmdSoo. y. Philadelphia, SI Pa. St. 189; Gale v. 
iTaZawa^oo,, 23'Mich. 351,) and without a restraining clause in thecharter a 
city can make such a contract for a reasonable termof ymrs, (Valparaiso v. 
Gurdner, 97 Ind. 1, Tndianapolis v. Gas Co., 66 Ind. 3dQ; Ftind Soc. y. Phil- 
adelphia, 31 Pa. St. 180; Moses v. Risdon, 46 lowa, 251; Gale y. Kalamazoo, 
23 Alich. 351.) In Water Co.y. Brldgeport Co., 10 AU. Rep. 170, the court, 
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in siistaining an exclusive right of laying water pipes said: "Communities 
may endure monopolies, but they cannot endure the violation of confcracts." 

Jackson, J. The leading and material facts in relation to the mat- 
ter in controversy, and on which rest the proper détermination of the 
question involved in the présent motion, are, briefly, thèse: By the 
charter of the city of Grand Rapide the common council thereof were 
invested with the following powers and duties relating to the matters un- 
der considération: ' 

"Tit. 3, Sec. 10. The common council * * • shall hâve power within 
said city to enact, make, continue, establish, modify, amend and repeàl suoh 
ordinanoes, hy-laws, and régulations as they deem désirable, within said city, 
for the following purposes;" 

"Ttœnty-flfth. To regulate the lighting of the streets and alleys, and the 
protection and safety of the public lamps, and to employ a suitable person to 
supèrihtend the same, to prescribe his duties, and flx the compensation there- 
for," 

"Thirty-flfth, To provide for the cleaning of the higbways, streets, ave- 
nues, lanes, alleys, public grounds and squares, crosswalks and sidewalks in 
said city, and to require theowneraor occupants of propertyon any paved 
Street or streets of said city to clean the said streets in front of , or adjacent 
to, the premises occupied by them to the center of said streets; to prohibit 
and prevent the incumbering thereof in any manner whatsoever, and to re- 
move any obstructions therefrora, and to prevent the exhibition of signs on 
«anvass or otherwise in and upon any vehicle standing or traveling upon the 
stireets oï said city; to control, prescribe, and regulate the mode of construct- 
ing and suspending awnings, and the exhibition and suspension of signs 
theréon; to control, prescribe, and regulate the manner in which the higb- 
ways, streets, avenues, lanes, alleys, public grounds and spaces within said 
city shaU bé used, and to provide for the préservation of and the prévention of 
willfulinjury to the gutters in said h ighways, streets, lanes, and alleys; to 
direct and regulate the planting, and provide for the préservation of orna- 
mental trees therein. 

"Thirty-sixth. To provide for and regulate thelighting of public lamps, and 
the érection of lamps and lamp-posts and suitable hitching-posts ; to prohibit 
ail practices, amusements, and doings in said streets having a tendency to 
frighten teanis aud horses, or dangerous to life or property; to remove or 
cause to be remo ved therefrom ail walls and structures that may be liable to 
fall therein, so as to endanger life or property." 

"Tit. 6, sec. 1. The common council shall hâve the care and supervision of 
the highways, streets, bridges, lanes, alleys, parks,and public grounds in said 
city, and it shall be their duty to give directions for therepairing, preserving, 
improving, cleansing, and securing of such highways, bridges, lanes, alleys, 
parks, and public grounds, and to cause the same to berepaired, cleansed, 
improved, aud secured, from tinie to time, as may be necessary; to regulate, 
the roàds, streets, highways, lanes, and alleys, already laid out or which may 
beireafter be laid out, and to alter such of them as they shall deem inconvén- 
ient, subject to the restrictions contàined in this title." 

The complainant is a corporation, organized March 31, 1880, under 
the laws of the state of Michigan, and its powers and franchises are de- 
iined by the statu^te under which it was created and organized. It was 
invested by thé law of its création with no exdume rights, franchises, or 
privilèges. On the nineteenth day of April, 1880, the common council 
of Grand Rapids^ deeming it expédient and for the welfare aud advan- 
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tage of the cîty that a System of lighting by electricity should be estah- 
lished therein, for the purpose of inducing the complaiiiant to undertake 
the work of supplying the city with electric light, or lights, pasaed the 
folio wing prdinance: 

"An ordinance authorizing the «Orand Eapids Electric Light & Power 
Company,' to erectthe neeessary Unes for the transràissionof powerand hght 
bv means of electricity in the city of Grand Rapids. Passed April 19, 1880. 
First published April 22, 1880. Amended April 27, 1880. 

"Thecommon council of the city of Grand Rapids do ordain as follows: 

"Section 1. That the ' Grand Rapids Electric Light & Power Company,' as a 
body corporate under that or such other name as the said Corporation may here- 
af ter adopt, be and they are hereby authorized to use exolusivély, for the term 
ofjifte&n yearsfrom the passage of this ordinance, any and ail the streets, 
lanes, alleys, bridges, and public groundsof said city, including any territory 
that may behereafter addedtothe same.forthepurposeqf làyingdownorsus- 
pending' on suitable pôles or supports in said streets, lanes, alIèys, bridges, and 
public grounds from time to time, as said company may désire, wires, cables, 
or other conductors of electricity for distributing and supplying said city and 
theiuhabitantsthereof with electricity for light and power: provided, that the 
com mon council of said city shall havé the control and direction of the places, 
times and circunistances in which said lines, wires, cables, pôles, or supports 
may be erected or laid down, and that said company shall notunnecessarily ob- 
struct the passage of any such stréet, lane, alley, bridge, or public ground, 
and shall, within a reasonable timé after making any operiing Or excavation 
for the purposès aforesaid, repair and leave said street, lane, alley, bridge, or 
public groUnd va. as good condition asbefore said opening or excavation was 
made aijd nhder the direction and tobe approvedof by the city surveyor. 

"Sec. 2. The privilèges hereby gratited are upon the express condition that 
said compàny shall, on or before thé flrstday of January next, commence the 
work of manufacturing electricity for lighting said city, and shall supply the 
same to said city and the inhabitaiits thereof at a reasonable price along the 
lines which are or shall thereafter be constructed by said company, and that 
they sl>all extend their said lines of conductors, and increase their facilities 
for thei producing the electricity, as the demand for its use, at such reasona- 
ble price, may warrant. 

"Sec. 3. Any temporary failure on the part of said corporation to perform 
any of the conditions of this ordinance when such failuré is occasioned by any 
unavoidable accident, it shall not be construed as a forf eiture of the privilèges 
hereby grauted: provided the same shall be repaired within a reasonable time. 

"Sec. 4. That if said company sliall make any opening or excavation in the 
streets, lanes, àlleys, walks, or public grounds of said city, the same shall be 
done after notice to and under the direction of the common council or city 
surveyor, and said company, in case of any such excavation or other interfér- 
ence with any street, alley, or public ground, shall forthwith, under direction 
of the city surveyor, restore the street, alley, or ground to its original condi- 
tion, ànd ail such places shall be left by said company in as good condition 
as before disturhed by the company, and in case of failure to do sO within 
what the common council or city sùrVeyor shall deem a reasonable time, the 
said cottiniQn Council or city surveyor may cause it to be done, and the com- 
pany shall be liable to pay the expenpe thereof on demand, and in case the 
érection of wire cables or other conductors of electricity by said company shall 
be neeessary ôyer the streets, alley8,.'and public grounds of said city, then the 
said compàriy Shall place the same at such places, and secure the same in such 
mahner, as Bhall be approved by the common council, and this is not to grant 
permission to eréct such conductors over any such streets, alleys, or grounds. 
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except at such places as shall be agreed to by said common council; but it is 
expressly provided that in no case sliall Unes used as conductors of electricity 
be placed over and above the lines and wires used by the city in its fire-alarm 
telegraph apparatus, and that the location at which conductors shall be main- 
tained shall at ail times be subject to the control of the common council. 

"Sec. 5. The said conipany shall be llable to compensate the city of Grand 
Rapids and ail cori;^':rations and persons for ail damages that may grow out of 
the use of the public ways and grounds of said city for their said business, and 
for having opened or incumbered any street, alley, sidewalk, or public space, 
or from any other cause whatever, connected with the franchise hereby con- 
ferred, and said corporation shall at ail times be subject to ail ordinances now 
in existence, or which may hereafter be passed, relative to the streets, alleys, 
and public grounds in said city, and the manner of making improvements 
therein, and ail ordinances relating to the means of public protection while ex- 
cavations are being made in said streets, alleys, and public grounds; and said 
corporation shall be liable for any loss the city o£ Grand Rapids may suffer in 
case the city shall be liable for damages onaccount of anything that shall grow 
out of the opération or business of said corporation, or "those acting under ita 
authority, or under its agents. 

" Sec. 6. (As amended April 27, 1880.) The city of Grand Eapids expressly 
reserves the right to alter and amend this ordinance in any manner necessary 
for the safety or welfave of the public, and, in case it is necessary to do so, to 
protect the public interest; but the exclusive rights and privilèges hereby 
granted shall not be impaired or abridged by such altération or aniendment. 

"Sec. 7. Said company shall, within thirty daya after the acceptance of this 
ordinance, exécute to the city of Grand Rapids a bond in the pénal sum of 
twenty thousand dollars, with sufflcient sureties, to be approved by the com- 
mon council and filed in the office of the city clerk, eonditioned to compensate 
the city for ail damages, costs, expenses, and outlays which may corne to said 
city by reason of the actions of the said company, or its agents, servants or 
employés, or persons doing service upon the works of said company, and from 
ail loss and damage the city shall sufEer from any cause that shall grow, di- 
rectly or indirectly, out of the granting this franchise, or out of anything that 
shall be done under the name or for the company operating under the same, 
and, said bond shall also be eonditioned to perform each and every requir- 
inent of this ordinance by said company to be by them performed, and to 
obey ail ordinances of said city passed or that may be passed. Said bond 
shall be renewed once in every two years, and as much oftener as the said 
counsel shall require by resolution. 

"Sec. 8. That the common counsel may, by resolution, at any time direct 
the said company to erect upon any streets or places in said city, the neces- 
sary apparatus for furnishing the résidents light and power by electricity, as 
contemplated by this ordinance, and in case of the passage of such resolution, 
the said company shall signify its acceptance of the resolution and willing- 
ness to forthwith proceed to erect such apparatus in such streets and places, 
and to furnish light and power to such as may désire; and in case said com- 
pany shall, for thirty days after notice of such resolution, neglect to accept 
the same, and proceed to such érection of such apparatus, then the exclusive 
right of said company to the use of such streets and places shall cease, and the 
said council maygrant the use of said streets and places to some other person 
or company. 

"Sec. 9. Tljis ordinance shall take effect from and after its acceptance by 
the président ahd directors of the said 'Grand Eapids Electric Light and 
Power Company,' which acceptance shall be filed with the city clerk within 
thirty days from and after the passage of this ordinance." 
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This ordinance was duly accepted by the complainant, who thereafter 
proceéded at considérable expense to erect works, and extend its wires, 
in order to supply the city with electric light. Thèse works were still 
being maintained, and the ordinance substantially coniplied with by the 
complainant, when, on May 20, 1887, the common council of Grand 
Ràpids passed an ordinance granting to the défendant, the Grand Kapids 
Edison Electric Light & Fuel Gas Company, a corporation organized 
March 30, 1887, under the General Laws of Michigan, for the purpose 
of supplying electricity for light and power, the right to use the streets 
of said city for the purpose of erecting supports, running wires or cables, 
etc., in the distribution of electric lights throughout the city. The de- 
fendant accepted said ordinance, which contained the same gênerai pro- 
visions as the ordinance of Apïil 19, 1880, except that it conferred no 
exclusive rights or privilèges, and was proceeding with the érection of 
its Works, and the running of its wires and cables, when the complain- 
ant filed in this court its présent bill, claiming that its acceptance of the 
ordinance of April 19, 1880, constitutéd a contract with the citj'of Grand 
Rapids, which conferred upon it the exclusive right to the use of the streets, 
lanes, alleys, bridges, and public grounds of said city for the purpose of 
sUpplying the same and the inhàbitants thereof with electric light; that 
the ordinance of May 20, 1887, granting to the défendant, the Grand 
Rapids Edison Electric Light & Fuel Gas Company, the right to use said 
streets, etc., for the purpose of distributing its electric light and power 
throughout said city, was an impûirment oî the complainant's contract 
rights under the prior ordinance ôf 1880; and pràying that said défend- 
ant compaay, its, officers and agçnts, lyho are made co-defendants, beèn- 
joined from usingjthe streets of Çrrand Rapids for the purpose aforesaid. 
A preliminary injunction was granted, and the défendant corporation, 
having since filed its answer, now moves to dissolve that injunction. 
Several grounds havé been presented and urged in support of this mo- 
tion, but, in the view which the court takes of the légal principles in- 
volved in the case, there is only om controlling question tb be settled and 
determined in order to a proper disposition of the présent application, 
and that is, were the common council of Grand Rapids, under the city 's 
charter powers, invested with the requisite authority to confer upon the 
complainant the exclusive right to use the streets of that city for ttie pur- 
pose of running its electric wires, cables, and supports under orover the 
same? Li other wprds, had the common council the power, under the 
city's charter, to grant to complainant the exclusive right and privilège of 
using the city's streets for said purpose? 

It may be considered as settled by the authorities that the complain- 
ant's acceptance of the ordinance of 1880 constitutéd a contract between 
it and the city of Grand Ràpids; but the exdvdve right to the use of the 
streets which this ordinance undertakes to confer upon, the complainant 
for the period of 15 years, and which it is claimed formed an essential 
and material part of the contract, and which it is insisted the ordinance 
of May 20, 1887, impairs,— ^présents the ordy fédéral question on which 
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the jurisdiction of this court to hear and détermine the controversy be- 
tween the parties can be rested. So far, therefore, as this court is con- 
cerned, its action in sustaining or overruling the présent motion, or in 
dissolving or continuing in force the injunction restraining the défendant 
corporation from using the streets of Grand Rapids under the.ordinance 
of May 20, 1887, dépends upon the question above stated, i. e., whether 
the common council, under the city's charter, had the power to grantthe 
complainant the exclusive right of using the streets of the city for the pur- 
poses aforesaid. It is conceded that in the charter of Grand Rapids, in 
force when said ordinance of 1880 was passed, there is no express power 
or authority conferred upon the common council to make such a grant of 
exclusive rights and privilegfes in, to, or over the streets of the city. The 
authority for the making of this exclusive grant must, therefore, as com- 
plainant's counsel properly admit, be found and sustained, if atall, upon 
what are called the implied powers of the common council. It is too well 
settled to need the citation of authorities in its support that municipal 
corporations, Tvhich are taere political agencies of the govemment, form- 
ing but parts of the machinery employed in carrying on the affairs of the 
State ipossess and can exercise only such powers as are"granted inexpress 
worda, or those necessarily oifairly implied in or incident to the powers 
expressly conferred, or those esserdial to the declared objectsand purposes 
of the corporation, not simply convenient, but indispensable,^' Implied 
powers, say s Judge Cooley, (Const. Lim. marg. p. 194,) "are such as 
are necessai-y in order to carry into effect those expressly gratited, and 
which must therefore be presumed to hâve been within the intention of 
the législative grant." The courts of the country, state and fédéral, hâve 
not been disposed to extend or enlarge the power of municipalities by 
implication; on the contrary, they bave, in the main, applied to their 
charter powers substantially the same rule of strict construction that is 
applied to charters of private incorporation, on the ground, as stated in 
Cooley 's Constitutional Limitations, (marg. p. 195,) that "the reasonable 
presumption is that the state bas granted, in clear and unmistakable 
terms, ail that it bas designed to grant at ail." In Mintum v. Larue, 23 
How. 436, Nemon, J., speaking for the court, says: 

"It is a well-settled rule of construction of grants by the législature to cor- 
porations, whether public or private, that only such powers and rights can 
be exercised under them as are clearly comprehended within the words of the 
act, or derived therefrom by necessary implication, regard being had to the 
objects of the grant. Any ambiguity or doubt arising eut of the terms used 
by the législature must be reaolved in favor of the public." 

In Railroad Co. v. Canal Com'r, 21 Pa. St. 22, the rule is thus stated 
by the suprême court of Pennsylvania: 

" When a state meana to clothe a corporate body with a portion of her own 
sovereignty and to disarm herself to that extent of the power that belongs to 
her, it is so easy to say so, that we will never believé it to be meant when 
it is not said. In the construction oî a charter to be in doubt is to be re- 
solved; and every resolution which springs from doubt is against the corpo- 
ration." 
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To the same efFect is the language of the suprême court in the case of 
FertUûing Go. v. Hyde Park, 97 U. S. 666; and Bridge v. Bridge, 11 Pet. 
42Û. Judge DiJlon, in his' note to section 91 of Municipal Corporations, 
(3d Ed.) pp. 118, 119, after citing numerous authorities announcing 
the same gênerai rule, says: 

"The principle of strict construction should net be pressed in any case to 
such an unreasonable extent as to def eat the législative purpose fairly appearing, 
upon the ehtire charter or enactment. Perhaps the rule as it is briefly expressed 
in the text, best embodies thé resuit of the adjudications upon this point, 
namely, if, upon the whole, there he /air, reasonable and suhstantial doubt 
whether the législature intended to confer the authority in question, particu- 
larly if it relates toa matter extra-municipal or unusual in its nature, and the 
exercise of which will be attended with taxes, toUs, assessments, or burdens 
upon the inhabitants, or oppress them, or abridge natural or common rights, 
or divest them of their property, the doubt should bè resolved in favor of the 
citizen aàà âgainst the municipal! ty." 

When it la considered that corporations, whether public or private, 
are the créatures of the législative department of government, existing 
solely and àlone by virtue of the sovereign will, and exercising only dde- 
gated auihority of the state, the strict rule of construction applied to their 
powers is manifestly the correct one. This principle necessarily foUows 
from the relation corporations occupy to the state. A municipal corpo- 
ration is not a "regnumin j-egrno," but aninstrumentality, established by 
législative enactment, to which certain powers of action are given for de- 
fined public pUrposes. The corporation may, through its proper offi- 
cèrs, perform ail acts or make ail such con tracts and incur ail such lia- 
bilities as corne legitimately Within the powers conferred upon it; but 
ail acts ànd contraots beyond the scope of the powers granted are void. 
Thèse fundamental principles lie at the foundation of the law relating to 
ail corporations. 

Before ap^plying thèse gênerai principles and rules for the construction 
of the delegated posera granted to corporations, whether public or pri- 
vate, it is projper to call attention to the fact that municipalities do not 
ordinarily or usually posses exclusive control over their streets; on the con- 
trary, it is weU settled by authority that the streets of a city are public 
highwaysi which it is the proyince of the government, by appropriate 
means, to render safe and convenient for the use of the public. "Public 
streets, squares, and commons, unless there be some spécial restriction 
when dedicated or acquired, are for ihe public use, and the use is none 
the less for the public at large, as dîstinguished from the municipality, 
because they are situated within the limits of the latter, and becausethe 
législature may hâve given thé supervision and control of them to the 
local authorities. The législature of the state représenta the public at 
large, and bas fuU and paramount authority over ail public ways and 
public places." "To the commonwealth hère," says Ghief Justice Gib- 
bon, "as to the king of England, belongs the franchise of any highway 
as a trustée of the public; and streets regulated and repaired by the au- 
thority of a municipal corporation are as much highways as are rivers, 
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railroads, canals, or public roads laid out by the authority of the quarter 
sessions." 2 Dill. Mun. Corp. (3à Ed.) § 656. "As the highways of a 
state, including streets in cities, are under the paramount and primary 
control of the legistature, and as ail municipal powers are derived from 
the législature, it foUows that the authority of municipalities over streets, 
and the uses to which they may be put, dépends entirely upon their 
charters or législative enactments applicable to them." 2 Dill. Mun. 
Corp. (3d Ed.) § 680. 

It is also well settled that the right to use the streets and other public 
thoroughfares of a city for the purpose of placing therein or thereon pipes, 
mains, wires, and pôles for the distribution of gas, water, or electric lights 
for public and private use, is not an ordinary business in which any one 
may engage, butîs a ^anc/iise belonging to the government, the privilège 
of exeràsing which can only be granted by the state or by the mimidpal govem- 
mmt of the dty, ading under législative authority. 

The présent case in volves no considération of the power of the législature 
to hâve conferred upon the complainant the exclusive right which it 
claims to the use ofthe streets of Grand Rapidsfor the purpose of laying 
down electric wires. It is conceded that the législature of Michigan, sub- 
ject to the constitutional réservation of the right to amend, alter, or re- 
peal its charterj could hâve directly conferred upon the complainant the 
exclvMve privilège of occupying the streets of the city for the distribution 
of electric light for public and private use. It is also conceded that the 
législature, subject to the same constitutional réservation, had the author- 
ity to confer upon the common council of Grand Rapids the power to 
grant the same exdudve right; and the question is, has it delegated such 
authority to the city or its common council in the powers with which it 
has invested it or them? It is manifest that this question is not con- 
troUed by such cases as Gas Co. v. lÀght Co., 115 U. S. 660, 6 Sup. Ct. 
Rep. 252; Water-Works v. Rivers, 115 U. S. 674, 6 Sup. a. Rep. 273; 
Gas Co. V. Gas Cb., 115 U. S. 683, 6 Sup. Ct. Rep. 265; Water-Works 
v. Water-Works, 120 U. S. 64, 7 Sup. Ct. Rep. 405; SlaugUer-House Cases, 
16 Wall. 36, and similar cases, relating to législative grants of exclusive 
privilèges, to be exercised within the limits of municipal corporations. 
Thèse cases, however, establish one important principle, which has a 
direct bearing, and throws light upon, the question hère involved, and 
that is, that a municipality, under the usual powers conferred of pro- 
viding a supply of light and water for the city and its inhabitants, ând 
of establishing and regulating its streets, does not possess the exclusive 
authority over those subjects; that notwithstanding the grant of such 
powers to a municipal corporation, the state, in whom rests the para^ 
mount rights to, and control over, ail franchises and ail public highways, 
may exercise its sovereign authority over ail such subjects and confer 
rights and privilèges, exclusive or not, as it may deem proper, within the 
limits of the m unicipality . Thèse législative grants of spécial franchises, 
whether exclusive or not, to be exercised in cities, are not sustained nor 
do they rest upon any implied repeal of powers previously delegated to 
ibe municipal corporation; but they are supported upon the ground of 
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- govçreign ïight and authority which has never beçn parted with by the 

, ,j If j fionfer eaxlume rights and privilèges, either.in the streets of a city 
lOr in the .public highways, necessarûy involves the asserUon and exercise of 
exdimve poviera and contrai over the same. Nothing short of the whole sm- 
ereign power of, the state can confer exclusive rights and privilèges in pub- 
lie streets, dediçated or acquired for public use, and which are held in 
trust for the piÀlic at large. This brings us directly up to the inquiry 
whether the législature of Michigan has delegated to the city of Grand 
Rapids the state's sovereign power and control over the streets of that 
muniçipality. If the charter powers of the city bave invested it or its 
common council with the whole sov&'dgn power and exclusive control over 
the streets within its limits, it might lawfully confer upon the complain- 
ant the exclusive right of user, which the ordii>ance of 1880 undertook 
to grant. If, however, the city or its common çouucil ppssessed no such 
ex^usive power and control, then the grant which it attempted to make 
■ to complftinant was "^tra vires," and therefore void, so far as it purports 
to confer exclusive privUeges in or over the streets of the city. It is not 
claimed that the city or common council was invested with such exclu- 
sive control and authority by virtue of the powers expressly granted in 
respect to the streets and public highways of the city. Thèse express 
powers were "to provide for the cleaning of the streets, * * * to 
prohibit and prevent the incumbering thereof in any manner whatever, 
and to remove any obstructions therefrom; * * * to control, pre- 
scribe and regulate the manner in which the highways, streets, lanes, al- 
leys, etc., within said city shaU be used," with the furtber provision 
that "the common council shall hâve the care and supervision of the 
highways, streets, bridges, alleys, parks, and public grounds in said city, 
and it shall be their duty to give direction for the repairing, preserving, 
improving, cleansing, and securing of such high highways, etc., and to 
cause the same to be repaired, cleansed and improved, from time to time, 
as may be necessary; to regulate the roads, streets, etc., already laid out, 
or which may hereafter be laid out; and to alter such pf them as they 
shall deem inconvénient, subject to the restrictions contained in this title." 
It is perfectly clear that thèse provisions of the charter confer no exclu- 
sive or sovereign power and control over the streets of the city. In respect 
to the subject of light, the common council are invested with power "to 
regulate the Ughting of ihe streets and alleys, and the protection and safety 
of the public lamps, and to employ a sui table person to superintend the 
same, to prescribe his duties and fix the compensation therefor; * * * 
to provide for and regulate the lighting of public lamps and the érection 
of lamps and lamp-posts." It is urged on behalf of complainant, that 
to enable the city to exécute and carry into efFect this authority con- 
ferred and duty imposed , upon it, of providing for and regulating the 
lighting of the streets and public lamps, there. should be implied the 
power and right of so using the streets as to secure that important object, 
and that if the grant of the exclusive privilège of using the streets is nec- 
essary to obtain the benefit, convenience, and advantage of an improved 
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System of lighting, such as electric lights afford, the common council 
could lawfully confer such exclusive right; or, to state the proposition in 
another form, it is this, that, under its powers upon the subject of lights, 
the city or common council could adopt a System of electric lights for 
the streets and public lamps, and having so determined, if it became 
necessary, in order to secure such improved light, to grant the exclusive 
privilège of using the public streets to the party who is to supply the 
same, the common councilwould bave the implîed power of conferring 
such exclusive right. This présents a new and rather novel way of en- 
larging the power of municipal corporations, and of securing for them 
the prérogatives of sovereignty. First, imply from the powers granted 
thé right tb adopt a new system of lighting the city's streets, (which may 
be a proper and legitimate implication,) then, when the common coun- 
cil bas determined to procure such improved System, if difficulties arise, 
such as a demand for exclusive rights and privilèges on the part of the 
Company controUing the system, make another implication, from what 
is called thé necessity of the case, and assume the right to confer sover- 
eign franchises. The proposition is not only unsound, but dangerous in 
the extrême, and whoUy unsupported by authority. Obstacles and dif- 
ficulties, in the way of exercising powers fairly and reasonably implied 
from those expressly granted, can never operate to enlarge the original 
grant of authority. A private corporation is chartered by the state with- 
out exidusive rights; it demands exclusive privilèges and sovereign fran- 
chises in and over a city's streets as a condition of supply ing it with elec- 
tric light; that demand, it is said, créâtes a necessity in the combaon 
council to grant or concède such exclusive privilège, and that necessity 
warrants an enlargement, by implication, of the city's charter powers, 
and confers upon it authority which clearly did not exist prior to such 
necessity. But, without dwelling on this position, which is utterly un- 
tenable, if we apply the raies of construction above mentioned, even 
adopting the more libéral one quoted from the note to section 91, Dill. 
Mun. Corp., to the powers which the city of Grand Rapids possesses over 
,its streets and public lights, whether viewed separately or in connection 
with each other, it cannot be maintained that any power can be thence 
implied which would authorize the common council to make the exclu- 
sive grant contained in the ordinance of 1880. Is there not a "fair, rea- 
sonable, and substantial doubt" whether the législature intended, under 
the powers granted, — "tô regulate the lighting of the streets and the pro- 
tection of the public lamps," "to provide for and regulate the lighting of 
the public lamps," "to care for and supervise the streets, and to prescribe, 
control, and regulate the manner in which the highways, streets, etc., 
shall be used," — to confer upon the common council of Grand JEUipids 
the exclusive sovereign authority and control over the streets of the city? 
Is such exclusive control necessarUy implied, in or incident to, the powers 
expressly gtanted, or essential to the declared objects and purposes in- 
trusted to the city government? Is not the granting of sovereign fran- 
chises in the public highways of the state a "matter extra-municipal or 
unusual in itâ nature?" In confining the inhabitants of the city for the 
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period of 15 years to one çompany for theîr supply of the improved 
light, are they not deprived of the benefit of ail compétition du ring that 
period, and is there not thus imposed upon them the burden of a quasi 
monopqly, while they are at the same time prevented from availing them- 
selves of any and ail improvements which may be made in the Systems 
of lighting? There can be but one answer to thèse questions, unless we 
disregard well-established principles, and ignore the authority of judi- 
cial décisions on the subject. The rights and bénéficiai user which the 
public or the inhabitants of cîties hâve and are entitled to enjoy in th" 
streets of a populous place are much more enlarged and various than 
with respect to ordinary highways, and there is a corresponding pre- 
sumption against the intention to restrict or curtail such rights by con- 
îeriing&cdvMve privilèges therein. 

Looking at the question of législative intent from another stand-point, 
we find that it is not the policy of the state of Michigan to grant irrepeal- 
able franchises and privilèges to private corporations. Article 15, § 1, 
of state constitution, provides that "corporations may be formed under 
gênerai laws, but shall not becreated by spécial act except for municipal 
purposes. AU laws pasaed pursuant to thia section may be amended, altered, 
or repealed." Now by the ordinance of 1880, if valid, the complainant> 
a corporation organized under the laws of the state, bas secured not ouly 
au exolHsive franchise belonging to the state, but an irrepealable privilège, 
such as the, législature could not bave conferred. Is it to be presumed 
that the législature, under its constitutional authority "to confer upon 
incorporated cities such powers of a local législative and administrative char- 
acter as they may deem proper,^' intended to invest the common council of 
Grand Eapids with the power to grant irrepealable franchises in or over 
the streets of that city, and thereby confer upon the grantees privilèges 
or franchises not subject to altération, amendment, or repeal, — 'rights 
which the législature could not itself hâve directly conferred. If such a 
presumption is proper, the conclusion is reached that the agencies or 
créatures of the state may, in the exercise of derivative and delegated 
powers, do what the législature itself could not. This would violate the 
well-settled rule that the législature cannot do indirectly, through the local 
government, what the people hâve by their constitution restricted it in 
doing directly. Dill. Mun. Corp. (2d Ed.) § 263. Again, by title 3, § 
10, ofthecity'scharteritis provided that'Hhecommoncouncil * * * 
shall hâve power within said city to enact, make, continue, establidi, 
modijy, amend, and repeal such ordinances, by-laws, and régulations as they 
deem désirable within said city, for the following purposes," including 
the régulation of the streets, and lighting the same as above set out. It 
may well be doubted whether, under this grant of power, the common 
council can make or enact any ordinance which they may not afterward-s 
modify, amend, or repeal as they deem proper or désirable. But with- 
out undertaking to definitely settle this, it is very clear, from the power 
thus conferred to modify, amend, and repeal ail ordinances they might 
pass, that the législature did not intend to bestow upon the common 
council authority to make exclusive granta of sovereign franchises and 
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privilèges, such as would restrîct the local government in meeting the 
the future wants and convenience of a growing city; or, if such législa- 
tive intent is to be inferred or implied from the powers expressly granted, 
there is reserved to the common council, not by implication, but in ex- 
press terms, the sovereign right and power of amending, modifying, or 
repealing the ordinance which grants such exclusive rights. Reading 
that reserved authority into the ordinance of 1880 would leave the com- 
mon council at liberty to pass the further ordinance of 1887, which is 
claimed to be so in conflict with the former as to impair its obligation. 
But aside from thèse gênerai considérations, the decided weight of ju- 
dicial authority is against the right of the common council of Grand Rap- 
ids to confer upon complainant the exdume franchise which the ordi- 
nance of 1880 attempts to grant. Thus, in Dillon on Municipal Cor- 
porations, (2d Ed.) § 547, it is said: 

"A gênerai grant of power in the charter of a city to cause it to be lighted 
with gas, whilë it carries with it, by implication, ail such powers as are clearly 
neeessary for the exercise of the authority expressly conferred, does not au- 
thorize the City council to grant to any person or corporation an excl-usive right 
to use the streets of the city for the purpose of laying down gas-pipes for a 
term of years,, and thereafter until the works shall be purchased from the 
grantee by the city. The court admitted that the power to light the city would 
authorize the council to contract for gas, and to grarit the contracting party 
the Use of the streets, but deniied its authority to make such use exclusive for 
a determinate tixtate period." 

— Ci'ting the well-considered case of the State v. Coke Co., 18 Ohio St. 
262 , which has not only been followed in Ohio, (see RaUroad Co. v. Smith, 
29 Ohio St. 291,) but recognized with approval by the suprême court of 
the United States, (see Gas Go. v. Light Go., (115 U. S. 659, 6 Sup. Ct. 
Rep. 252.) To the same effect, see Dill. Mun. Corp. (2d Ed.) §§ 61, 
548, 549; Cooley, Const. Lim. Marg. pp. 38, 207, 208; Gas-Light Co. v. 
Gas Co., 25 Conn. 19 (this case has beén qualified in so far as it denied 
to the législature itself the power to grant an exclusive franchise, but in 
respect to the city 's power to do so it bas not been questioned;) Gas-Light 
Co. V. Sagindw, 28 Fed. Rep. 529; Gas Co. v. Middletown, 69 N. Y. 228. 
In harmony with thèse décisions, and resting upon the same gênerai 
prineiples which they announce, are the cases which deny to municipal- 
ities, under the grant of power to establish and regulate ferries within 
their limits, the authority to confer exclusive ferry franchises upon oth- 
ers. See Dill. Mun. Corp. (2d Ed.) § 78; East Hartford v. Bridge Co., 
10 How. 511; Mintum v. Larue, 23 How. 435; Harrison v. State, 9 Mo. 
680-, McEwen v. Taylor, 4 G. Greene, 532; Wright v. Nagle, 101 U. S. 
796. So, in référence to street-railways, it is well settled by the author- 
ities that, under gênerai powers, such as the city of Grand Rapids pos- 
sesses over its streets and highways, ita common council could not con- 
fer upon individuala or a private corporation the exclusive right to use the 
city's highways for street-railway purposes. See Cooley, Const. Lim. 
207, 208; Davis v. Maym- of New Y&rk, 14 N. Y. 506; MUhau v. Sharp, 27 
N. Y. 611; Raikoad Co. v. SwMi,, 29 Ohio St. 291; RaUroad Co. v. Rail- 
v.33F.no.l2— 43 
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road Oo., 10 Wall. 52; RMroad Go.v. Saûway Co., 12 Fed. Rep. 308; 
RaUroad Co. v. Railuody Oo., 24 Fed. Rep. 306; Railway Go. v. RaUway 
Co., 79 Ala. 465; Dill. MTaa; Corp. (2a Ed.) § 558, and cases cited. 

Thesame prinoipleisapplied in référence to market-houses withwhich 
a municipality may be authorized to provide itself. Thus in Galev. 
Kalawmoo,2S Mich. 344, a contract was niade between Gale and the 
municipal corporation, under and by the terms of which the former 
agreed to erect a suitable market-honse building for the town, and place 
the same uudèr the control of the président and tracées of the village for 
10 years, at a stipulated rent. The président and trustées agreed that, 
dyring the continuance ofthe contract, there should be no other public 
niarket. It was held, Judge Cooley delivering the opinion of the court, 
thàt this contract was inValid; that the governing authority could not 
abdicate any of its législative powers, nor preclude itaélf from meeting, 
in the properway, emergencies as they mightarise; and that the contract 
cré^tèd or vestçd a monopoly. In Ij}gm v. Pj/ne, 4^;Iowa, 524, under 
ftipower to license and regulate hackney carriages, oipnibuses, and other 
vehicles, an ordinance was passed granting the exclusive privilège and 
franchise of rtiûïiing for hirë omnibuses/ for the pui^ose <rf carrying per- 
sons, etc. If, Was held that thé granting of siich exclusive rights was not 
^itfei'n the city's power. 

If the décisions of the suprême court of Michigan wère in conflict 
with ,the forgoing authorities, we should respect them, and conform our 
own to their construction of the powers oftheirmunicipalities, under the 
gênerai rule laid down by the suprême court of the United States that 
"wheh the settled décisions of the highest court of à state hâve deter- 
mihéd the extent and character of the powers which its political and mu- 
nicipal organizations shall possess, the décisions are authoritative upon 
the courts of the United States. " But after a careful review of the Mich- 
igan cases cited by counsel, I am unable to discover in them any want 
of hamkony with the gênerai principles laid down in the authorities 
which havë been referred to. QaJe v. Kalamazoo, 28 Mich. 344, is strictly 
in line with theise authorities; nor can I find that it has been either ques- 
tioned, qualified, or overruled. Again;în Grand Bapîda v, WhMesey, 33 
Mich. 109, it was held, in conformity with the views herein expressed, 
that charter powers which conferred upon the municipality supervision 
and control of the streets of the corporation were nothing more than the 
powers posaèssed by township oflftcers over country highways; that the 
power was' thè usual authority given cities over their streets, and noth- 
ing more; And in the case of Grand Eapidsv. Hydravlic Co., decided 
July, 1887, ànd reported in 33 N. W. Rep. 749, the suprême court of 
Michigan cléftrly assert and raaintain the state's sovereign control and 
authority oVer the streets of Grand Rapids. 

The Michigan cases cited by complainant'a counsel in no way conflict 
with the fdrègoing positions and décisions, nor hâve they any direct bear- 
ing upon thè question under considération. They certainly do not es- 
t^ligh that the suprême court of Michigan has given any broader or 
morè libéral construction to the ordinary charter powers of the state'a 
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iriunicipal corporations than those herein expressed, and indicated by 
the authorities cited. I catinot discover in thèse décisions of the Mich- 
igan suprême ooairt any gênerai policy of the state in respect to munici- 
palities and their powers, which may be legitimately invoked in support 
of the vàlidity of the ordinânce of 1880, so far as it attempts to grant 
the ecdimve use of the city's streets to complainant for the pun)oses afore- 
said. ■ I 

There are several décisions of state courts which sustain the complain- 
ant's clâim. The most dii-ect and best reasoned is that of Œty of Newport 
V. lÂghi Co., 8 Ky. Law Rèp. 22, in which it was held thaf'when a 
municipal corporation has the power, express or împlied, to contract 
with others to furnish its inhabitants with the means of obtaining gas, 
at their own expense, it has the power to make a contract granting to a 
corporation the exclusive right to the use of its streets for that purpose 
for a term of years." The charter of the city contained no power, in ex- 
press terms, authorizîng the counsel to grant an exclusive privilège. 
The court rested its opinion on the grounds- — Firsi, that the power given 
the municipality to provide for lighting the city induded the power to 
grant the exclusive right to the use of the streets for that purpose; and, 
secondly, tb&t the Newport Light Company was invésted, "in express 
terms, by a provision contained in its charter, with the right to furnish 
any city, town, district, corporation, or locality, or any pMic institution, man- 
ufaduring establishment, or private premises, with gas or other light, for such 
Urne and on such t&rms as may be agreed onbythe parties.^ The first of thèse 
grounds is ih conflict with the decided weight of authority, and the sec- 
ond présents the doubtful question whether the right to contract, as con- 
ferrèd upon the private corporation, can operate to enlarge by implication 
the powérs of the municipality, so as to authorize it to grant exclusive 
privilèges. If this décision, which is subject to the criticism made upon 
it by Judge Bkown, in Qas-Light Go. v. C% of Saginaw, 28 Fed. Rep. 
587, can be sustained, it must stand upon the second, and not upon the 
fird, ground upon which it was placed. In Des Moines St. Ry. Case, 
(lowa,) 33 N. W. Rep. 610, the city was authorized to grant or prohibit 
the layihg down of street^car tracks within its limita. The court held 
that, although there was no grant of power in express terms authorizing 
the council to confer an exclusive privilège in the use of the streets, that 
under the circumstances of the case, and to procure a better public serv- 
ice, thé council could grant a valid, exckmve right for the limited period 
of 25 years, such contract being necessary to secure the service which it 
might not otherwise be able to obtain. We cannot assent to the corréct- 
ness of this décision, nor to the proposition which the complainant's 
counsel urges in connection therewith, that the reasonabkness of the pe- 
riod for which the eixludve right is conferred constitutes an élément in 
determining the city's authority to make the grant. It is assumed that 
the authority to grant acdimve privilèges, under implied powers, is coao- 
tenme with municipality's power to contract; that when the contract is 
reasonable as to the period of ita duration, the authority to grant exclusive 
franchises during the same period mustfollow as a necessary implication. 
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TEe learned district judge for the Western district of Michigan, as I read 
his opinion, takes this view of the subject, when he says: 

"It is not intended to déclare that the common council might grant an ex- 
clusive franchise in perpetuityt or for an unreasonable Urne, any more than 
ifc, could; contract for an uniimited period of supply, pu for an unreasonable 
time, for that might be regarded as an abuse of its powers and, for that rea- 
son, void; but short of that it would seem that the power in the one case is 
the équivalent of that in the other." 

I cannot understand the principle on which this position is to be sus- 
tained. The authori,ty: of a municipal corporation to make conlracts in 
respept to objects intrusted to its administrative care and supervision, 
as a local agency of the state, is one thing, while the power to grant ea> 
ç^UTOe iranchises, which belongs to the sovereign.is anotheraaà essenticdly 
diffèrent matter. There is no necessary connection between them. To 
.assert, therefore, that the latter is coextensive with the former, is simply 
to assume the very proposition which is being discussed and controverted. 
We bave endeavored to show, upon principle and adjudged cases, that 
the authority of a munioipality to grant exclusive privilèges in its streets 
invplves the exercise of the whoh sovereign power over such highways; 
that nothing short of exclusive power and control will sustain the grant 
of çxrfttstve rights. In the light of the authorities, which fuUy establish 
this proposition, how can it be successfuUy maintained that the judg- 
mept of the common council, or even of the courts, as to what is a reor 
iomhle period for the duration of a city'g contract, is themeasure or lirait 
of its power in granting exclusive franchises in or over jts streets? If the 
power rests in the city council to grant an exclusive privilège for 15 
years, I cannot understand why the grant may not under the same au- 
thority be conferred for any longer period that may be. determined on. 
The fower requisite to confer an exclusive sovereign franchise for 15 years 
involyes the exercise and opération of the same sovereign power which 
could make the grant for 100, or 1,000, years, or in perpetuity. If the 
authority does not exist to make the grant for the longer period, it does 
not exist to confer it for the shorter; for it requires the possession of the 
whole excltmm jpower and control to grant either the one or the other. 

The next authority on the subject of exclusive privilèges, cited and re- 
lied on by complainant's counsel, vi?., Water- Works v, Atlantic Oity^ 39 
N. J. Eq..367, did not turn upon the city's authority, but was rested 
mainly upon the législative grant of the privilège. The chancellor said: 

" Of the power of the ci ty to make the contract, (apart f rom the covenant that 
it would not grant to any other person or corporation the right to lay water- 
pipes in the public streets.) tliere can be no question . ïhe city had the power, 
by its chal'ter, to provide for a supply of water, and in this power is implied 
the pôwebtofurnish the supply by contract. * * * The right of the Com- 
pany to protection in this case does not dépend upon the covenant. * * * 
The francliise irmwfeii by the législature to the company is, by necessary iva- 
plication, eawhtsiBe." 

*^This isnot, therefore,inconflict with the positions taken in this opin- 
ion. But if thèse, and;other authorities cited by complainant's counsel 
not so directly in point, had decided what ia claimed for them, they are 
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not in harmony with sound principles, nor with Ihe great weight of ad- 
judged cases on the question hère involvèd, and they cannot, tberefore, 
be recognized and foÛowed. 

This case bas merited and bas received at our hands tbe most careful 
investigation and coiisideration, and bas been digcussed more at large 
than is usual with tbe court, because of its importance, not only to the 
parties directly interested, but also to the public. As the resuit of that 
investigation, and the principles herein announced, my conclusion is 
that so much of the ordinance of 1880 as undertook to confer upon com- 
plainant the exclusive use of the streets of Grand Rapids for the period 
of 15 years, for the purpose of laying down its wires therein or its pôles 
thereon, etc., was beyond the power and authority of the common coun- 
cil, and tberefore void; that complainant cannot, therefore, question the 
validity of tbe ordinance of May 20, 1887, giving to the défendant cor- 
poration permission to use the streets of the city for a similar purpose, 
nor bas complainant any valid or légal grounds on which to restrain the 
défendant from ereeting its works, laying its wires and cables, or placing 
its pôles and supports for wires and lamps in, upon, and over the streets 
of said city. I am of the opinion that the preliminary injunctiou which 
restrained the défendant temporarily from so doing was improvidently 
granted, and ghmdd, be dissolved. It is accordingly so ordered, at the 
costs of the complainant. 



Bamford et al. v. Lehigh Zinc & Ikon Co. 
{Oircuit Court. 8. D. New York. September 80, 1887.) 

1. Mines and Mining— LBASE—CoNSTntroTioif—ANNUAL Rbnt. 

A lease of a mine and concentrating works was upon a specifledroyaltyper 
ton for ors mîned, and a specified royalty per ton for ore concentrated, paya- 
ble annually, but in case the royalty in any one year fell below |1,000, then 
such a BumwaS to be paid as to make tbe annual rent of that year amount to 
$1,000. Meld, that the lease intended that payment of the minimum rent of 
$1,000 slitïuld bè made annually, and should not be postponed to the end of 
the term. 

2. Samb— Action for Rent— Failubb of Gonsidbbation. 

Défendant took a lease of disused concentrating works, and of a disused 
mine, the history of which was well kno wn to the metallurgists of the vicinity, 
and to défendant. Défendant was to search for, dig, mine, and carry away 
ores, and was to pay a royalty per ton for ores mined upon the premises, and 
a royalty per ton for concentrating the same, and a différent royalty for con- 
centrating ores mined elsewhere; but in case the royalty fell below |1,000 in 
any year, such a sum was to be paid as to make the rent for that year fl.OOO, 
Held, that the case showed that défendant was to pay for the specified term 
at least $1,000 per annum for the privilège of taking the property and experi- 
menting with it, and that, in an action for rent, a refusai to charge that from 
the almost entire absence of ore in the mine the considération of the agrée- 
ment failed, and plaintiff could not recover, was not error. 
8. Samb — Falbb Repeesbntations — Silence of CoMPtAiNiNa Pabty — Prb- 

SUMPTION. 

In an action for rent upon a lease of a mine, in which défendant set up 
false représentations as to the value of the mine, and of the exittence Of ore 
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therç, a charge that défendant' s silence in regard to tlie alleged fr&ud for a 
long period before the commencement of tne action was' évidence that the 
• fraud had not been eomriïittôd, or that it was far less violent and important 
than it is repreaented to be when silence is broken, la not errbr. 

4, Same-t-Evidence— Pakmlbbs Bbkor. 

In an action for rent upon a lease of a mine and cqncentrating works, the 
excllisiOn of testimony as to the condition of the works at the date of the leasa 
andithe amount of money paid to put them in reçair, offered for the purpose 
9^ shQwing the amount of défendant' s damages arising f rom plaintiS's alleged 
ài:Breprésentàti6ns in regard to the mine, is unimportant where the jury nnd 
thdt thére were nO lUisi'epresentationB. 

6. Déposition— Objections— Hèabsay. 

An objection to ail of aspecifled portion of a déposition, on the ground 
that it is entirelyhearsay, is properly overruled when a portion is not derived 
from hearsay, but from përsonal knowledge. 

At Law, Motion for a new trial in an action upon a lease for rent. 

The plaintiffs, Charles Bamford and another, leased to the défendant, 
by written lease executed by both parties, for a term of 10 years, a dis- 
used zinc naine and concentrating works, which the plaintifls owned and 
had worked, upon a specified royalty per ton for ore mined, and a speo- 
ified royalty per ton for ore concentrated, payable annually , but, in case 
the royalty in any year fell belôw $1 ,000, then siich a sum was to be paid 
as to make the annual rent for that year amount to $1 ,000. The défend- 
ant, after pumping out the water: in the mine, expended considérable 
money in further fruitless exploration, concluded Ihat the mine waa sub- 
stantially destitute of ore, abandoned work, and did not pay the annual 
rent. In a suit by the lessors for three years' rent, the défense was their 
material false représentations, made prior to the exécution of the lease, 
as to the value of the mine and the existence of ore therein, upon which 
représentations the lessees relied. This question of factturned upon the 
point whether the statements, if any were made, were représentations of 
existing facts, or were expressions of opinion and belief in regard to a 
disused mine, the higtory of which was well known to the défendant, and 
whether it tbok the lease as an experiment, the resuit of which was known 
to be doubtf^l. The défendant also claimed, as matter of law, that the 
suit was prematurely brought, and that no action could be maintained, 
under the lease, for the minimum rent until the end of the term, and 
that, the eousideration for the contract having failed, the plaintiffs could 
not recover. The jury found for plaintiffs, and défendant moves for a new 
trial. 

X. .4. lîMer , for plaintiffs. 

Sidney Ward,tov deîend&nt. 

Shipsïan, J. This is a motion for a new trial in an action at law upon 
a written lease to recover rent. I willstate, with great brevity only, my 
reasons for a déniai of the motion. 

1. The action was ûo^prematurely brought, because the lease evidentty 
intended thàt payment of the minimum rent of $1,000 should bemade 
annually, and should not be postponed to the end of the term. 

2. The question of the propriety of the exclusion of the testimony in 
regard tb the condition of the concentrating works at the date of the lease, 



BAMFORD V. LEHiaH ZINC à IRON C». 679 

and in regard to the amount of money paid to put tliém in repair, îs un- 
important, because the testimony was offered for the purpose of showing 
the amount of the defendant's damages arising from the alleged misrep- 
resentations of the plaintifiFs in regard to the mine, and the jury found 
that there were no misrepresentations upon which the défendant relied. 

3. The défendant objected to ail the portion of the déposition of Charles 
Bamford "which related to the condition of the mine," upon the ground 
that it was entirely hearsay. The objection was properly overruled, be- 
cause a portion of the testimony was not derived from hearsay, but from 
Personal knowledge. 

4. The charge of the court, respecting inferences from the silence of a 
défendant, in regard to an all^ed fraud, for a long period before the com- 
mencement of a suit, did not say that such silence was a concession or an 
admission that misrepresentations had not been made, but that it was év- 
idence — thatis, some évidence — that the fraud had not been committed, 
or that it was far less violent and important than it is represented to be 
when silence is broken. In view of the strong probabilities that, when a 
lessee is conscious of having been defrauded, he will mention to the lessor 
the fact, and the injurious conséquences which hâve resulted, if he pro- 
poses to resist payment of rent upon that account, the charge was notun- 
just to the défendant. 

5. The requests of the défendant to charge that it was immaterial 
whether the owner of the mine knew the incorrectness of his alleged mis- 
representations, were complied with. 

6. The court properly did not comply with the defendant's requests 
to charge, in substa,nce, that, from the absence of, or the almost entire 
absence of, ore in the mine, the considération upon which its agreement 
was based had failed, and the plaintiffs could not recover. There is no 
irhplied contract in a lease of land that it is fit for the purposes for which 
it is let, neither is there any implied warranty in a lease of a mine that 
it contains the minerai which is âupposed to be in it. In the absence of 
a spécial contract, or of misrepresentation or fraud, or of the injurious 
and wrongful acts or omissions of the landlord, a tenant of land or un- 
farnished buildings cannot properly refuse to pay rent on the ground that 
the land was, or became, unfit for the purposes for which it was taken, 
or the buildings became untenantable. SuUon v. Tempk, 12 Mees. & W. 
52; Hart v. Windsor, Id. 68; Poster v. Peyser, 9 Cush. 242; Dutton v. Ger- 
lish, Id. 89; Olevesv.Willoughby,TH.ïn., 83j Harlanv.Lehigh Co., 35 Pa. 
St. 287; Minorv.. Sharon, 112 Mass. 477. 

Thèse being well^understood principles, the défendant does not place 
its défense exactly upon the grounds that it had no bénéficiai occupation 
of the premises, but it says that the considération for its agreement bas 
entirely failed. I shall not go into the question whether there is any real 
différence between thèse modes of expression, because, from the whole 
testimony, and from the lease, it appears that the considération for its 
agreement did not fail. It took a lease of disused concentrating works, 
which had cost a large amount of money, and of an old well-known, for- 
merly worked, and then disused zinc mine, flooded with water, the gen- 
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■eral history of which was well known to the metallurgists of that vicinîty, 
and to the défendant. It was to search for, dig, mine, and carry away 
•oresj and was to pay a royalty per ton for concentrating oresmined upon 
the premises, a différent royalty for concentrating ores broxight from other 
«statès, and a royalty of $1.50 per ton upon oresmined upon the prem- 
ises; but, in case the royalty according to the rates fell below $1 ,000 in 
any year, then such a sura should be paid as to make the rent for the 
year amount to $1,000. The whole case shows that it was to pay for 
thespecified term at leasl $1,000 per annum for the rights or privilèges 
of taking this abandoned mine or property and making a new experiment 
with it. The motive for the contract was the hope of benefit .which might 
arise to the défendant from the vetature. The considération for the un- 
dertakingto pay atleast the suinof $1,000 annually, was the use of a 
mining property and works of large cost and of doubtful value, but which 
might become of profit, and it received what it contracted for. 

i7. The jury, by their verdict j eorreotly oonstrued the nature of the 
représentations which Mr. Bamford made. 

The motion for a new trial is denied. 



Ex parte Insley. 
, {Ciretiit Oourt, ï). Marylana.) 

CoNSTiTimoNAL Law— Laws Regttlating Vkssbls— Marylakd Law Rbgulat- 

INÔ OïSTBK TBADi. = . ■ 

The Maryland act of 1884, c. 618, prohibits any person from using a vessel 
for buying, carrying, or selling oygters over the navigable waters of Chesa- 
peake bay iinless he flrSt obtain a hcenBë from the state therefor, conditioned 
upon a pïèvious IS-months résidence in the stàte, àndthe paymént of a ton- 
nage tax. 'Held unconstitntional, in so far as it interfères with the right to 
carry on such business in licensed and enrolled vessel^s of the United States, 
and because it requires a payment of tonnage tax without thé consent of con- 



On Pétition for Writ of ffaèeoa Gîjyw. - 

The state of Marylahd,- by its act of 1884, c. 518, prohibited any per- 
son from using a Vessel for carrying, buying, or selling oysters over the 
navigable waters of the Chesapeake bay without first having obtained a 
license so to do, and further prohibited any person from obtalning such 
license unless he had been a résident and citizen of the state for 12 con- 
sécutive months preceding his application for such license, and also until 
he paid into the state treasury the sum of three dollars per ton for every 
ton such vessel might measure. Under the provisions of this law the 
petitioner, George H. Insley, was arrested on the navigable waters ofi 
the Chesapeake bay, within the state of Maryland, by the officers of the 
state fishery police force, on the charge of carrying, buying, and selling 
oysters on the navigable, waters of the Chesapeake bay without first having 
obtained a license so tb do, as required by said statute; and was commit- 
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ted to the jail of Anne Arundel county. Insley, therefore, filed his péti- 
tion for a habeas corpus in the circuit court of the United States for the 
district of Maryland, which pétition set eut the above-recited facts, and 
that his vessel was a licensed aud enrolled vessel of the United States, 
and alleged that he was deprived of his liberty, contrary to the laws and 
constitution of the United States, and prayed that he be discharged from 
the custody of the sheriff of Anne Arundel county, by whom he was de- 
tained, and to whOm he prayed that the writ of kabeas corpus issue, di- 
recting said sheriff to produce said petitioner before said court. The cir- 
cuit court Ordered the writ to issue, and directed the clerk of the court 
to send a copy of the order by mail to the Hon. Charles B. Roberts, at- 
tomey général of Maryland, notifying him of the pétition, and of the 
time knô. placé of the hearing of the retum to the writ. On the return 
of the writ the sheriff producéd the body of the prisoner, and, by direc- 
tion of the attorney gênerai of Maryland, set out in his retum the war- 
rant of àrrest and commitment of the justice of the peace, by virtue of 
which he claimed to hold the petitioner. To this return the petitioner 
d«murted,ând thecasewas'heard on the pétition, return, and demurrér. 
AUy. Gen. Roberts, in behalf of the state of Maryland, and for thé sher- 
iff of Anne ArUndel county, arguèd — 

That iTisley was a citizen of Mai7land, subject to her laws, and was held in 
custody by her offlcers for violation of them, aiid tiiat therefore ail questions 
arising undèr them must be determined by Maryland judgés in Maryland 
courts.; 

Bradley T. Johnson and Bradley S. Johnson, for the petitioner, argued — 
That the act of assembly of Maryland was contrary to the constitution of the 
United States and void, and that the petitioner, being deprived ofi bis liberty 
contrary tp the constitution of the United States, under color of this law, was 
entitled to tiie protection of the fédéral courts in his fédéral rights. Bx parte 
McCardle, 6 Wall, 326; Exporte Griffin, Chase, 395; Ex parte Turner, Id. 
158; Ex parte McCready, 1 Hughes, (U. S.) &ÇlQ; Ex parte Thornton, 4 
Hughes, {U. S.) 220; In re Watson, 15 Fed. Bep. 511, note and authorities 
514; Ex parte Tatem, 1 Hughes, (U. S.) 590; Ex parte Engle, Id. 592; Ex 
parte McKeany 3 Hughes, (U. S.) 25; Ex parte Rowland, 104 U. S. 604; Ex 
parte Tarbrough, 110 U. S. 651, 4 Sup. Ct. Bep. 152; U. 8. v. Spink, 19 Fed. 
Eep. 631; In re Brosnahan, 18 Fed. Kep, 62; In re Davis, 21 Fed. Bep. 396; 
License Laundry Caàes, 22 Fed. Bep. 701, Deadt, J. ; Ex parte Virginia, 
iOO U. B. 339 ; Virginia v. Rives, Id. 313 ; Ex parie Siehold, Id. 371 ; Ex parte 
ClarTce, Id. 899; Ex parte Reed, Id. 13; Ex parte Crottch, 112 U. S. 178, 5 
Sup. et. Bep. 96; Chew Heong v. U. S., 112 U. S. 536, 5 Sup. Ct. Eep. 255. 

The Maryland law is void because it deprives the citizens of other States of 
equal rights with résidents of Maryland in the business of carrying, buying, 
and selling oysters over and on tlie navigable waters of the United States, 
{Ward V. Maryland, 12 Wall. 430; Woodrufv. Parham, 8 Wall. 123; Wel- 
ton V. Missouri, 91 U. S. 282; Webber v.' Virginia, 103 U. S. 344a; In re 
Watson, 15 Fed. Bep. 511;) because it deprives the petitioner of his fédéral 
right to use the navigable waters of the United States, {Slaughter-House Cases, 
16 Wall. 79; The Daniel Bail, 10 Wall. 563; Miller y . Mayor of New York, 
109 U. S. 385, 3 Sup. Ct. Bep. 228; Corfield v. Coryéll, 4 Wash. G. C. 379; 
GUlman v. Philadelphia, 3 Wall. 713; Pom. Const. Law, 2d. Ed. 1880, 532;: 
Crandall v. Nevada, 6 Wall. 35.^ The act is void, for it is a régulation of 
commerce which, by article 1, § 8, Const. U. S., is comraitted exclusively to- 
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qongressi Bîbhons v. Ogden, 9 Wheat. 1; Railroad Co. v, HuseUi 95 U. S. 
' 4S5; télegraph Co. v. Télegraph Go., 96 U. S. 1; Sherlock v. Alling, 93 U. 
S. 99! Sinnoi v. Davenport, 22 How. 241; rraa; Cases, 12 Wall. 225; Hall v. 
De Cwir, 9St3"VS. 487. The act is void because it is a tax on tonnage, this 
vessel having been a licensed and enrolled vessel ofthe United States. Rev. 
St. 8 i2&0;Ste!am-Ship v, Tinker, 94 U. S. 243: Tax Cases, 12 WaJl. 213; 
Gooley, Tî^x'n, 61, and caspè. 

BoNi^ J, Itappears ,to the court tliat George H. Insley is the master 
, ofthe Thomas Eilis, a vçssel ofthe United States, enroUed and licensed 
under the laws of the United Stfttes, for the coasting trade, and that he 
is held in>custody by the sheri|f of Anne Arundel county by virtue of a 
comtnitmentby a justice oft^epeace of Maryland, in aijd for that county, 
for carrying oysters in his vess^ over the navigable waters of the United 
States in the Chesapeake bay, within the territorial limits of the state of 
Marylan<j, withoiit having first obtained a license from the state to carry 
oysters, as required by the aot of the gênerai assembly of Maryland, 
passed at'its session ofjanuary, 1884, a. 518, And it further,appears 
that said fliot pf assembly requires the petitioner, before he can carry 
oysters ip his vessel, enr^lledi and licensed by the United States as afore- 
said, to procure a license from the state of Maryland so to do, and to 
pay the sum of three dollars per .ton on the measurement of his vessel 
for his license. i • 

It is therefore adjudged, that the act of the gênerai assembly of Mary- 
land is contrary to the constitution of the United States, and is there- 
fore void, in sb far as it interfères With the right ofthe petitioner to carry 
oysters in a licensed and enroUed vessel of the United States, and be- 
cause it^ requires the petitioner to pay a tonnage tax oh his vessel, with- 
out thfe Consent Gf côngtess. It is therèforé adjtdged and decreed, by 
the circuit court of the Unîtfed'âtates for the district of Maryland, that 
the petilioner is deprived pf his liberty, and is in custody of the sheriflf 
; of Anne Arundel county, in violation of the constitution of the United 
States. The laws of the United States having made it the duty of this 
court to extend the privilège of the writ of habeas corpus to ail persons 
in cùstody in violation of the' ijaws, constitution, and treaties of the United 
States, and to discharge sçbhpeïsôns from cuètody, it is, therefore, this 
twenty-eighth day of April, Ai t)- 1885, ordered, adjudged, and decreed 
by the court that the said George H. Insley be, and is hereby, discharged 
from the custody of the sherîflf of Anne Arundel county npon the chaire 
aforesaid. 
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The City of New OrIiEAns.' 

Walker et aZ. v. The City of New Oeleans. 

(OireuU Court, E. B. Loimiana. Jànuary 16, 1888.) 

1. Seambn— Emplotmbnt of Deokhakds— Eotjnd Tarp— Discontinuancb. 

Some roustabouts shipped for the round trip from Cairo to New Orléans and 
bàc'k. When the bpat arrived at New Otleans, the voyage was broken up by 
the direction of the owner, on account of ice in the river above Cairo. The river 
: T'as free below Cairo, and there was no reason, beyond the will of the owner, 
Why the voyage was not completed. Held, that on thelr dischai-ge, under thèse 
circumstances, the libelants were entitled to be paid theif images for the voy- 
age or round trip, and for their necessary espenaes in retnrning home. 

8, Same — Emplotment of Dbîckhaiîds — Roukd Tkep — Dibcontisuancb — 
Waivbb of Claim yoB Wagbs. 

The owner paid the wa^es of the roustabouts to daté of disbhaTge, and ten- 
dered ëach a ticket back to Cairo, or cash ia lieu tbereof. Heid, that the ac- 
cep,tance on the part of libelants of wages up to date of discharge, and ot 
tickets, or nioney in lieu of passage, did not bar them from claiming the bal- 
ance of wages or passage money which was their due. 

8. AdMIBALTY— PhACTICE— PLBADIUa AHD Pkoof— Améndmewt. 

In a suit in admiralty, the case ptesented was one in which the proof and 
the allégations did not correspond. Damages on one cause of action were al- 
lëged, and the right to damages on ftnother was proved. Seld, that in admi- 
ralty proceedings parties were permitted to întroduce new allégations and 
new proof, and that to do justice ,on t{he case, the libelants must amend. 

In Admiralty. 

John D. Grâce, for libelants. 

F. D. King, for claimant. 

Pardee, J. In the month of Decèmber, 1886, the libelants, Tôm 
Walker,. Dick Norris, Tom Young, Louis Barlow, and Albert Lee, at 
Cairo, Illinois, shipped on board the City of New Orléans, as rousta- 
bouts, for a round trip to New Orleaiis and back to Cairo; wages to be 
$30 per month. The voyage to New Orléans was màde in about nine 
and a half days, and during the same the libelants performed their re- 
spective dùties, to the satisfaction of the boat's officers. On the arrivai 
at New Orléans, the voyage was broken Up by the direction of tjje owner, 
the boat was laid up, and the crew, including libelants, discharged. The 
voyage was broken up by direction of the owner on account of ice in the 
river aboveCair»; but the river was fréé below Cairo, and there was no 
rfeason beyond thé will of the owner why the voyage for which libelànt» 
shipped was not itrade. ■ On their discharge, under thèse circumstances, 
thë libelants Wereerititled to be paid their wages for thë voyage or round trip 
for which théy engagea, ànd for theirnecessary expenses in returning home. 
See Fland. Mar. Làw, § 492; Curt. Merch. Seam. 295; Desty, Shipp. & 
Adm. § 162, and cases cited. The libelants were paid their wages up to 
the arrivai in New Orléans and dischàrge, and Tom Walker and Dick 
Norris were givéh- à ticket for deck passage on the Paris C. Brown, not 
incïuding méalsy and Tom Young and Louis Barlow were given two dol- 

'Reported by Charles B. Stafford, Esq., of the New Orléans bar. 
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]ara each, -alleged to be the cost of such ticket. Walker and Young ap- 
plied for such transpôrtation home as would give them meals during the 
passage home, and were refused. 

The évidence is that by the river the passage from New Orléans to 
Cairo requires seven days; the çqst appears to be three dollars for passage 
and fifty cents per day for meals, making six dollars and a halffor trans- 
portation. Wages for the seven days estimated for the trip, at $30 per 
lïïonth, TTould amount to seven dollars. Each of thèse libelants, then, 
on hïs discharge was entitled to thirteen dollars and a half, or seven dol- 
lars and necessary expenses home; this latter worth six and a half dol- 
lars in addition to the wages. In this state of the case libelants, through 
their proctor, filed a libel against the said steam-boat, in the district 
court of this district, denomina'ted a libel for damages in a cause of wages, 
civil and maritirne, in which it is propoundedat leijgth that the libelants 
who hadheen employed as laborç rs to put freight aboard were kidnapped 
în Cairo by being enticed into the toess-rooiîi bf thé boat'under the pre- 
tehSe c/f g'inng them sijpper, ahd ,wëre thenlpcked in andguarded until 
the boat started on her voyage; that the boat did not land for 40 miles, 
and ihen ia thé night and cold weather, and' that libelants, fearîng that 
ifthej*' left the boat at slich' landîng they would perish of cold aud ex- 
posuiçe, came to New Orléans, belîeving they would be carried back home 
on the return-trip of the boât, as' wàs promisëd them by the head mate. 
The laying up of the boat in this port is alleged, but no averment is made 
as to discharge or the payment of any wages. The unjustifiableconduct 
of the ofBcers in carrying away libelants without their consent, the large 
wages that libelants were getting at home, and could bave earned, the 
comforts of their home life, their loss of time and pain of mind, are ail 
alleged as a basis on which libelants should be decreed, asprayedfor, 
compensatory and exemplary damages. 

On the hearing, the libelant's actual case, as hereinbefore stated, is 
proved; while- their case, as set forth in their libel, is not proved, but is 
shown to be, if not wholly imaginary, grossly exaggerated, and largely 
fictitious. As the évidence developed, the claimant filed his answer de- 
nying the kidnapping, setting eut the shipment of the libelants for a 
round trip from Cairo to Netc Orléans and back to St. Louis, the laying 
up of the boat at this port because of ice above Cairo, the dischârge of 
libelants at this port, the payment of wages to date of discharge, and the 
tender to e^çb of a ticket op the Paris C. Brown back to Cairo, or cash 
in lieu théreof; that the libelants, except Albert Lee, received one or the 
other, and, wènt away satisfied, and that the libel was the first intima- 
tion of dissatisfaction; and thereupon tender is made in court of $5 to 
Albert Lee for passage home, and to Tom Walker of $3, which it is said 
(in the answer) the évidence shows that he claims for meals. The ac- 
ceptance on tiie part of the libelants of wages up to the date pf discharge, 
and of tickets or money in lieu of passage, does not b^r them from daim- 
ing the balance which was their due. Desty, Shipp. & Adm. § 151; 
Savîn V. The Jrnio, 1 Woods, 300. The case presented is one where the 
allégations and the proof do not correspond, damages on one cause of ac- 
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tion are alleged, and the right to damages on another are proved; and, 
to do justice on the case made, the libelantsmustamend. Inadmiralty 
proceedings amendments both in matters of form and substance are very 
liberally allowed and parties are permitted, whenever the substantial mer- 
its and justice require it, to introduce new allégations and new proof. 
Dunl. Adm. Pr. 211, etseq. Admiralty rule 24 provides for amendments 
in matters of substance, upon such terms as the court shall impose. See 
The Charles Morgan, 115 U. S. 69, 5 Sup. Ct. Rep. 1172. 

Considering that the case as presented in the libel may hâve some 
foundation in fact, so far as means weie resorted to to keep libelants 
aboard after they had shipped, (and on this point the failure to produce 
or account for the aggressive mate is the main circumstance;) and that 
the fault in stating the case may not be whoUy libelants', I am disposed 
to allow an amendment showing the actual facts, before entering a final 
deereeiii the case. On proper amendment, a decree will be entered giv- 
ing'judgment in favor of the libelants, as follows: Tom Walker, $13.50; 
less $3, tendered in court; Albert lee, $13.50, less $5, tendered in court; 
Dick Norris, $13.60; Louis Barlow, $11.50; Tom Young, $11,50; and 
oondemning libelants to pay ail costs, after applying thereto the $8 here- 
tofore. tendered in court. 



Providence Washington Ins. Co. v. Bbadley Fertilizeb Co. 

(Distriel Court, 2). BTiode Island. Febrnary 18, 1888.) 

Shipping — Geïtbraij Average — Jettison — Dbck-Load. 

An under-deck cargo of flsli-scrap, on a coasting voyage, is not liable to 
contribute in gênerai average for the jettiaon of a deck-load of oil in barrels, 
although there is a custom in the trade to carry oil in barrels on deck.wben 
the under-deck cargo consiste of âsh-ecrap, and the owner of the under-deck 
cargo is chargeable with notice of such custom. 

In Admiralty. 

Libel in admiralty brought to recover, by subrogation, for a gênerai av- 
erage loss claimed to hâve been sustained by the jettison of a deck-load 
of ba'rrçls of oil, loaded on board schooner John H. Perry. The évidence 
showed that the schooner loadéd at Tiverton an under-deck cargo of fish- 
scrap belonging to defenda'nt, and insured by the Insurance Company of 
North America, and gave a bill of lading for its delivery in \V"eymouth, 
Massachusetts. The schooner also loaded a deck-load of barrels of oil 
belonging to Joseph Church & Co., insured by libelant, and billed to 
Gloucester, Massachusetts. For the purpose of showing that the de- 
fendant is chargeable with kndwledge of the deck-load shipment, the 
libelant introduced évidence tending to show that Joseph Church & Co. 
were the agents of the défendant company to attend to the chartering of 
the vessel, and the shipping of the fish-scrap. There was also évidence 
tending to show that there is a custom, in the fish-oUand guano trade, 
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to shil> oil on deck in barrels on coasting voyages, and that there is uo 
settled ioustOm as to whether snch deck-load shall or shall mot be entitled 
to contribution in gênerai average^ in case of loss on such voyages, the 
question bèiiig in doubt with ahippers and insurers. The vessel sailed 
from Tiverton August 19, 1885, .and thereafter stranded on Eldredge 
ShoaL To lighten ship, most of the oil was thrown overboard, and the 
vessel afterwards floated, and arrived at Gloucester August 23, 1885. 
The question argued was whether the under-deck cargo is liable to con- 
tributô' in gênerai average for the jettison of the deck-load. 

WilMdmG. Rodker, for libelant. 

The right to contribution arises a'a matter of laW, independent of any cus- 
tom. The fçoods being properîy oh deck, under the custom of the trade, must 
be contributëd for by ail pêrtons who embarked on the voyage, because they 
must be presumed to hâve had notic» that, by virtue of the custom, goods 
might properîy be shipped thefe» In this case the défendant had actual no- 
tice. Wood y. Tnsurunae Co„ 1 Fed. Kep. 235. 8 Fed- Bep. 27; The William 
BÛlum, 2.L0W. Pec. 154; Wright v. Marwuod, 7 (j. B. Div. 62; Gould v. 
Oliver, 4 l^ihg. N. C. 134; johnioti v. Chapmàn, 19 C. B. (N. S.) 563; Harris^ 
v.Jtfoodw,'30N. Y. 266, 

Charles Théodore Ruasdl, Jr.,ioT âGfendant. 

The gênerai rule la that there is no liability to contribute in gênerai aver- 
age for the jettison of a deck-load. Sturgis v. Cary, 2Cmt. 382; 1 Story, Eq. 
Jur. § 490; The Paragon, 1 Ware, 326; The Belaware, 14 Wall. 579; 3 Kent, 
Comm. 240; Wolcott v. Insurance Co„ 4 Pick.429; Copper Co. v. Insurance 
Co., 22 Pick. 108; Adams v. Insurance Co., Id. 163; Hmith v. Wright, 1 
Gaines, 4f3; Lenow v. Insurance Co., 3 Johns. Casj 178; Qram v. Aikeft, 13 
Me. 229; Sproat v. Donnell, 26 Me. 185; Doane v. Keating, 12 Leigh, 391; 
Triplet v. Faw.iVpme, 2Cranch, C.,G.,332; The Milwaukee Belle, 2 Biss. 197; 
Abb. Shipp. (12th Ed.) 520; Lown. Av. (3d Ed.) âl; Miller v. Tetherington, 
6 Hurl. & N. 278. Where tbe ,çarriage of the deck-load is justifled by gên- 
erai usage, the rule luis been extended so as to allow the,8hippertorecover 
contribution for its jettison agalnst the ship-owner only on the ground that 
he Consfertted tOSilch carriage; and received treight for it.: Bould v. Oliver, 4 
Bing; Nv 0. 134; Gbnld V. OZfoeir; 2 Man. & G. 208; JàKnèon v. Chapman, 
19 G. B. (N. S.) 563; Wright v. Mdrwood, 7 Q. B. I>i¥: 62; The Watchful, 
Brown, Adm. 469; The May & Eva, 6 Fed. Rep. 628; Hazleton v. Insurance 
Co., 12 Fed. Eep. 169; The William GiUum, 2 Low. Dec. 154. WoodyUnéur- 
afice Co.il Fed. Rep. 135, 8 Fed. Rep. 27, is sùstainâble on the ground that 
the shippersreqeivèd thebenefit pf reduced fr^ights on the deck-load, and sa 
ijftflst be assunied to hâve takén the risk of contril^uticin. If usage cap he in- 
;<fO!^ed , tp inqrease the légal obligations of under-^eçk cargo, it must be not 
^eifely a Usage to carry deck-load, but a Usage to pay fbif its jettison. , iSecàotnb 
vi I>il!Mra»ce Çb;', 10 Allen, 305; Dickinson V. ffay; 7 Allen, 29, and case» 
abôVe citédv' • ".■.■■•' ' ■■^. 

1 GARpaNTEB,, Ji I shall not refer to the evîdenca further than to say 
that I tind as w fact, forthe purposes of this case, that there is a custona 
in the trade to barry oil in bàrrela on deck, îh coasting voyagea, wbeû 
the nndeivdeck cargo consista, ofifish-scrap, and that the défendant ia 
chargeable with knowledge of this custom. The question, then, ia 
whether thë existence of this custom is to be held to impose a liability 
to' contribute on the under-deck cargo. After mature considération I am, 
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eatisfied that it cannot bé so held. I see no considération moving to the 
sMppers of the under-deck cargo which could furaish an équitable ground 
for the imposition of increased liability on them. Where a custom exista, 
as in this case, to carry a particular kind of goods on deck under par- 
ticular circumstances I think the shippers of under-deck cargo might be 
so far afiêcted as that they could not raaintain any claim for the in- 
creased risk resulting from such shipment. But I can see no reason 
why their rights and liabilities should be otherwise affected. There will 
be a decree dismissing the libel, with costs. 



The Benbraok.' 

Power v. The Benbbace. 

(Diê^iet Court, B. B. Virginia. ïanuary 12, 1888.) 

ShipPÏKO— LlABILITT OF VkBSEL FOB TOBt— INJTTHT TO STEVBDOBE— LATïatT 

DBFEcr. ,. ■■ 

One of a gang of steyedore's men engaged in Ipading ,a ship was injured by 
a balis' of ootton f alling npon )lim. The accident was causèd by the breakage 
of the hool; which was uaed in raising the cotton and lowering it into tue 
bold. The hook wag furniehed by the ahvp, and gave wayon account^of a 
latent defect. iTe^d, that the àhip was not liable. 

In Admiralty. Libel for damages. 
JVêdy tfc Seif^ner, for libelaiit. 
Harmanson i: Healh, fbir respondent. 

S^UOHES, J. The leading facts of this case are as foUows: The steamer 
Benbrapk came from Liverpool to Norfolk for a cargo of cotton. She 
bad, as part pf ber oùtfit, ihe engine, winch, tackle, and appliances neç- 
«ssary to the convenient loading of baies of cotton. The tackle consisteà 
of the usual ropes, pullies, and liooks which constitùte what is called, a 
"'fall." On arriving at t^he port of Norfolk, the steam-ship contracted 
with a steyçdore hère for the proper loàcUng of the cotton a.nd stowihg 
it on board. It was part of the contràct that the ship should allow hep 
winch, tackle, fall, etc., to be used for this work, including the hook on 
which tl?e baies oif, cotton were suspended when they were lifted from the 
wharf tp the deck of the steamer. The work of loading the cotton ooin- 
menced on the seventh December last, and went on without accident 
«util lihe twelfth day of that montli, when two of the baies suspended to 
ihe iipok pf the tackle, in being passed to the deck from the wharf, ftll 
-through an open hatchway, one of them striking the libelant, breaking 
his nose, and seriously wouiiding and bruising him in other respects, from 
wbieh bè was disabled, and bas been laid up to the présent day, (ninth 
January, 1888.) He is still unable to go to work, and is likely to re- 

'Reported by Robert M. Hughes, Esq., of the ITorfolk bar. 
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main so f or a month or more yet to corne. The cause of the accident 
was the breaking of the hook in the teckle on which the two baies of 
cotton were suspended while passing over the hatchway. The injured 
man was engaged with other laborers, at the time of the accident, in 
Btowing away cotton on the under-deck below the hatchway. It is not 
contended that there was négligence in the fact of this hatchway being 
uncovered. The hook which was broken as described is brought into 
court, and it is plain from an inspection of it that the cause of breakage 
was a flaw which in volves more than half of the iraetured surface. The 
defect was a latent one, which was most probably such as would hâve 
cluded a close scrutiny; though we bave no direct évidence on the sub- 
ject. The hook had been purchased newin Liverpool; had been spliced 
to the tackle during the voyage to Norfolk, to be ready for use; and had 
been actually used by the stevedores in stowing this cargo for five days 
before it broke and gave way, with the unfortunate resuit which bas been 
described. ^ 

The diligence required of the ship in respect to this hook was that or- 
dinary diligence which a prudent man is bound to exercise in conduot- 
ingfhïsown business. There is no, évidence in this case tending to show 
that the master of the Benbrack was delinquent in this respect. The ac- 
cident, idid not pccur frbnï ,àiiy improper use of, or strain ùpbn, the hook, 
aswas the case in The Mary Stewart, S Hughes, 314, 315. The flaw 
had Bôt' been dêtected before the accident, and was latent, and probably 
imperceptible. The hoôk had dohè its work for five days, and the ex- 
istence of the flaw was unknown and unsuspected. The laborers who 
were using it, and those who werè heàr by, and who had observed its 
use for five days, did not detect or suspect the flaw. The. hook had been 
purchased at Liverpool in good faith, and with confidence in its freedom 
from, defect. I think, therefore, that the ship is not responsible for the 
açciaent' which so seriously injured the libelant. The makers and nian- 
ufactùrers of tools and mechanical iinplements are responsible for their 
soundnéss; but those who purchase them in good faith, and use thein 
prudentlyj and in ignorance of latent defects, canhot be held to guaranty 
ail others, eqtiâlly compétent with themselves to judge of their quality, 
àgaingt accidents from them. , I will sign a decree for the défendant ship. 

■Ithas àqt been necessary in this décision to consider the question of 
liàbility if the flaw in the hook which broke had been patent and ob- 
servable. , In that case, the dèfect woul^ bave been just as apparent to 
the stévçdôre who employed the libelant as to the miaster of the ship. 
The stevedore would hâve been under no neeessity to usé the hook. It 
wouïd hâve been bis duty to discard it, and to hâve obtained a proper 
oa,e. His using itwas the immédiate cause of the accident. A part of 
hîs contract with thé libelàt^t was to see that the latter should be safe 
from ail cài'élessness and h'ègligence on his own part. The privity of 
contract îii thé case was between the stevedore aiid the libelant, and the 
reniedj^ of the libelant was îmmediately against thé stevedore, and not 
renaotéïy a;gainst thé ship. The case wbùld then bave been governed by 
what I eaid in the case of The Mary Stewwrt, 
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Omaha Horse-Ey. Co. •;;. Cable Tkam-Way Co. of Omaha.' 

{OvrcuU Court, D. Nébraska. February 6, 1888.) 

Courts— FEDERAL Jubisdiction— Supplemental Btll. 

While the fédéral courts hâve j arisdiction of actions between citizens of the 
same state when fédéral questions are involved, and may, in such actions, dé- 
termine issues otherwise triable by the state courts, their jurisdiction cannot 
be extended to othçr questions and issues raised by supplemental bill flled 
aftér the détermination of the original cause. 

In Equity. On demurrer to supplemental bill. 

BeeweS, J, This case is now submitted on demùrrersto supplemen- 
tal bill àhd amendmeûts thereto. A brief review of the past iitigation is 
important. The original bill was filed by the complainant, a corpora- 
tîcJû chartéred by the législature of the territory of Nébraska, and given 
an excltîsive franchise for the building and operating of a horse-railroad 
îir the cit}' bf Omaha for the term of 50 years. The défendant is also a 
corporation, organized under the laws of the state of Nébraska, and hav- 
ïng réceived, as was claimed, peiraission from thé city of Omaha, was 
prôceeding to construct a câblé ttam-way in ita streets. The bUl sought 
t"ô enjoin the défendant from prosfecuting its work, on the ground that 
S|Uch cable tram-way was ah ihfrii^ement of the exclusive franchisé given 
to coûipMïiant, which exclusive franchise the state of Nébraska was re- 
strained by the fédéral cohstitution from interfering with in any way, di- 
rectly or indirèctly. Upoh the hearing of the case I ruled that the com- 
plainant'é exclusive franchise Was limited to a mère horse-railway, and 
did not include ail manner of street-railway travel, and therefore that the 
cable tram-wày was no invasion of its exclusive franchise. 

It was strenuously insisted by the défendant that, having ruled on the 
fédéra! question against the complainant, the only proper decreewas one 
dismisëing the biU; but, under the authority of Èailroad Go. v. Missis- 
sippi, 102 U. S. 136, and cases cited therein, I ruled that the existence 
of a fédéral question gave to this court jurisdiction of the entire cause, 
and that it Was its duty to hear and détermine ail other questions exist- 
ing in the caSe between the parties. The constitution of the state of Né- 
braska pTohibits both the damagihg and the taking of private property 
for public uses without compensation, and it seemed to me, under the 
facts as disclOsed by the testimony, that while the complainant's exclu- 
sive franchise was not invaded, its property rights were damaged by the 
building of the propoSed cable tram-way. I therefore directed that the 
matter of the damages to its property be referred to a commission. That 
commission eiamined the question, and reported in favor of the com- 
plàiriânt a certain' àniount. On exceptions to their report, and a motion 
to confirm it^ a second lebgthy hearing was had. After reduôing the 
amount allowed by the coînmisdoners, I sustained their report, and di- 

» "See former reports bf this case, 80 Veà. Rep. 324, and 32 Féd. Rep. 787. 
v.33F.no.l3— 44 



690 FEDERAL SKPOEllEB. 

rected a final decree in favor of the complainant for such amount. No 
such, decree has been in fact eptered, but, afler, the procçedings above 
iiamed, complainant obtained leave to file a supplemental bill, and sub- 
sequently certain amendments thereto. The matters presented in thèse 
pleadings are those now challenged by demurrer and before me for con- 
sidération. ' ■ 

There are three matters presented : Mrat, it is averred that the supposed 
permission to the défendant to occupy the streetsof Omaha with its cable 
tram-way was ne ver in fact légally givèn, and that its entry upon the 
streets was a mère trespass; second, there is presented a question about 
the occupancy of a street heretofore occupied by neither party ; and, third, 
defects in the construction of certain crossings of complainant's track by 
de,fend?int's tram-way are alleged. Several grounds for demurrer were 
discussedl on the argument. Onéonly will benoticjed, as that is deemed 
fatal,' ;; ..,,,,,,, ; ' , ': ' 

It is dpubtless true, as a gênera} proposition, that, at any time beforè 
fin^l decreé," the court may permit thé bringing in of matters germane to 
the originai^ûhtroversy wbich ha-ve acçi-ued sinçe the filing of the origi- 
hal pleadings, in order to make a d,eçisibh of the entire cqntroversy be- 
tween tiie partie^. Bijijt is nqt tïiJS rij'le largely atfected by the question 
whiethef the, court is one pf ^enesrftî or l^inited jurisdiction? Çaii it con- 
vey the junsdîction to matters Qver whiçh, but for the rule, there would 
bie none? The parties hère are bôth çitizens of Nebraska, and ordinajy 
disputés bqtween them must be settled ,by the statecourts, and tiie féd- 
éral cour|s cah pnly take cognizaiiqe p( a.contrpyersy between tiiem, in 
•which iherè ià a fédéral question. , Now, ïf itbe true, as I think it is, 
and hâve 80 heïd, that the e?jistence of a, fédéral question in the.case as 
presented^ ^iyes' 'the court jurisdiçtjbh tp hear a!na détermine ail of the 
pending questions, can it bé triie that it, also gives the court power to 
continue the base, and draw to itsélf ail subséquent disputes, ,even if 
cpnnected \^itîi,and germape,to|tlie original contrpversy? See tb what 
that, in this c^'se, might lead. The complainant'é charter haa 30 y ears 
still tp ruh. Spine of the streets are occppied by the tracks of eàch partyj 
ahd, as the city grows, mbrè wiU be occupied by eaçh, and dbubtless, 
ip some cases, the same street byboth. Crossings will, in the nature 
of things, hiâye to be made. Perhapa there will be négligence itx the 
construction of thèse crossings; perhaps négligence in the management 
of cars of pachas they appi'oach such crossings. Ail such çontrover- 
BÎes naturalïy and properly bçlorig in the state courts. Can it Vbe that, 
because in the first instance there was a fédéral question growing put 
df the alleged invasion of an exclusive franchise, the fédéral courts cauj 
'bjr supplerrien|4l bills, take cbghizance of thèse coritinuing and repeat- 
îng controvbrsies? It will be borne in mind that there has not been 
constant uBahimitypn the part of the judges of tjie sppreme court on the 
question whpther thé existençç of ^ fédéral question giyes the/ederal courit 
pdwèr tp heàr and détermine ail the questions in the case, and surely, if 
that bë a matte'r of doubt, it would be unwise to attempt to carry the 
jurisdiction.çf the fédéral court a step further. It i» not the design of 
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the fédéral oonstitiition, or the purpose of congress, to make the fédéral 
court arbitrators of disputes between citizens of the same state. To their 
Gwn courts such citizens must look, and the repeated monitions of the 
aapreme caution :the trial courts not to take jurisdiction of cases of 
which their jurisdiction is doubtful. Believing that, unless the line be 
drawn so as to give jurisdiction of such questions only as exist in the case 
at the time it is submitted, there can be no definite line placed, and the 
door will be opened to an indefinite exercise of jurisdiction by the fédéral 
courts over matters of purely local nature, I feel constrained to sustain 
the demurrer. The matters presented by thèse subséquent bills and 
amendments are purely local in their nature; of them, by themselves, 
confesàedly the fédéral courts would bave no jurisdiction. When they 
were brought into the case there remained no fédéral question in it for 
détermination j and there being no fédéral question, there is nothing upon 
which to hang the jurisdiction ,of this court. The demurrer will be sus- 
tained, and the case will be passed to decree upon the original pleadings 
and the report of the commissioners, as modi&ed. 



GoLDSMiTH d al. V. Bbown etoA. 
: (OtrêHU Ooiift, S. D. MiBsouri, E. B. Febrùaty 8, 1888.) 

ÇotiRT^T-I'BDBRAiiJDBisDioTioiî— State Codbtb— Judgment by Cohfebbion— 
ÇpVBB TO Déclare as an Assigi^mbnt. 

A fédéral court caunot decreè a judgment by confession, regularly entered 
in a etate court, tô be an asiâignineat f or the beneflt of creditors. 

In Equity- Upon demurrer to the bill. 

Compiainants âlôd a bill in the United States circuit court for the East- 
ern divisioni of the Eastern judicial district of Missouri, the purpose of 
which waEfito bave a judgment by confession entered in the circuit court 
of the staté decreed to be a voluntary assignment for; the benetit of ail 
the creditors of the judgnient debtor, and asking to bave the moneys 
which had been collected by exécution under such judgment distributed 
pro rata among ail the creditors of the judgment debtor, according to the 
Tjrovisions of the assignment laws of the state of Missouri. The bjll was 
demurred to. In the course of the argument an unreported oral décis- 
ion of Mr. Justice Miller, overruling a motion for rehearing in the case 
of WeU V. Polack, 30 ï'ed. Rep. 813, was referréd to by counsel. 

A. Biiiswanc/er, for compiainants. 

Nathan Erdnh, for défendants. 

, Thayeç, J,, (oroKi/.:) With référence to the statement of cpunsel as 
to the ruliûgSiôf Justice Miller, applicable to the question now under 
considération, I wîll 'say-th^t thièrié is no doubt that Justice Miller meant 
fo decidç, iind did décide, in Wèil v. Polack, that there can be no such 
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thing as a decree in the fédéral courts tp the effect that a judgment by 
confession, regularly entered in a state court, is an assignaient. A judg 
ment of that.kimd has the sa me forcé and efFect as if it had been reg- 
ularly entered: after a trial and contest, and it is equally binding on the 
parties. It calmot be interfered with by this court. A person who has 
levied on propert)' under a judgment of that kind, and sold the property, 
ia entitled to hold the proceeds until the judgment is set aside for fraud, 
or on some other ground, or by motion in the state court, because of 
some defect' in tiie proceeding. 

Mr. Binswanger. Does your honor hold that Justice Milles weat be- 
yond the rulings of your honor in , Weil v. Polackf 

The Oowrt. I think he clearly overruled the case of Clapp v. Nordmeyer, 
25 Fed. Rep. 72, and ail the cases in the fédéral courts of this state that 
hâve undertaken to construe or decree a judgment of a state court to be 
an assignment. The state laws authorize confessions of a judgment as 
well aa vplunt^ry assignnients. A confessed judgment is something en- 
tirely différent from an assignment, and, in my opinion, such judgments 
can only be attacked for the same reasons that you can attack an ordinary 
judgment; that is, for fraud, or on account of some irregularity in the 
proceeding. I hâve several times, since Justice Miller overruled the 
motion for a rehearing in Wdl v. Polack, (thereby overruling Clapp v. 
Nordmeyer,) announçed that bills çould no longçr be entertained in the 
fédéral court to déclare that a confession of judgment was a voluntary 
assignment.' Judge Bbeweb, I am very certain, understands the effect 
of that décision the same as I do. 

Mr. Binséam,g0f. I understood Justice Millek's décision to mean that 
a confession of judgment wiU not be regarded as a deed of assignment, 
unless it is an évasion of the state law, and is followed by a deed of as- 
signment' on the same day. 

The Court. No; he didn't state any such exception to the rule. He 
held broadly that a confession of judgment could not be construed as an 
assignment, and enforced as such. You may hâve such a judgment an- 
nulled for fraud in a proper proceeding, or set aside for irregularity; but 
you cannot ôbtain a decree declaring it to be something entirely différ- 
ent from a judgment and enforcing it as such. I will sustain the de- 
murrer to your bill. , 



, I Reineman e< aï. 1». Ball rf aZ. 

(Cirmii Court, S. B. Nm York. February 14, 1888.) 

Rkmoval of Causes— Sepabable Conthovbbsy. 

• In an aëtion to set aside a gênerai is'signment, eaèh of the plaintiSs being a 
separate judgment eredltor of the assignors, where no issue fs raised as to the 
judgments, and the only facts controveTted being those tendlng to impeach 
the boriafidea or validity of the assignment, and the préférences created by it, 
and thé only issue being whetber or not the assignment was fraudulent, no 
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such separable controversy is presented as to authorize a removal of the 
action on the ground ofthe diversity of citizenship, some of the plaintiffa 
being résidents of the samestate as the défendant. 

On Pétition to Remand. 

Action brought by Samuel Reineman and others against Michael Bail 
and others to set aside a gênerai assignaient. 
Franklin Bien, for plaintiffs. 
, Baker & Schwartz, for défendants. 

Lacombe, J. This action was begun in the state court on April 27, 
1886, by four of the plaintiffs against the défendants, ail parties being 
citizens and résidents of New York. Subsequently, the summons and 
complaint w^ye an>ended by bringing in two additional plaintiffs, citizens 
and résidents of Massachusetts. Thèse latter thereupon removed the cause 
into this coutt, hut without entering hère the copy of the record required 
by the removal act. Défendants hâve, therefore, themselves entered the 
record, and now move to remand, in accordance with the rules and prac- 
tice of this circuit. Andersen v. Appkton, 32 Fed, Rep. 855. 

The action-is bi'ought to set aside, as fraudulent, a gênerai assignment 
màde by ■thé' défendants, Bail & Levy, to Julius Altman. Each of the 
plaintiffs is a separate judgmeût creditor of the défendants, BaU & Levy. 
Executions hâve been issued on their several judgments, and returned 
urisàtisfied. No issue is raised as to thèse judgments, the défendants 
ohly controverting such facts as tend to show tnat the assignment was 
fraudulent or invalid, or that the préférences it contains are fictitious; 
and the only controversy involved in the case is the question whether 
that assignment was fraudulent. This is not a separable controversy, 
within the later décisions. See Anderson v. Appleton, 32 Fed. Rep. 855, 
and cases there cited. Inasmuch, therefore, as citizens of this stete are 
found on both sides of that controversy, the cause must be remanded. 



Parker v. New Orléans, B. R. & V. R. Go. et. al., (Hamlin, 

Intervenor.) 

{Oireuit Court, W. D. Louisiana. January Term, 1888.) 

Railsoad CoMPANiES^MoKTGAQEs— Future Pbopekty. 

In equlty, future property may be mortgaged. A railway company, under 
the laws of Louisiana, when authorized to borrow money for construction pur- 
poses, may mortgage such property as it may acquire in the future, and as 
soon as the property is acquired the mortgage opérâtes on it. 

Sahb. 
:■ Obviouslyi it would be difScuIt if not impracticable> for a railway companr 
to specitically describe future property : that it might acquire. When such 
property is mortgaged. the mortgage attaches to property subsequently ac- 
quired as if ithàd bèén déscribed speciflcally in the act; it is entitled to thp 
sameeffect in law as if it had been a judicial mortgage. 
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8. PUBIilO LaNDS— RÀILROAD GrANIM— COUTaTIONS. 

r.-. : Wheiréiands hâve been gitané^'in prœsenii to a raiiway oompany to aid its 
construction, and congress aftervTOrds allows the grantee to assign the lands to 
another Company, the government, but not the latter oompany, might hâve 
questioned the title on the ground that the grantee bas failed to perform the 
copdit^ons imposed in the gi;ant. When a grant 6f l&nds in prœsmti is made 
to a raiiway icoMipany, and a Httapaesignating the route is flled in the propef 
office, title to the lands, previousjy imperfect, acquires précision, and attaches 
to the lands. 

4. Railboad Companihs— Moutgages— Reinscbiptios. 

It is not necessary in Louisiana to the validity of a raiiway mort^age, given 
to raise money for construction purposes, that it should be reinscribed. 

6. ;8ame— jroKTOAGB — Railkoap Qraiit, 

■ Thè lan'^a^e ùsed in this 'mortgàge act enibraces the lands granted to de- 
ïendant Company and assign ed toîî. 0. P. Ry. Go. The N. O. P. Ry. Go. 
tool£ the lands in question yritlisuch liens in law and equity as the grantee 
had imposed on them, in fàvûr of thé hohafide holders of the bonds sued on, 
and with fuU'kriowledge of ail thè^ f acta. The court in this case will nbt go 
Into the question as to whéther^ one or the other or neither of the parties 
earned the land grant, or inquire ont of whose money or earning? the N. O. 
P^Ry. '^às built. The équitable rights of complainants cannot be afiëcted by 
■ the resuit ofsûch an inquiry; ' '■ 

{8}/llabus b]/ the Court.) 

In Equity i Bill for the forçclosure of a railroad mortgage. 

A. 6oldthvMit,.A, H. Léonard,, and Rouse & Garant, for complainants. 

Mowe & Prentisa and DUkm & Suioiyne, for défendants. 

.I^PABMAiN, ^. Thie, complaîppçt, J. D* Parker, a citizen of Illinois, 

b^ng a ?»w j^rfe holder of one ,poB,^ for $1,000, with — interest 

coupons attftched, sues for a,rriourit of oyer-due cpupons, for foreclosure, 
apd for jgèijeral relief. W. A.^Hamlin holds five.of the sape kind of 
bonds, an|d joinô in the bill,ja(|,opt8 its allégations, and asks for same re- 
lief. The bill isbrought agalristtbe.î^ew Orléans, Bâton Rouge &Vicks- 
burg E|ailrc^|i Cpmpany, dômicileid a/t New Orléans, Louisiana; S, P. Mc- 
Enery,, goVérpor of Louisian^a;,the,0flipn Trust Company of New York; 
J. E. Dillon and Henry Alexaiiâèi',of New York; and the New Orléans 
Pacific Raiiway Company, of Louisiana. The défendant oompany the 
Union Trust Company and S. D. McEnery made no appearance, and 
judgmentp'o confessa was entered against them. The New Orléans Pa- 
cific Raiiway Company, J. F. Dillon, and Alexander answered. In their 
answeHs àrfeiset up the folloWin^ défenses: (î) That future prôpèrty èan- 
not be mortgaged under the la*?-âof Louisiana; (2) that the future prop- 
erty, claimed to bave been included in the mortgage act, was not so de- 
scribed as to' ftotify third persous;' (3) that the lands granted by congress 
by act March 3, 1871, ne ver vested.jn the défendant company; (4) that, 
the mortgage,act tosecure tbe,bpp,ij8 was nevçr reinscribed; (j5) thatt the 
lands granted by congress to défendant company were not emîîraced in 
the ternis of the; nlortgage' act. '/,"■ ■; ' / 

Before considèring thèse défenses, and the issues made by the pleadings, 
let us recitey aabatantiaUy, suoh of the, évidence as, is necessary to be con- 
sidered in this 'ease. By an act; pf thë Louisiana législature of Deciember 
31, A. p. li$$9;, certain person? wère constituted a body corporate, under 
the name of the New Orléans, Bâton Rouge & Vicksburg Railroad Gom- 



PARKEE l'. NEW OBLEANS, B. B. & V. R. CO. 695 

pany, and they were invested with power to consttuct a railroad from New 
Orléans to any point on the boundary line dividing the states of Missis- 
sippi and Lomisiana, with a view of continuing such railway to Vicks- 
burg, in Mississippi, with branch lines to Bâton Rouge, and thence to 
Shreveport, and to such other points on the Mississippi river as may be 
deemed advisable, and to connect the main line with the roads of other 
compariies, and with mines and manufactures in Louisiana. The capital 
stock was to bé $1,000,000, and an organization wae to be effected aa 
soon as 8500,000 was subscribed and 5 pér cent, thereon paid in. An 
organization was effected, and in October, 1870, the Company issued first 

mortgage construction bonds to the amount of , and to secure their 

payment executed the mortgage set up by complainants. The property 
subjected to the mortgage is recited in the act to be as follows: "The 
whole of the main line of railroad and its branches and Connecting lines, 
including a branch line commencing at the city of Bâton Rouge, and ex- 
tending thence'' through certain named parishes "* * * to Shreve- 
port, and al8(> a branch road commencing at the main line in the parish 
of EjEist Batoû Rouge» and extending through " certain named parishes 
'•* * * to the Mississippi river at the city of New Orléans, together 
with ail the rights of way, road-bed, i^aîls, dépôts and stations, shops, 
buildingSy and engines, cars, tenders, and other rolling stock; also ail 
real and personal estate within the state of Louisiana owned by said 
Company at the date of the mortgage, or which may be acquired by it 
thereafteri appartenant to, or necessary for the opération of, said main 
line of Bâid railroad, or any of said branches Connecting with said main 
line, or to be connected therewith. Alfio ail other property, real and 
Personal, of every description and kind whatsoever, and wheresoever sit- 
uated in the state of Louisiana, which is now owned, or shall behere- 
after acquired, by said company, and which shall be appurtenant to, or 
necessary for the opération of, said main line of railroad, or any of said 
•branches. Also ail the tenements, hereditaments, and appurtenances 
thereunto belonging, and ail of the estate, right, title, and interest, kgal 
and equitàbléfof the said company and its successors and assigns therein, 
together wilb the corporate franchises and privilèges of said company, 
at any timegranted, or to be granted, by the state of Louisiana relative 
to the consttuetion, opération, or use of said railroad within said state." 
By an act March 3, 1871 j incorporating the Texas Pacific Railway 
Company, lands were grantèd to the défendant company to aid in the 
constructioii of a railway from New Orléans to Bâton Rouge; thence, by 
way of Alexandria, to connect at Shreveport with the Texas Pacific Rail- 
way. November 11, 1871, the défendant company filed, in the gênerai 
îand*officej a map designating the route of the line from Bâton Rouge, 
-via Alexandria, to Shreveport. In 1881 défendant company transferred, 
by an act bf conveyance, ail thè lands Avhich had been granted to it by 
congress March 3, 1871,: to the New Orléans Pacifie Railway Company, 
fme of the parties défendant in this suit. In March, 1881, the United 
States issued patents to said New Orléans Pacific Railway Company for 
679,287 acres oflan4,situated indiffel«nt parts of the state. Themort- 
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gage act to secure the défendant company's bonds was recorded in New 
Orléans in 1870. It was also recorded in sèveral of the parishes througb 
■Which the main line and branches were to run. At the tirae of the as- 
■signment of the lands to the New Orléans Paciflc Railway Company, no 
work on the main line or branches hàd been begun or done by defend- 
aïiii Company. 

The défenses relied bn by défendants will be considered in the order 
in which they hâve been herein stated. The principles and rules of 
equity are administered in the fédéral courts in Louisiana as they are 
elsewhere in the Union. : ' ' 

1. In equity, future propertymaybetnortgaged. Arailroad company 
authofi^ed to borrow money and issue bonds to enable itself to construet 
and stock ils road, may mortgage such property asit may acquire in the 
future;' and as soon as the property is acquired the mortgage opérâtes on 
it. 1 Jon«s, Mortg.i§'153; Skawv.BeU, 95 U. S. 10;: 2 Story, Eq. Jur. 
flOàO y Pennock v. Ooe, 23 How. 117; Dunhamvi Eàdlway Co., 1 Wall. 
•254', MûeM viWindow, 2 Story, 680 ; Pierce v.Emery, 32 N. H. 484. 
The jurisprudence of Louisiana on this subject shows that article 3808, 
Rev. Civil Code, doès not forbid juridical persona to, mortgage future 
property. ' Inthis respect such persons are govemed by législative efiaict- 
nients* Ùnder act of the Louisiana législature No. 145, session 1854, 
and act 341, session 1855, a railroad company may mortgage its road, 
cMnpleted and to be completed; and by act No. — ^,.session 1856, such 
companies. are anthorized to mortgage their franchises and ail property 
to aid in thfr construction of their railroads. Theseseveral statutes were 
re-enacted in sections 726^ 727, 2396, 2397, of the Revised Statutes. In 
the case OtBellv. Railroad Co., 34 La. Ann. 785, the Louisiana suprême 
court held Ihat a railway company may mortgage its franchises and ail 
of its property, pres^ti and prospective. The défendant company's 
charter shbWs an express power to mortgage future property. 

2. In the-case just cited it was held that the mortgage "attaches to 
property subsequently acquired as efifectively as if it had been described 
specifically-ittthe act; it being entitled. to the same efifectas if it had been 
a judicial mortgage." ■< Obviously, it would be difBcult, if not impracti- 
cable, fora railway cotapany to specifîcally describe future property that 
might bé acquired by grant or btherwise, and the generality of the lan- 
guage used'in the mortgage act should notbe fatal objection to the légal 
efScacy of the act Telied on by complainants. Wihon v. Boyce, 92 tJ. S. 
325; Jackaony. Ddaruxy, 4 Cow. 427; Pond v. Bergh, 10 Paige, 140. 

8. The New- Orléans Pacific Railway Company claims to be, and doubt- 
lèss' is, the assignée of the lands granted' by congress, and, as such as- 
signée, the g6v«rnment has issued patents to it for 679,287 acres of said 
lands; therefore it ià contended by complainants that said comjwiy 
should not be heard tb' dispute that title vésted by reason of said grant 
in défendant company. Whether this contention be correct or not, it 
seems to be clear that coûgress, in using the w6rds"there is hereby 
graûted to s'aid company" alternate sections, etc., intended to make, and 
did make, a grant in prsémiti to the défendant company. In Railway Co. 
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V. Railway Go., 97 U. S. 496, the court, speaking of the légal effect of 
such words in a grant as "there is hereby graated," etc., say they "im- 
part à grant in praesenti, not one in futuro, or the promise of a grant" 
* * * "It is true that the route of the road, in this case as in those 
cases, to aid in the construction of which the act was passed, was to be 
afterwards designated, and, until designated, the title could not atta,ch 
to any spécifie tracts. The grant was of sections afterwards located, and 
this location depended on the route established, When that was settled, 
the location became certain, and the title that was previously imperfect 
acquired précision, and attached tothe lands." Schuknbergv. Harriman, 
21 Wall. 60; BaÛroad Co. v. U.S., 92 U. S. 738. 

4. It is provided by statute that mortgages executed by railway com- 
panies in Louisiana to raise money for their construction need not be re- 
infecribed. Rev. St. La. |§ 726, 727, 2396, 2397. 

5. Are the lands which were granted to the défendant Company sub» 
jected to the mortgage executed to secure thèse bonds? The effort to 
Boive this" question leads us into difficulties which often attend the inter- 
prétation of the most carefuUy written agreements. In judicially deter- 
mihing Whether or not the act we are now considering opérâtes on the 
lands in question, we are authorized, under well-established rules of law, 
to consider the language used; in the act; the extent and nature of the 
authority of the contracting parties; the intention, object, or purpose 
they had, or may hâve had, in so contracting; the character and use of 
the property subjected to the mortgage, and oircumstancés attending ita 
exécution. 3 Wood, Ry. Law, 1617; Smithv. MeŒdlough, 104 U. S. 25. 
The right and authority of défendant company to Bubject ail of its présent 
and prospective property, as well as its franchises, and privilèges, to this 
mortgage, sèems to be dearly shown by the laws of Louisiana, and by its 
charter. It seems, too, to be well settled that when a railway company 
is empowered, by its charter, to mortgage ail of its property, privilèges, 
and franchises, after-acquired property passes, as an incident lo the fran- 
chise to acquire property, by a mortgage of the franchise and property 
of the company. Such a mortgage seems to be a conveyance of the prop- 
erty and franchises of the company as an entire thing. Pi^rce v. Emery, 
32 N. H. 484;: Phiaipsv. Windaw, 18 B. Mon, 431; Willinlcv. Banking Co., 
4 N. J. Eq. 377. Under this principle, a mortgage given by a railroad 
company on its franchises and road to be thereafter built, covers a branch 
road not in contemplation at the time of the mortgage. Coe v. RaUroad 
Ce, 4 Amer. & Eng. R. Caa. 513. 

Such circumstances as may be gathered from the évidence shows that 
a great scheme for building a railway from New Orléans to Vicksburg, 
with branch lines to Bâton Rouge and Shreveport, and to such points on 
the Mississippi river as may be thought advisable, and to connect the 
main lines with the railways then being built, or in opération, in ad- 
joining States, and with mines and factories in Louisiana, engaged the 
attention and effort of certain persons, who obtained a charter granting 
the amplest powers to build the New Orléans, Bâton Rouge & Vicks- 
burg Railroad, from the state législature. The capital stock was flxed at 
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$1,000,000; the subscriptions at $500,000; and as soon as 825,000 was 
paid iii, thîe company wasorganized. In the act the stategave the right of 
way throïigh public lands, and aûthorized the issuance of second mort- 
gage bonds to theamountof $12,500 per mile of the main line and 
branches, the bonds to bear 8 par cent, interest, to be guarantied, prin- 
cipal and interest, by the state, and to be secured by a mortgage on ail 
the property owned by the company at the date of the mortgage, or 
which might théreafter be acquired. The company was aiso authorized 
to issue first lilortgage construction bonds, to be secured by a mortgage 
oa the propérty described in the aot which is herein quoted. In addi- 
tion to ail this, aid was solicited ànd bbtained by défendant company 
from the goviôrment. Congress, in the March following the issuance of 
thèse bonds, having before it the bill.to incorporate and aid in the build- 
ing of the Texas Pacific Railway, granted, in that bill, over 1,000,000 
acres of land to défendant company;: Rich in franchises aûd munificent 
land grantâ^Ûie company had no money beyond the paltry sum of $25,- 
000 paid în-oH subscriptions. ^OTie Company issued 6,260 bonds, each 
for $1 ,00b, payable in 40 yearsiivith 8 per cent, interest, in New York, 
or two huûdwd pounds sterling at liondon. The bondsare dated Octo- 
bër 1, 1870. The abt granting the lands was approved March 3, 1871. 
It is contêttded bjr complainante'counsel, and we think with a great deal 
of force, that it was, at the timé thèse bonds were issued, a matter of 
public hiBtOïy.Of which the court ishould take èognizance, that the bill 
toincorporàite the Texas Pacific Railwây Companyr-rthe âct in which the 
land grani^aa made to defeiidantTcômpany— tras^ aiad 'had been for 
some timë, ip^dirig in congress, and that thôugh. the àct was not a law 
uiitil after itQé'i^uance of the bonds, 4he incorporators of défendant com- 
pany 'expeGted;«ind had reason tqLbeJieve, thesaid act would become a 
law, and the ïécîtais in the bondswere intended' to convey the ideato 
ail concerned. that the mortgage given to secure the bonds ,would operate 
on ail the lands granted by coiigi-ess to aid in the construction of the 
New Orléans, Bâton Rouge & Vicksburg Railroad. From the salient facta 
and circumstances which this case disdoses, it is difficult to avoid the 
conclusion that the incorporators, bavimgso greatanentarpriseon han^, 
with a subscription of $500,000, and ôidy $25,000 of that amount paid 
in; the législature, anxious to haveithè public work coiflpleted; and ail 
parties interestedj expected the niain lines, over 500 miles in length, to 
be coristructed with the money derived entirely from the sale of thèse 
bonds. The company had the power- to subject the lands that would be 
covered by thé g*>ant which was, at the time of the mortgage, being solic- 
ited from the government, and which congress shortly afterwards granted 
tô défendant company, to a mor^age to secure the payments of any 
bonds it might issue in aid of its main Mes and branâies. And whén 
we considér its ; ample powers and the circumstances ;attending its organ- 
ization and purpose, it seems to be -reasonable to conclnde that the di- 
reètoryof the Company intended to exhaustall of their power and means 
to make the bonds now sued oa an attractive and safe investment for 
capitalists. In the very natiire- of things it seems that tlley, as well as 
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iiie puMc, coùld look aloiie to the succéssful negotiatiôn or sale of thèse 
bonds for money to éarry out their great purpose. 

The draughtsman of the mortgage act, in his effort to show clearly, and 
emphasize by specialand gênerai récitals, what property was subjected 
to the mortgage, after using language, a critical analysis of which shows 
that &e mortgagor intmded to subject to the mortgage ail the property, 
présent and prospective, of the company,^-that is, the "whole road;" 
using the word"road"a8 synonymous with corporation, as Wals done by 
the court in Pierce v. Emery, 32 N. H. 484, — as a whole thing, with ail 
its corporate rights and franchises, and incidentally, and by way of ac- 
cession, ail of the subsequently acquired property of the road, concludes 
his description of the property by adding the foUowing language: "Also 
the tenements, hereditaments, and appurtenances thereto belonging, and 
ail iheestate, right, titie, and imterest, légal and équitable, of the said company 
and itS'Sàccessors and assigns therein, together with ail the corporate 
fraJuchîses and privilèges of said company at any time granted, or to be 
granted, by the state of Louisiana relative to the construction, opération, 
or use of said railroad within said state." Suppose the défendant com- 
pany, having authority to sellj had sold the property described in the 
mortgage act, could not thcivendee, in a suit at law, vindicate title to 
the lands in question? Would it be held that the said lands were not 
embraced in an act of sale in which such language as tdund in this mort- 
gage was used? The sanie words which, when used in act of sale, im- 
port a conveyance of certain landa must, when theyappear in act of 
mortgage, import a mortgage ofthoge lands. Manufacturing Co. v. Banh, 
119 U. S. 191, 7 Sup. Gt. Rep. 187. 

The New Orléans Pacific Rail way Company, by way of illustrating the 
inéquitable character of complainants' demands, says the New Orléans, 
Bâton Rouge & Vicksburg Railroad Company never built any of therail- 
way contemplated in its charter, and therefore never earned a foot of 
the landgrant. The contention as to the défendant company never hav- 
ing built any of the road is true, as a fact; but if it be true in law that 
title vested, by reason of the grant, in défendant company, and that fil- 
ing the map designating the route, in the gênerai land-oflBce, caused the 
title which was previously imperfect to acquire précision and attach to 
the lands mentioned in the grant, the fact as to whether any of the lands 
were earned by défendant company becomes a matter about which the 
gràutor, and not the assignée, may inquire, Between the New Or- 
léans Pacific Railway Company and the grantee, the défendant company, 
to whom congress saw fit, under such conditions as public policy sug- 
gested, to give the lands, there can be no question, under the facts in this 
case, for the court's considération as to whether one or the other or neither 
of the parties earned the lands in question. There may or may not bave 
been conditions imposed by congress on the grantee, the failure to comply 
with which would bave authorized congress, by proper proceedings, to 
Tyithdraw the lands from défendant company. But, so far as we are ad- 
vised, the grantor bas done nothing, beyond allowing the assignment of 
the lands to the New Orléans Pacific Railway Company, to affect the title 
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which was vested in the défendant conipany by the act March 3, 1873. 
And it is well settled that no individual can assail the title the govern- 
ment has given, on the ground that the grantee has failed to perform the 
conditions, if any, imposed on the grantee. Schvlenbergy. Harri'man, 21 
Wall. 44. The New Orléans Pacific Railway Company took the lands 
as they were held by défendant, subject to àll liens in equity or in law 
imposed on thera in favor of the bonafide holders of thèse bonds. There 
was no withdrawal of the lands by the grantor, and no new grant of them 
made to the -New Orléans Pacific Railwaly Company. 

Itwas the policy of thegovernment, probablyat the solicitation and in 
the mutual interest of both companies, to allow and sanction the transfer 
'of the lands, and the New Orléans Pacific Railway Company became the 
assignée, with full knowledge of ail the facts. Notably among thèse 
faets it was known that the grant was one in pressenti, not one infuturo, or 
a promise to make a grant; that défendant company had in November, 
1871, filed a map designating the route from Bâton Rouge, via Alex- 
andria to Shreveport, and that, by filing such a map, the title to the 
lands, previously imperfect, acquired précision, and attached to the lands; 
that the mortgage subjecting thèse lands to secure the payment of the 
bonds was registered at the company 's domicile; that, whatever rights, in 
equity or în law, the mortgagees hâve, were vested in them prior to the 
transfer, and such rights cannbt be affected by any equities which might 
appear to be in the New Orléans Pacific Railway Company because of 
the fact that that company constructed a railway from Bâton Rouge, via 
-Alexandriayto Shreveport. The facts and authorities show that what- 
ever rights remained in the sovereign grantor, after the passage of the 
act under which the land gr^nt was made to the New Orléans, Bâton 
Rouge i& Vicksburg Railroad Company, the title to the lands passed in 
preesentij'&nd'was complet edto that comipany when cofagress, in the in- 
terest of public policy, ailowed or provided for their assignment. Con- 
gress did not make any effort to retake the lands, or to make a new grant 
of them to the New Orléans Pacific Railway Company, and we may 
fairly presunle that its action, in allowing the transfer of the lands, was 
^bàsed on the view of the facts and law herein suggested . Considering 
that the lands at the time of the transfer were affected by complainant's 
mortgage rights, and that thissuit can affect no property of the New 
Orléans Pacific Railway Company, the assignée under the favor of the 
government,! and that complainant was in no way a party to the transfer, 
I do not think the facts set up by the assignée to show the absence of 
equity in complainant's demand can be heard to afiect the rights he 
clearly had at the time of the said transfer. A decree wiU be entered 
for complainant. 
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Missouri Pac. Ry. Co. v. Texas & P. Ey. Co., Beadfobd, (Intervenor.') 
(Circuit Court, E. D. Louisiana. January 2, 1888.) 

Railhoad Companibs—Rhceiveb— Injuries to Employés— Patment dp Wages. 
A switchman claimed from the receivers of défendant Company compensa- 
tion for injuries sustained in tlie line of his duty. Tlie master reported, ex- 
onerating tlie company from liability for négligence. Held, that it was just 
and good p'olicy for the company to pay wages during recovery from the in- 
juries 80 received. 

In Equity. Intervening pétition. 

J. S. Bradford, as intervenor, filed a claim agaînst the receivers of the 
Texas & Pacific Railway Company, for damages for injuries sustained by 
him while a switchman in the employ of that railway. The master, 
while exonèrating the receivers,.allowed the claimant his wages at $2.50 
a day for the 64 days he was laid up from his injuries. The receivers 
excepted to the master's report, on the ground that they were free from 
blâme. The following is the order of the court in the FreunâMch Case, 
referred to in the opinion: 

"Whereas it appears to the court, from évidence on file in this cause, that 
one S. Freundlieh. employed by the receivers in this cause in operating the 
Texas & Pacific Eailway property, while In the discharge of his duty as a car- 
penter in the car departmént at Big Springs, Texas, met with an accident, 
without any négligence on his part, whereby his left eye was struck with an 
iron sliver, resulting, after great pain and sufEering, in the total loss of the 
eye, and incapacitating said Freundlieh from work from June 9, 1886, toSep- 
tembèr, 5, 1886; and whereas the receivers in this cause doubt their author- 
ity to pay wages to said Freundlieh during the time he was so as aforesaid 
disabled by reason o£ said accident, and as it appears to the court that not 
only equity and good conscience justify, but good railway management, re- 
quires,,that in such cases wages be not stopped during temporary sickness 
and convalescence, resulting from accidents in the line of duty, unaceompa- 
nied with cohtributory negligeince, it is ordered and adjudged that said receiv- 
ers are àuthorized and directed to pay to said S. Freundlieh fuU wages'-frôm 
June 9, 1886, to September 5, 1886, the same as if during that period he had 
worked at his regular employment, provided the same shall not exceed one 
hundred dollars per month." 

W. W. Howe, for receivers. 

Pabdee, J., {oraïïy.) In this case, which is one where the intervenor, 
being an employé of the receiyers, claims compensation for damages re- 
ceived in the line of his duty, the master reports exonèrating the receiv- 
ers from liability for négligence, and yet allowing the intervenor payment 
of wages during the time he w^as laid up from his injuries. The évi- 
dence and report seem to be in, line with the Case qf FVetmdlich, and with 
othérs where the court bas de^med it just and good policy for the re- 
ceivers, to'pày liages during recovery from injuries received in the Une of 

>Beported by Charles B. Stàfford, Esq[i, of tlie New Orléans Bar. 
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duty, when undue carelessness of the employé did not contribute to the 
lînjnry. . ■■,■...■•,•.■,',■.■. 

The exceptions are overruled, and an orderwill be entered confirming 
the report. 



' Mahone rf alLv. Southern Tel. Ck). et <rf. 

Farmérs' L. & T. Co. V. Samb. 
{Cireuit Court, E. B. Virginia. Decembér 18, 1887.) 

AttobSby and Client-^Libk for SEsvidBB. — PuRCHASB Pendentb Litb. 
. In a Boit by bondholders to foreclo.se a mortgage of the corporate property 
and franchises, certai^i bondholders appeared, by,coun,sel, andcontested the 
Creditors' right to procéèd, and took varions steps' dUringthe progress of the 
flause, involvîng labOr and responsibility on tneir èbunsel. Subsequently, 

:a: duriiig 'the progress of the litigation, the$e contesting bondholders sold their 
bonds. , On pétition by t^eir counsel to bei allowed ,a:fee, payable ont of the 
dividend which irould gà tp thèse bonds, Jietd, that they had a lien upon such 
dividend, and that the purchasers of the bonds pendetiie lite took subject to 
thia lien. 

On Exfleptiong toMaster's Report.; 

Pétition of Garrington's executor and W. W. Henry to enforce lien for 
attorney's'fees agàinst the dividends on certain bonds formerly ownedby 
their clients, Which dividends were â fund in court. The suit in which 
the services wére rendered was due in which Mahone, àbondholder, was 
plaintitf, and the Southern Telegraph Company, défendant; the petition'^ 
alleging that défendant was insolvept, and seeking to wind it up. In this 
suit the Farmers' Loan & Trust Company fiGled a crdss-bill to foreclose its 
mortgage. A reçeiver Was appointed, who, under authority of the court, 
entered into a traffic arrangeinent with the Mutual Union Telegraph Com- 
pany. At this stage of the prbceediiigs, petitioner'a clients, bondholders 
of the Southern Telegraph Company, came in and attacked, unsuccess- 
folly, the regularity of the proceedings. After abandoning an appeal 
they sold their bonds for value in the New York market. 

W. W. Henry, for himself and Carrington's executor. 
An attorney bas an équitable lien on his client's papers, and the Judginent 
obtained for him, for ail his services in the case {In re Pasohal, 10 Wail. 493; 
Cowdéry V. Raitroad Co., 93 U. S. 354, 355; WylîeY. Coiee, 15 How. 519, 520;) 
and that, whether the amount of his compensation beagreed upon, or dépends 
on a qvMntummefuit, {Renick v. Ludington, 16 "W. va. 378.) The sale of 
the bonds uperated as anequitableasBignmentof thedecreeestablishingtfaem, 
and the purchasers took them subjçqt to ail equities, whether they had notice 
of them or not. 'Sextonv. Pike, 13 Ark. 193; Keniak y. Ludington, si^pra, 
Those buyjipg negotiable securities frona litigants, witb actual notice of the 
suit, mlist abide thé resuit of the litigation. 8cotlahd Co.v. Hill, 112 U. S. 
185, 5 Sup. et. Bep, 93. l'he asaignment of the bonds was the transfer of ne- 
gotiable paper, after maturity (which oocurred on the default in payment of 
interest as therein stipulated) andjudgment, and the transférée acquirednoth- 
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i ng more thantherightsofthetransf errer. 1 Daniel, Keg. Inst. § 724a; Davis 
V. Miïlen 14 Grat. 5. , 

John S. Wise, for purôhasers of the bonds. 

Notice is a necessary basiâ of the lien as against the défendant, {Read v. 
Dupper, 6 TermB,. 361; Aokermany. Aekerman, 14Abb..Pr. 229; McDonald 
v; JVapier, liGa. 89; MoDotoell v. Railrûad Oo., 4 Bosw. 670;) so in states 
where there are statutes, {Stone v. Eryde,2Z pie. 318; Dodd v. JSrott, 1 Minn. 
270, Gil. 205;) and as against the assignée, (iS'/'fflwiSv.JïazeWme, 2 N. H. 541; 
Zake V, Ingham, 3 Vt, 158.) An attorney has no claim on a fund in court 
against mpirtgagée or judgment creditor, e ven though thèse be bis own clients. 
In distributing money the court of common pleas is guided by the liens of rec- 
ord. Diibois' Appeal, 88 Pa, St. 231. Lis pendens does not apply to nego- 
tiablesecurities purcbased before maturity, nor to articles of commerce sold in 
the usual way. Oounty of Warren v. Marcy, 97 U. 8. 105. 

' Hughes, J. Petitionera say, ia their brief, that they were employed 
on bebalf of Charles Fowler and F. W. Bound, as well as other persons 
intériestiôà in the Mercbants' & Bankers' Telegraph Company, to represent 
in this court thé bonds of Powler & Bound, and toconduct Ihe litigation 
in thèip nacaes. They averthat the litigation wai not confined to the 
proof of thesaid bonds, but involved the jurisdiction of the court in the 
suit,- and the regulaxity and com;^eteiicy of the pleadings. Their effort 
wBs to trftbsfer the litigation to New York, where the trustée in thenïort- 
gage, Jwho was the complaînant in the cross-bill in the suit hère, had 
alreaidy filed a bill. Petitionera also attacked the validity of the issue of 
$629,000 of the bonds of the défendant company, induding those held 
by Mahone, the plaintiff in the original bill. They also attacked the 
traffic arrangement which was made by the receiver of this court wjth 
the Mutual Union Company. They also, on the requirement of their cli- 
ents, prepared (aie case for an appeal to the suprême court of the United 
stales ffom the final decree of this court settling the rights of the creditors 
of the défendant company, which appeal their clients afterwards aban- 
doned, haviag finally deteradined to sell their bonds. Petitioners allège 
that before this sale of their bonds by their clients, they themselves filed 
a pétition stating their services and charges, and praying that their claim 
be paid out of the gênerai fund in court, which had resulted from 
the sale of the défendant company's property. They furthermore aver 
thatthe persons who afterwards purchased the bonds of their clients had 
notieeof «their claim, and alleged lien upon the fund due their clients, 
through their counsei, Mr. John S . Wise. Their pétition for payment out 
of the genePal fund was disaïïowed by the court, and now, claiming a coun- 
sel's lien, they pray that the fee and charges due them. as counsei, for serv- 
ices performed under the orders of their clients, and for representing 
the bonds of their clients in this litigation, and proving them before the 
master, be paid by the court out of the dividends declared upon said 
bonds. They âver that they received a retaining fee of $200 from their 
clients, and no other compensation, and they pray now for an allowance 
of $2,500, out of the fund due on the bonds which they represented and 
proved. This pétition was referred, among other thii^s, to the master. 
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Before him no objection was made to tbe amount of thë fee which they 
claimed. The master reported against the claim of Oarrington's exécu- 
ter and Henry, basing his- action solely uppn the ground, as he states, 
that the bonds of Fowler&Bound, on which petitioiiers claim a counsel's 
lien were sold and pa^sed into the hands of the New York & Southern 
Telegraph Company, without any knowedge of the claim now asserted by 
petitioherSi **long before their pétition was filed." 

The qiiestions presented by the pétition, the proofs, and the very elab- 
orate and able briefs of Mr. Wise for the purchasing company, and of 
Mr. Henry for himself and Oarrington's executor, are thefollowing: (1) 
Were professional services rçndered at the requirement of petitioners' cli- 
ents? (2) Do they constitute a lien upon the fund decreed to Fowler & 
Bound or their assignées? 

When the pétition of thèse counsel for an allowance ont of the gênerai 
fund in court was before me, I had no hésitation in dismissing it. The 
labors of thèse counsel were adverse to the purposes of the suit, and 
whoUy obstructive. They were not directed to the benefit of th^ fund, 
and did not inure to itS benefit. There was, in my opinion, no imag- 
inable ground on which a' claim against the fund, on their part» could 
be rested, and their pétition was dismissed. The question now is a; dif- 
férent one. Thèse petitioners rendered various serviees as counsel, un- 
der tbe direction and at the command of their immédiate clients. They 
did their. masters' bidding, at the requestand for. the supposed interests 
of their clients. How valuable or effectuai their ■frork was to the gên- 
erai. fund, or even to their especial clients, is not to the point in the 
présent inquiry . They did work and labor for thpir own clients at the 
spécial instance and request of those clients, and are entitled to a quantum 
merwit compensation from some source. Primarily, it should probably 
come from their clients personally; but thèse are résidents of a distant 
state, and lïiay not be solvent or accessible. • Petitioners prefer to look 
to the fund, near at hand, in this court, which has accrued from the 
bonds of their clients which they proved in the cause, and upon which a 
dividend was decreed. And the question is, hâve they a claim upon 
this fund superior and ^nterior to that of the présent holders of tbe bonds,; 
and by direct or indirect. assignment from the clients whom the petition- 
ers represented in this Suit. 

It is not denied — it cannot be denied — that petitioners would hâve a 
valid counsel's lien upon the dividends decreed upon the bonds of Bound 
& Fowler if the bonds were ëtill owned and in the hands of thèse partic- 
ular holders. But, those bonds having been sold after dividends had 
been decreed upon them, the question arises whether the lien folio wed 
them, and whether they are still subject to the eqiiity of the quaniwn 
meruit, which petitioners at one time, beyond doubt, held upon them. 
The object of the suit in which the bonds were proved was to foreclose 
the mortgage by which the bonds were secured, call in the bonds, and 
liquidate them as far as the property of the défendant company would 
do so. From the very nature of the suit the holder ôf every bond had 
constructive notice ;of the litigation. Moreover, it is difficult to conçoive 
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how the holder of any of the bonds did not hâve actiial notice of the 
pendency of the suit at every stage of its progress. It is clear to me that 
the doctrine of lis pendens applied to ail the bonds, and ail the holders of 
them; and, moreover, that if any of the bonds changed hands during 
the litigation, the purchasers took them with actual notice of the suit, at 
least to the counsel who represented them in it. As soon as the suit was 
in progress, certainly as soon as any bonds were proved before the mas- 
ter, the bonds proved ceased to be absolutely negotiable, aud remained 
negotiable only in a quad manner; that is to say, remained negotiable 
subject to ail the equities that had attached to them by having become 
part of the subject-matter of the suit. Although still transférable by 
mère delivery from seller to purchaser, yet, technically, the transfer 
was an assignment under which ail the equities that bound the bonds as 
subjects of the suit remained with them and bound the dividends which 
accrued, by decree of court to the bonds. It was whoUy unnecessary to 
impound the bonds in the hands of the master in order to fix and per- 
petuate this lien upon them. 

The numerous authorities cited in the able briefs, both of Mr. Wise 
and Mr. Henry, more particularly the later décisions of the suprême 
court of the United States on the subject of counsel's fées, and the case 
of Benicà v. Ludington, 16 W. Va. 398, cited and enforced by Mr. 
Henry, establish the propositions I hâve stated. The lien of an attorney 
upon the fund he represents in court, as against his own clients, and 
their assignées, pendente HU^ is so well established, and ought by this time 
to be st> iwell known to those who deal with litigants in respect to bonds 
which become the subject-matter of litigation, that no hardship can be 
presumed to resuit, or ought to resuit, from the enforcement of it by the 
courts. 

I am clearly of opinion that the services rendered their clients by Car- 
rington & Henry, at the instance and request of those clients, ought to be 
compensated, and constitute a lien upon the dividend that was declared 
by the court upon the bonds of Fowler & Bound. I might award a less 
or greater amount as a quantum meruit for those services than the one 
which the petitioners claim, if that matter had been litigated before the 
master and passed upon in his report. But, in the présent stage of the 
controversy, it does not seem compétent for me to open and consider 
that matter. I will therefore sign a decree granting the prayer of the 
petitioners, 

v.33F.no.l3— 45 
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1 MipDATJGH V. Bacheldbb et ol. 

(Circuit Court, D. Massachusetts, January 80, 1888.) 

Ybndob AHD Vendée— MoetgagedPkoeertt—Patmeht op Mobtgagb. 

■VVhere vendees buy a pièce of mortgaged property for a certain Bum, bnt 
'%itli nô understanding or àgreemeni tliat they are to pày the mortgagd as 
' à part of the considération, they are not liable to their vendor. the mortgagor, 
: trhq haa been compelled to pay the mortgage debt. 

S,, 0. Nichph and 0, K. Ccibb y for plaintiff, 
/. JV". JMoraAaî, for défendant. 

GoLT, J. This case was heard by the court, jury trial having been 
waiveid. It appears that on June 26, 1866, the plaintiff made a mort- 
gage note for $1,200, payable to the order of John Dorchester, se- 
ouréd by ai deed ôf trust of certain land situated in Chicago, Illinois, 
whieh was âuly recorded. Subsequently, on November 19, 1866, the 
plaintiff coaveyed by deed to one of the défendants John Q. A. Bach- 
elder the feame premises sùbject to said mortgage. Some months after 
Bachelder conveyed the same premises to bis brother Cyrus T. Bachel- 
der, the other défendant, subject to the same mortgage. In December, 
18^78, Dorchesterv the mortgagee, brought suit against the plaintiff in 
the circuit court for Gook côunty, Illinois, for the amount of said note, 
and interest,, and in November, 1882, judgment was rendered against 
the plaintiff for $2,407.97, and costs, which judgment was satisfied De- 
cember 18, 1882. 

The présent suit is brought to compel the défendants to pay the mort- 
gage debt on the ground of an implled contract arising out of the puir- 
chase of the land from the plaintiff. The position taken by the plaintiff 
is this, that under the laws of the state of Dlinois, where real estate upon 
which there is a mortgage is sold for a given price, and the amount of 
the mor^àge is deducted from the purchase money and left unpaid in 
the hands of the purchaser, the law treats the amount so deducted from 
the purchase:moBey as being left in the hands of the purchaser for the 
purpose of paying the incumbrance, and implies a promise on his part 
to pay the incumbrance with. the portion of the purchase money left in 
his hands. In the présent case, the considération mentioned in the deed 
from the plaintiff to Bachelder was $7,891.65, and the deed contained 
the folio wing provision: 

" This deed is given subject to the conditions of two certain trust deeds, the 
lirst is given by Henry C. Middaugh to Thos. D. Snyder, dated June 26, 1866, 
in the sum of $1200, and recorded in the recorder's office of Cook county, Illi- 
nois, .luly 9, 1866; and the second by Henry C. Middaugh to George Scoville 
in the sum of $2420, dated July 2, 1866, and recorded July 6th in said record- 
er's office." 

The amount of cash paid by Bachelder was $4,000. 
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This case turns upon the nature of the contract which was made be- 
tween the parties. If it wàs a mère purchase for $4,000 of the equity 
of rédemption by Bachelder, then it is clear he is npt liable in this suit. 
On the other hand, if it was understood that the purchase money for the 
property was $7,891.65, and the amount, after deducting $4,000, was 
left in the purchaser's hands for the payment of the two mortgages, or 
if, by the terms of the deed, the purchaser was to pay the mortgages, 
then the défendant could be held in this suit. The deed appears to be 
in the ordinary form, and contains no such undertaking on the part of 
the purchaser. Nor does the plaintiff prove that the purchase-money 
price for the property was $7,891.65, and that the sum remaining aftei 
$4,000 was left in purchaser's hands to liquidate the mortgages. The 
facts are that plaintiff left this property for sale in the hands of hi? 
agents, Snyder and Lee, and the sale was made through them. Neither 
of them is called as a witness. The défendant John Q. A. Bachelder 
swears that Lee sold him the equity in the land for $4,000, and that 
nothing was said about assuming to pay any mortgage. What the plain- 
tiff may hâve thought about the nature of the contract, or what he may 
bave told his agents, is immaterial to the issue hère. He left the mat- 
ter in the hands of others. The sum named as the considération in thr 
deed is by no means conclusiye of the fact that the payment of outstand- 
ing incumbrances constituted part of the purchase money, and so bound 
the purchaser to pay them, Nor does the récital in the deed that it la 
given subject to certain mortgages prove this. The plaintiff must show 
an agreement on the part of the défendant that thèse incumbrances were 
intended to be a part of the purchase money. In the ordinary case of 
the purchase of land, subject to mortgage, there isno implied promise 
on the part of the purchaser to pay the mortgage debt. The cases cited 
by the plaintiff do not sustain his position. In TwicheU v. Meara, 8 
Biss. 211, there was an express récital in the deed that the mortgage 
wàs a part of the considération named, and Judge Blodgett thus clearly 
defines the rule: 

" The rule is probably as contended by the defendant's counsel that the pur- 
chase of an equity of rédemption f rom a mortgagor of real estate does not 
make the purchaser personally liable to the mortgagee. But where the pay- 
ment of an outstanding incumbrance, created by the grantor, constitutes part 
of the purchase money, the law implies an undertaking by the purchaser to 
pay it, and the mortgagee may recover in assumpsit. " 

In Comstock v. Hitt, 37 111. 542, the court holds that, in the absence 
of any agreement that the mortgage debt shall constitute part of the con- 
sidération, there is no implied promise to pay the debt; and to the same 
effect is Fmvler v. Fay, 62 lU. 375. 

In the présent case, the plaintifiF, having failed to prove any agree- 
ment on the part of the défendant that the incumbrances constituted a 
portion of the purchase money, judgment must be entered for the dé- 
fendants, and it la so orderëd. 
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WlLKINSON V. CULVEB. 

{OireuU Court, 8, D. New York. February 7, 18880 

Plédgb— Agebkmbnt for Collection— Effbct. 

Défendant executed notes to a: trust company, and delivered bonds and 
choses in action as collatéral .security. The company signed an agreement 
regarding the securities, wiiich provided that the proceeds arising from the 
sale of the securities and recovered from the choses in action should be ap- 
plied to pay ofE the notes, subject to the repayment of moneys expended by 
the company in prosecuting daims or selling securities. Meld that, under 
this agreement, the company was not bound to sell the bonds in the absence 
of aay request to sell, nor to commence suits; nor was it bouud to prosecute 
suits at its own charge and risk. 

At Law. Motion for new trial. 

This action was brought by George Wilkinson, as receiver of the Amer- 
ican Trust Company, against Deloa E. Culver. 
Ckmrtlcmdi Parker, for plaintiff. 
R. Floyd Clarke, for défendant. 

Shipman, J. This is a motion by the défendant for a new trial of an 
action of debt upon judgment. The original action was upon sundry 
promissory notes of the défendant to the order of and owned by the 
American Trust Company, In this suit the défendant filed a counter- 
claim, in which he sought to recover damages against the plaintiff for 
the alleged violation by the trust company of its agreement with the de- 
fendant in regard to the property which was pledged to it as collatéral 
security for the payment of said notes. On February 24, 1876, the de- 
fendant executed and delivered to said company his five notes, amount- 
ing in ail to $39,631.29, and also delivered to it certain railroad bonds, 
and assigned to it choses in action, as collatéral security for the pay- 
ment of said notes. The choses in action were his claims against in- 
dividuals and a railroad corporation arising out of his con tracts with them. 
The défendant drew a déclaration or agreement in regard to said pledged 
property, which the trust company signed. This agreement, after de- 
scribing the defendant's notes, and declaring that it held for his benefit 
certain choses in action, stock, and bonds, which it described, contained 
the foUowing clause: 

"The proceeds arising from the sale of said securities, and recovered from 
said choses in action, are to be applied to pay ofl said notes and interest, and 
the remaindèr is to be paid to said Delos E. Culver, or his légal représenta- 
tives, subject to the repayment of moneys expended by said American Trust 
Company in prosecuting claims or selling the securities." 

Two of the claims were not prosecuted. A suit upon another claim 
had been instituted by the défendant, and was thereafter successfully 
prosecuted by the company at its expense. 

It is insisted by the défendant that the necessary implication of the 
contract is that the trust company was under an obligation to sell the 
eecurities, and to prosecute the claims, at its own risk and expense. No 
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request to sell the bonds was proved. I do not perceive tliat the con- 
tract coiitains, by implication, an agreement on the part of the pledgee 
that it would sell the bonds and commence suits, and do not think that 
it can be inferred or presumed from its terms that the trust company 
bound itself to prosecute suits at its own charge and risk. It cannot 
fairly be presumed, from the language of the contract, that the obliga- 
tion of the Company difTered from those usually and naturally resting 
upon holders of collatéral security of the same character, viz. , that a sale, 
in the absence of a request to sell, or the commencement of suits, was 
not compulsory, but was to be at the discrétion of the pledgee. 
The motion for a new trial is denied. 



RoBBiNS et al. v. Robertson, Collector. 

{Circuit Court, 8. D. New York. January 19, 1888.) 

CusTOMs DtrTiES— Classipicatioït— Stbel Obnaments. 

Whether articles made of eut steel, steel, brasB, copper, or mother of pearl, 
used as ornaments for belts, dresses, and sometimes for the bair, are dutiable 
as "manufactured articles not speciflcally provided for, composed wholly or 
in part of iron, steel," etc., or as "jewelry of ail kinds," dépends upon the 
meaning attached by the trade tothe phrase "jewelry of ail kinds,"witb réf- 
érence to which congress is presumed to legislate in the tariff acte. 

Action to Recover Back Customs Duties. 

This was an action by Aaron S. Robbins and others to recover excess 
of duties paid on articles made of eut steel, of steel and brass, and of 
mother of pearl. They were of an ornamental character, were used to 
decorate belts, dresses, cloaks, bats, or bonnets, and were, in some in- 
stances, intended to be used as ornaments for the hair. They were de- 
scribed in the invoices by various names, such as "steel buckles," "steel 
ornaments," "steel cloak clasps," "steel daggers," "steel pins," "mock 
jewelry brooches," "mock jewelry ornaments," "steel hair-pins," "bonnet 
pins," "dress pins," "steel head-bands," "steel and pearl buckles," "mock 
jewelry buckles," etc. They were assessed for duty under paragraph 216 
of the tariff act of 1883, as "manufactures, articles or wares, not spe- 
cially enumerated or provided for in this act, composed wholly or in part 
of iron, steel, copper, lead, nickel, pewter, tin, zinc, gold, silver, plati- 
num, or any other métal, and whether partly or wholly manufactured," 
and duty at the rate of 45 per cent, ad valorem exacted. The importer 
claimed that they were dutiable at 25 per cent, ad valorem, under para- 
graph 459, as "jewelry of ail kinds." 

Hartley & Coleman, for plaintiffs. 

Stephm A. Walher, U. S. Atty., and W. Wkhham Smith, Asst. U. S. 
Atty., for défendant. 
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Lacombe; J.; (orally-chartiing jury, after ruling uponihe sufficîency of cer- 
tain protests.) . In the earlier teriff acts of 1789,: 1790, and 1794, duty 
was laid upon jewelry and paste work. In 1816 duty was exacted upon 
jewelry, precious stones, ;and pearls of aU kindâ, set or not set, Bristol 
stones, aU paste work, ail articles composed whoUy or chiéfly of gold, silver, 
etc. In the tarifif act of 1842, August 30th, besides a duty upon gems, 
precious stones, and imitations thereof, there is laid a duty on jewelry 
composed of gold, silver, or platina, 20 per cent.; and on gilt, plated, 
or imitation jewelry, 25 per cent. In the act of 1846 there was a duty 
also laid on jewelry, real or imitation. At that time, y ou will perceive, 
congress had recognized that there existed a distinction between jewelry 
and imitations of jewelry; that there was such a thing as real jewelry; 
that there was such a thing as imitation jewelry. When, therefore, 
congress undertook to legislate in 1883 bypassing the tariff act under 
which thèse goods in suit were entered, there existed hère a statutory 
distinction between "jewelry real" and "jewelry imitation." In other 
words, it was recognized by the statutes that both classes of articles ex- 
isted, — real jewelry and imitation jewelry. The act now before us, para- 
graph 459, lays a, duty on "jewelry of ail kinds, 25 per centum ad val- 
orum.^ In view of the fact that, when the act was passed, it was known 
to congress that a distinction between real and imitation jewelry as two 
différent kinds of jewelry had been made for many years in tariff acts, 
/^tmust be assumed that congress intended that ail jewelry, the imitation 
jewelry as well as the real jewelry, should pay a duty of 25 per cent. 

That brings us to the next question in the case: what is jewelry? The 
Word "jewelry " is generally used as including articles of personal adom- 
ment, and the word further imports that the articles are of value in the 
community where they are used. A belt of cowry shells, a necklace of 
bears' claws, a head ornament of sharks' teeth, though possessing no 
value in themselves, are esteemed valuable in the communities where 
they are worn; and -we, therefore, constantly find them referred to in 
books writtenin theEnglish language, — bocks of travel, standard works, 
encyclopÉdias, andscientific dissertations upon sociology — wefind those 
articles described in those books as "jewelry." The articles of value uaed 
for Personal adornment in our civilization are, and for centuries hâve been, 
the precious metals, — gold and silver, to which, I think, platina isnow 
generally added,— and what are known as precious stones, — the dia- 
mond, sapphire, ruby, etc. Articles manufactured from those for the 
purpose of personal adornment are known, as the witnesses on the stand 
told you, as articles of jewelry, and such testimony is accordant with 
your own knowledge as to what is the ordinary use of the term "jew- 
elry." 

We hâve found, however, that besides jewelry there is such a thing as 
imitation jewelry. Jewelry, of course, is an expensive article, and as 
many people désire to wear ornaments without being able to pay the 
price required for real jewelry, the manufacture and the use of imitation 
jewelry hâve corne into existence. Now, what is an imitation pièce of 
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jewelry? It need not necessarily be a counferféit,— -that is, ît need not 
be an exact simulation of a particular article which it is intended to take 
the place of. If by a pleasing combination of appropriate -materials, by 
an attractive arrangement of parts, an article is produced bearing a gên- 
erai resemblance to real jewelry ornamenta, and suitable for similar uses, 
it may fairly be called imitation jewelry. Nor does the fact that the 
original jewelry of which it is an imitation has become obsolète prevent 
its being considered, in the ordinary use of the English language, as im- 
itation jewelry. We ail know from our reading that three or four hun- 
dred years ago articles of jewelry were used to ornament the head-gear, 
and to ornament the dress. If their use has entirely ceased to-day, that 
fact would not make articles now reproduced in imitatiba of them any 
the less imitation jewelry because real jewelry of the same kind is not 
now worn. If, therefore, we had to deal only with the ordinary use of 
the terms of the English language in disposing of this case, I should 
leave no question to you for your considération. That, howeyer, is not 
ail that has to be determined in disposing of the cases brought under the 
tarifif acts. 

The tariff acts deal with the trade and commerce of this country. 
They are produced by congress upon elaborate and exhaustive investi- 
gations into the condition of that trade and commerce, and in fùll famil- 
iarity, we must assume, with the terms used in such trade ànd com- 
merce. It is therefore a rule which has been laid dôwn by the suprême 
court, in repeated décisions, that descriptive terms applied to articles of 
commerce shall be understood according to the acceptation given to them 
by commerciiftl men in our own ports at the time of the passage of the act 
in which they are found. It matters not, therefore, hère what may be 
the ordinary meaning of the words "imitation jewelry," or the ordinary 
meaning of the words "jewelry of ail kinds," if you arrive at the conclu- 
sion, from the testimony introduced before you, that those words bave 
in the trade and commerce of this country acquired a distinct mesaning 
différent from their ordinary meaning. If they bave acquired such 
meaning, and thèse goods are not within the scope of that tneaning, then 
they cannot be considered as jewelry, although, were it not for that cus- 
tom of trade and system of trade nomenclature, they might be so eonsid- 
erçd. You perceive, therefore, that you wiU hâve to détermine, from 
the évidence before you, first, whether there was any gênerai, well-known, 
wide-spread meaning in trade, and commerce — that is, in the trade and 
commerce that dealt in articles of jewelry and articles of this kind — 
which gave to the word "jewelry" a meaning différent from what it had 
in ordinary language. If you arrive at the conclusion that there; was 
some spécial trade définition of the word "jewelry," that dealers in the 
article always used it as meaning a particular kind of goods, then I 
charge you that congress must be assumed to hâve legislated with knowl- 
edge of that meaning, and that the word is tased in the àct in the same 
sensé in which it is used in the trade. If you arrive at the conclusion 
that there is an existing trade meaning, you are then to détermine whether 
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thèse 'articléSjiOr any of them or ail of them, are or are nôt within the 
définition of th« Word "jewelry " as you find it in the trade. 

The jury found a verdict for the plaintififs for 8200.20 principal, $44.11 in« 
terest from the date of each payment; total, $244.31. 



KiDD V. HOERY. 

{(JiT<iuit Court, E. D. Pennsyhania. January 16, 1888.) 

1. Patents pob Inventions— iKFRiHaBMBNT—GAS Appabatus. 

The éssential parts (so far as hère involved) of thé device in letters patent 

: No. 247, 925, for an "apparatus for enriching gas, " or hèater, are a chamber 
provided with a séries of corrugations, and a disk or partition for causing a 
circulation of gas through the chamber, dividing it into currents, the only 
means, as wàs supposed, of thoroughly heating the gas, and feeding the hy- 
dro-carbon suffleiently. He!d, not infringed by a device for heating, where 
the gas is eonâned in the pipe, jn its ordinary f orm, and is heated by sur- 
rounding this pipé' with a loose-fltting tube, or cover, into which heat from 
the illùminating burner is collected, and thus thrown npon the pipe; the col- 

. umn of gas notbeing divided into currents, and not heated throughout, the 
fâet that the heat is suflOicient to fuse the hydro-carbon being unimportant, 
since the supposed necessity of heating the gas thoroughly, and the device 
for regulating the heat, are obviated by the device. 

S. SaMB— CoirBTEDCTION OF— DRAWIH0S. 

In this case, although the drawings flled show another form of heater, as 
well as the one for which letters patent issued, as there is no ambiguity, and 
nothing lef t for construction, tho drawings of the patent should not be ref erred 
to in construing its daims. 
8. Samb— Invention — Detachino Part of Device. 

A patent issued for a device to render détachable a part of a machine, by 
' substituting a screw for the original f astening, will not be sustained. 

In Equity. On bill for injunction. 

Prands Ravik and A. Q. Keasby, for complainants. 

E. Clinton Rhoada and F. CarroU Brewster, for respondent. 

Per CtîRiÀM. The bill charges infringement of letters patent No. 247 ,- 
925, for "apparatus for enriching gas," dated October 4, 1881; and of 
No. 333,862, for "carbureting attachaient for gas-flxtures;" dated Jan- 
uary 5, 1886, issued to Joshuâ Kidd* The first of thèse letters is foran 
improvemerit on the invention of Livezey and Kidd, patented a year 
earlier. This is so stated in the spécifications in the following terms: 

"My invention relates to improvements in the invention for which letters 
patent Ne 227,549 were issued jointly to myself and James Livezey, for ap- 
paratus to enrich gas, by mingling with it the heated vapor of hydro-carbon 
naphthaline, or other hydro-carbon." 

The gênerai features of Livezey and Kidd's apparatus were a gas-fix- 
ture having a ôarbureting vessel (of spherical or other convenient form) 
attached at the bottom, with gas-burners arranged under each, to heat it. 
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The illuminating burners were placed overthis vessel, and iramediately 
above them was an enlargement or outward projection of the gas-pipe, 
which extended over thèse burners, to reçoive their beat and communi- 
cate it to the descending column of gas. In opération the burners under- 
neath the carbureting vessel fused the hydro-carbon, and thus raised a 
vapor, through which the gas was conducted; it then passed up to the 
illuminating burners, whose fiâmes heated the projection in the pipe, 
and, consequently, the gas fiowing down. The object of communicating 
beat to the gas was not to fuse the hydro-carbon, but to assist in present- 
ing it to the burners- in the most favorable condition for illuminating 
purposes. The complainant's improvement (as far as hère involved) on 
this apparatus of Livezey and Kidd, consists in the peculiar character of 
heater which he placed above the illuminating burners, whereby the de- 
scending column of gas is separated into thin currents, and thoroughly 
heated throughout, to fuse the hydro-carbon, and dispense with the 
burners undernea th. He describes the device as folio ws: 

C, C, indieate a set of ordinary burners that are employed for illuminating 
and heating purposes, and to the main gas-pipe through which the supply of 
illuminating gas is derived. The gas f rom the pipe passes over an extended 
heating surface before passing to the carbureting vessels, and, as a means of 
providing such extended heating surface, I arrange above the burners aheater, 
E, consisting of a métal shell, that can be composed of two disks, e, e, eaçh 
having a central opening, F, formed through the same, and eàeh being provided 
upon its liitler face with a number of corrugations that form passages, se ar- 
ranged that the gàs will flo w through the same, in order to be thoroughly heated. 
As shown in Figs. 1 and 2, the opening through the heater, which is formed 
by thèse openings, F, in the disks or halves of the heater, is divided into two 
parts by a thin métal plate, or disk, F, that also lies between the two halves 
of the shell in order that the gas will flow from pipe, D, through opening, F, 
in the upper portion of the heater; thence out to and around the periphery 
of portion, F, and back through the passages in the lower portion of the heater 
to the pipe, H. It will be observed that the intermedlate métal partition plate 
does not close the outer channel adjacent to the meeting rims of the halves of 
the shell, so that the currents of gas from pipe, A, will impinge upon and be 
split by the! partition plate into divided currents flowing outward through the 
corrugations of the upper half, passing around the periphery of the partition, 
and then back through the corrugations of the lower half to the gas-pipes, H, 
that connects with the heater, and establishes portion of a pipe connection be- 
tween the heater and the carbureting vessel. 

The second claim (-to which the charge of infringement is confined) is 
for this heater, and reads as foUows: 

"The combination with the pipes, D, H, of the gas-heating chamber, E, 
arranged above the burners, and provided with a séries of channels or corru- 
gations, and a disk or partition, F', for causing a circulation of gas through 
the heater, substantially as described." 

This language is plain; nothing whateveris left for construction. The 
claim is for the combination of the several parts of the peculiar heater 
described. Of course it covers équivalents, but to say that a heater 
which does not combine the essential éléments of this device is an équiv- 
alent, simply because it communicates sufficient beat to fuse the hydro- 
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Carbon, is a mistake. The essential parts of the de vice are the "cliamber 
provided with a séries of corrugations, and a disk or partition for causing 
a circulation of gas through " the chamber. The complainant believed 
it necessary (at the date of his invention) to beat the gas throughout and 
thoroughly, to fuse the hydro-carbon sufficiently ; and it was only by di- 
viding the column iiîtd thin currents that this could be accomplished. 
The communication of beat to its surface would leave the center cold — as 
gas is a non-conduetor. He therefore devised the heater described. 
The drawing filed, it is true, shows another form of heater, as well as 
this, in which the peculiar features above described are omittedj and 
it is referred to in the spécifications. It is aJso true that the draw- 
ings of a patent may be appealed to in construing its claims, if the lan- 
guage is ambiguous, and leaves soniething for construction. But hère, 
as we hâve seen, nothing is left for construction. The inconsistency 
of the drawing with the claim is, doubtless, attribùtable to the fact that 
the complainant niade a broaderclàim at theoutset. He supposes him- 
self entitled to the crédit of inyenting a metkod for fusing the hydro-car- 
bon by heat from the illuminating burners, and,: consequently, made 
his drawing consistent with this view. The department, however, pared 
his claim down to the spécifie aM narrow limita in wMch it was allowed. 
While be esipressly disclaimed his original pretensions, in accepting this, 
the drawing was, no dojibt, allowed to remain asôriginally filed. 

It is qùile dear that if thç claipi were broader ;t woul,d conûict with 
the letters previously granted to Livezey and Kidd, to which, as we bave 
seen, the patent is expressly stibordinated by the spécifications, if not 
with other priOr inventions, and thus be rendered void through anticipa- 
tion. Whéther or not Kidd and Livezey's device (oyer the illuminating 
huniers) would çommunicate sufficient beat to fuse, the hydro-carbon is 
unimportant. If not, it is clear that no more was required than simple 
enlargement to make it do so. What bas been said virtually disposes 
of the complaint founded on thé first patent in suit. The respondent's 
heater bas not the peculiar and essential parts of the complainant's. 
The "chambér provided with â eilf face ofcbannels and corrugations, and 
a disk partition for causing circulation of jgas through the heater," are 
not in it. The gas is eonfined to the pipe, in its ordinary form, and is 
heated by surrounding this with a loose-fitting tube, or cover, into which 
beat from the illuminating burners, is collected, and thus thrown upon 
the pipe. This heater will not do what the compfainant's does,— divide 
the column of gas into separate currents and beat it throughout. It beats 
only the surface. That this is suflScient to fase the hydro-carbon is not 
important. The complainant, at the date of his invention, as we bave 
seen, beliévéd sùch heating to be insufiicient, and therefore provided 
a device to beat the gas throughout. He afterwards found, however, 
that at times the beat thus created was too great, and that a regulating 
device (which heattached) was necessary to control it. The respond- 
ent's heater avoids this necessity, and dispenses with the device. It is 
thus seen that the heaters are not the same, either in gênerai character 
or eflfect.!: : - i 



THE MAIDEN CITY. 715 

As respects the charge of infringing letters Nb. 333,862, ît is sufB- 
cient to say that we cannot sustain the patent. It is for rendering the 
carbureting vessel détachable, virtually for reraoving the solder which 
constituted the original fastening and substituting a screw. That is the 
whoJe of it. The opening originally left for inserting a pipe would, of 
course, answer as a feeding place when the vessel was detached; and, 
with this opening, of course another in the side would be superfluous. 
Surely \yhen the convenience of fiUing the attached vessel was realized, 
any ordinary mechanic would hâve suggested the means of making it 
détachable. The question of infringement hère need not be considered. 

The bill must be dismissed, with costs. 



The Matden City. 

Gastover t. The Maiden Cmr. 

(District Court, 8. D. Alabama. July 80, 1887.) 

t. Smpprtra— Chartee-Paett— ExcBSB op Freight. 

Plaintiff chartered a vessel for a lump sum. The master of the vessel made 
a subcharter-party, the freight earned on which exceeded the lump sum re- 
maining due on the original charter-party. Held, that the master was not 
justified in refusing to pay over such excess to plaintiff by the existence of a' 
separ&te contract between plaintiff and a third party as to the disposition to 
be made of such excess. 

3. Samb— ChaktbkPartt— RiGHT TO Excess of Freight— Remedy Agautst 
Ship. 

If a végsel is chartered, and the master is agent of the owners, it is his duty 
to collect freight for the charterer, and the ship will be liable for a refusai to 
pay over on his part uniess the master is made the cliarterer's agent by vir- 
tue of some express authority conferred on him by the charter to act as hÎB 
aM;ent. 

In Admiralty. Libel for excess of freight earned. 

January 7, 1884, A. Berryinan, as the master and agent of the bark 
Maiden City, of St. John, New Brunswick, then at Newport News, Vir- 
ginia, chartered that vessel to A. Gastover to take a cargo of cotton from 
Norfolk^ Virginia, to Barcelona, thence to proceed in ballast to Trapani, 
Sicily, and there take on a cargo of 1,300 tons of sait and carry the same 
to Boston or Gloucester, Massachusetts. The lump sum to be paid was 
£1,800 — £1,200 at Barcelona, and the balance on delivery of the sait. 
On the same day the master made a subcharter-party with Richard Gur- 
ney, under which the vessel was to proceed from Barcelona to Trapani, 
and thence take on sait as above. At Barcelona the amount stipulated 
was paid, and the freight on the sait realized £747, 10s. — about $713.90 
more than was, under the lump-sum charter-party, to be paid on the 
full completion of the voyage. This amount the master refiised to pay 
over, and for it Gastover libels the vessel in Mobile. The master inter- 
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venes, as claimant, and sets up sundry défenses mentioned in the opiu- 
ion. 

Overaïï & Bestor, for libelant. 

E, H. Clarke and PiUands, Torrey de Hanaw, for claimant. 

TouLMiN, J., (afier stating thejacis as above.) The issue between the 
parties is as to the right of libelant to recover from the bark Maiden City 
the excess of freight coUected by the master on the sait cargo under the 
snbcharter-party; that is to say, the amount of freight coUected by him 
over and above that due the ship under the original or lump-sum char- 
ter-party. 

The several charter-parties should be taken and considered together, 
, in order to ascertain what the contract really was between the parties. 
The lump-sum charter-party provides that the freights which are earned 
under the subcharter-parties shall belong exclusively to the charterer» 
(libelant,) subject to the lien of the ship for freight under that charter- 
party, and that it shall be paid to charterer's agent, and the sait charter- 
party provides that the freight under it shall be paid to the master or 
agent. While the libel does not allège that it was paid to the master, 
the answer does so state. But the libel avers that the master bas failed 
and refused to pay over such freight in accordance with the contract, and 
with his duty. The charter-parties were made by the master for the 
ship, and the subcharter-parties were signed by him in accordance with 
the terms of the original or lump-sum charter-party. The contention of 
.claimant is, — Mrst, that libelant is not entitled to recover at ail, because 
it appears by the évidence that one Barton Myers, the ship-broker who 
negotiated and procured the charter-parties, is to receive whatever may 
be recovered in the case, and that libelant has no interest in it; and, sec- 
mid, that if libelant is entitled to recover at ail, he cannot maintain this 
suit m rem against the vessel, but that his remedy is in personam against 
the master. 

It does appear from the évidence that, by some agreement between 
the libelant and Myers, the latter was to get the benefit of any profit that 
might be made out of or under the charter-parties over and above the 
iÇl,800 provided to be paid on the lump-sum charter-party, and that 
the libelant agreed to give such profit to Myers in considération of the 
Iptter's guaranty to him against loss on the lump-sum charter-party. 
Whatever , profit Gastover should make he was to let Myers hâve, and 
whatever be may recover. in this suit he is under obligation to pay over 
to Myers; henceit is that Myers says Gastover has no interest in the suit, 
and that the money recovered will belong to him . The master and owner 
of the vessel had nothing to do with this agreement. It seems to me 
that it does not atfeot them in any way, and, in my judgment, it can 
hâve no influence on the contract between libelant and tlvo ouip, wniuh 
is the foundation of this suit. The contract on which the proceeding is 
based is a maritime contract, to which Myers was not a party, It has 
not been assigned to him. He has no interest in it, so far as the con- 
tract itself ahows, and he could not, under the évidence, maintain an ao- 
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tion on it. If a suit can be maintained on this contract, and for the 
money due under it, my opinion is that Gastover is the proper party 
complainant, and what he does with the money recovered , or what hia 
obligations are as to it, are, it seems to me, no concem of the claimants. 
If the master coUected freight money which the libelant was, under 
the contract, entitled to, then ought he not in equity and good conscience 
to recover said money? But is the ship liable for it? I think this dé- 
pends on the question whether the master, in collecting the money, did 
so as agent of Gastover, or by virtue of bis oflBce as master of the vessel. 
If the master had been authorized to sell the cargo as Gastover's, and to 
collect and return the proceeds thereof to him, he would bave been his 
agent, and his refusai or failure to pay over such proceeds would hâve 
created no liability on the ship and owners, but would hâve created a 
Personal liability of the master only; or, if the master had been the con- 
signée of the cargo, then ail his acts relating to the sale and disposition 
of it after it was carried to the port of destination would bave been as 
agent of the shipper, and the ship and owners would not beresponsible. 
If he had been especially designated and authorized by Gastover to 
collect his freight, and he had donc so, and then refused to pay it over, 
it would bave been a personal liability only. See The Waldo, Daveis, 
161; The Wëliams, 1 Brown, Adm. 208. But those acts of the master 
which are in the scope of his authority and duty as master bind the 
owner, and create a lien on the vessel. The master was the agent of the 
owners of the ship in making the charter-parties. If a vessel is char- 
tered, and the master is the agent of the owners, it is his dutj' to collect 
the freight money for the benefit of the charterers. 2 Pars. Ship. & 
Adm. 26; 2 Pars. Mar. Law, 391. But if he fails to collect it, and the 
charterers had appointed an agent to do so, the ship and owners would 
not be responsible for such failure. Wheneverthe master's characteras 
master is dropped, and that of super-cargo or consignée is begun, then 
his acts in relation to the cargo are not binding on the ship arid owners. 
But the ship and owners are responsible for the acts of the master done 
by him, as such, in the discharge of his duty, and under the authority 
possessed by him as master, 2 Pars Ship. & Adm. 29, and note. 
There is, in my view of this case, a clear distinction between it and the 
cases cited by the claimant. The case of The New Hampehire, 21 Fed. 
Rep. 924, was where the master dealt with the cargo. His character of 
master was dropped, and that of super-cargo or consignée began. And I 
think the court there draws a distinction between that case and one like 
this, and, in effect, décides that a contract to deliver the cargo to a con- 
signée named in the charter-party or bill of lading, and to collect from 
him the freight, and to pay it over to the consignée, (or, as in this case, 
the charterer,) makes the vessel liable for the conversion of the money, 
if coUected by the master, and not paid over by him. In the case of 
Wekh V. McClintock, 10 Gray, 215, a case at common law, Shaw, C. J., 
says: "The défendant, as master, had the right, by the gênerai maritime 
law, to receive the whole of the freight, as by the biU of lading which 
he had signed, but for the money he would hâve thus received he would 
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'bè aoéoUntable to the charterers,"eto.; and conoludes by saying"that it 
is a common rule of maritime law that when money is due on bills of 
lading, whoever is owner, either absolutely or for a particular voyage, it 
is the right of the master, in the first instance, to collect it." 

My opinion is that the con tract made by the master, as master and 
agent of the bark, and to be found in the charter-parties, was a maritime 
contract, within the scope of his àUthority as master, under the maritime 
làw, and that it per se hypothecates the ship; that by this contract the 
charterer (libelant) was entitled to the excess of freight collected by the 
master on the sub-salt charter-party, being the amount çver and a,bove 
•what was due the ship; that the master, by virtue of his right as master, 
and withiû the scope of his. authority as such, and in accordance with 
the terms of the subcharter-party and the bill of lading, collected said 
freight; and that on his refusai to pay over the same, the ship and owners 
are responsible. 

It is contended by daîmants that while the contract under which libel- 
ant claims may, be maritime, it is enforceable only by proceedings inper- 
«mam against the master. Tbere are maritime contracts enforceable m 
personam onlyt This would be the case hère if the master had been ex- 
pressly authorized and requested by Gastover to collect the freight due 
him, and be bad collected it by virtue of this agency. His liability would 
bave been personal to him onlyi But if he collected it by virtue of his 
ofiBce and authority as master, as I find he did, then, as I bave already 
said, the ship and owners are responsible, and a proceeding in rem against 
the vessel is maintainable. The ship's contract was that the master 
should collect the freight and should pay that part due Gastover over to 
him. He collected it, but he bas failed to pay it over. 

The decree is that libelant recover of the ship and owners the sum of 
$693.31, with interest from August 20, 1884. 

There is also a claim for demurrage set up in the answer as a défense 
— indeed, as the main defense^-to this suit. But I take it that this 
daim bas been abandoned, as there was no contention for it on the trial 
ofthe causé. I may add, however, that, in my judgment, such claim 
cannot be maintained on the «vidence in the case. 
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The Osceola.* 

The Belle. 

Emiqh V. The Osceola and The Belle. 

(Distriet Court. 8. D. N'été York. January 81, 1888.) 

1. CÎ0I.LI8I0IÎ— Two Paballel Tows— Turning — Dbift. 

The twp tow-boats B. and O. were making up parallel tows în the Bast river, 
the B. being 500 to 700 feet nearer the Brooklyn shore than the O. Both ve&- 
sels were maintaining their positions against a strong ebb-tide. The B., hav- 
ing flrst completed her tow, attempted to turn to go out of the river, and, in 
so doing, struck and damaged libelant's boat on the starboard aidé of the O. 
The tatter, as the B. approached, didnot stop her eugines and allow her tow to 
drif t back with the tide. Both boats were libeled for the damage . Held, that 
the B. was solely in fault for the collision, as she took the responsibilitjr of 
being able to efC'ect her turn; and thelibel against the O. was dismissed, with- 
out costs, 

8. Same— Ebbob m Bxtebmis. 

An error of judgment m ea^remw is not a fault. 

In Admîralty. 

Hyland & Zabriskie, for libelants. 
Carpenter & Mb^ier, for the Osceola. 
Owm <fc Gj-ay, for the Belle. 

Bbown, J. The steam-boats Belle and Osceola were making np par- 
allel tows àt aboùt the same time in the East river, off piers 6 and 7, to 
go np the North river, and while preparing headed up stream against a 
strong ebb-tide. The Belle was nearer the Brooklyn shore, and at a dis- 
tance v^riously estimated at from 500 to 700 feet from the line of the 
Osceola a,nd her tow. Three light canal-boats, of which the boat of the 
libelants was one, were temporarily placed, according to custom, along- 
side the line of thé tow of thé Osôeola until they could be put in the last 
tier, after the rest of the tow had been made up. Thèse three boatô were 
put upon the starboard side; that is, upon the Brooklyn side of the tow. 
The Belle was about 225 feet long, and having first got prepared to go 
up the Nôrth river, turned around towards the Osceola to go down the 
East river, having a helper, the Adams, on her starboard side to assist 
in turhirig quickly. The space for tuming was judged sufficient. The 
Adàms stèàmed ahead; the Belle backed at intervais, as was judged nec- 
essary; but she did not èucceed in turning so as to avoid the libelants 
three oùter boàts along-side the Osceola's tow; but, ruiïning her Stem jûst 
ahead of them, struck the three in succession, drifting down upon them 
with the ebb-tide. The charge in the answer of the Belle, that the tow 
of the Osceola was shoved by the Victoria, the helper of the Osceola, 
towards Brooklyn, so as to lessen the available space, is disproved; and 
as the Osceola is not shown to bave been heading across the tide towards 

• Beported by Edward G. Benedict, Esq., of the New York bar. 
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the Brooklyn shore, Ihough her engine was kept in motion enough merely 
to maintain her place, I must find that there was no material sagging of 
the tow from this cause towards the Brooklyn shore. 

The testimony does not sufficiently explain why it was that, after the 
Belle got headed about straight across the river, and was then on a line 
abreast of the stern of the Osceola, or, possibly, 100 feet below, nearly 
abreast of the head tier of the tow, she did not continue rounding, in- 
stead of going nearly straight into the space above the three boats at- 
tached to the side of the Osceola's tow, as she did. It is not necessary 
to resort to the conjectures that might account for this ; for none of them 
would relieve the Belle from the resposibility for the turn which she un- 
dertook to make, in full view of ail the circumstances. The great pré- 
pondérance of évidence shows that the Osceola did nothing to bring about 
the collision; and that, necessarily, makes the Belle in fault for not keep- 
ing away from ,the Osceola's tow, which was nearly at rest, as respects 
the land, though very slowly drifting down. 

The only uncertainty that I find in the case, upon the weight of proof, 
is whether the Osceola is chargeable with fault in not having stopped the 
forward motion of her engines, so as to suffer her tow to drift down with 
the tide, when the Belle had approached so near and in such a position 
that collision was threatened. The case has some analogy to that of ves- 
sels at anchor, when, by paying out cable, they may assist in avoiding év- 
ident danger. Considering, however, the ability of boats like the Belle to 
turn quickly; the testimony of her officers on that particular; the nat- 
ural expectation of the master of the Osceola that the Belle would be able 
to turn in time to avoid his tow until she had got quite near; and the very 
phort period that elapsed from that time until the collision, — Ido not think 
that the circumstances are sufficiently clear to warrant me in holding the 
Osceola in fault in this respect. The danger was very sudden in its oo- 
curf ence, It was brought about solely by the fault of the Belle. The time 
for the exercise of judgment by the master was very brief, and his tow itself 
was cumbersomej so that a migtake in this respect, as I am inclined to 
think the omission to back on the part of the master was, should be 
treated as an excusable error of judgment in extremis, rather than a fault. 
The Dexter, 23 Wall. 69; Steam-Ship Co. v. Rumball, 21 How. 372, 383; 
The EUmheik Jones, 112 U. S. 514, 526, 5 Sup. Ct. Rep. 468, and cases 
there cjted. 

The damage tp the libelant's boat and furniture, with demurrage and 
interest, I find to be $169.50, for which the libelants are entitled to a de- 
cree against the Belle, with çosts. The libel against the Osceola must 
be dismissed, but, under the circumstances, as I think, without costs. 
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State op Illinois ex rd. Hunt, Atty. Gen., v. Illinois Cent. R. Co. 
(Circuit Court, 2C. D. Illinois. February 23, 1888.) 

1. RBMOVAii OF Causes— Fedbkal Question— Laws Impaibing Obligation oi" 

CONTBACT — DlSCIiAIMER. 

In an action in the nature of quo warranta, brought in the name of the state, 
by her attorney gênerai, to prevent a railroad company from exercifing cer- 
tain rights and privilèges, and from controUing certain lands, the défendant 
petitioned for tbe removal of the cause to the circuit court of the United 
States, alleging that it acquired ownership in the land under an act of the lég- 
islature, and in accordancé therewith exercised rights of ownership; that sub 
sequently the act granting the land was repealed ; that such repealing act was 
in violation of the provisions of the constitution relating to laws impairing 
the obligation of contracts, and of the fourteenth amendment, declaring that 
no person shall be deprived of property without due process of law. fléW, 
that the pétition sÊowed an issue in the action arising under the constitu- 
tion, within the meaning of act Cong. March 3, 1887, relating to the removal 
of causes from the state to the fédéral courts; and a disclaimer by the attor- 
ney gênerai of the state, that no reliance was placed on the repealing act, 
cannot operate to eliminate such issue. 

2, Samb— ÇjviL Action— Quo Wabbanto. 

An information in the nature of quo uarrànU), under Eev. St. 111. c. 113, 
against àrailroad company fôr exercising jDossessory rights over lânds withdiit 
authority of law. although in form a criminal proceeding, is in its nature es- 
sentially a civil action, within. the meaning of act Cong. March 3, j887* re- 
lating to tbe reiûo val of causes from the state to the fédéral courts. 

On Motion t« Remand to the State Courts. 

The attorney gênerai of lUinois, having first obtained leave, filed, May 
9, 1887:, in the criminal court of Cook county, an information in the 
nature of a qm warranbo, in the name and on behalf of the people of 
Illinois, against the Illinois Central Railroad, Company. The informa- 
tion sets forth that the Illinois Central Railroad Company was incorpo- 
rated by an act of the gênerai assembly of Illinois, approved February, 
1851, and for more than 12 months last past has used and exercised, 
and stUl uses and exercises, without any warrant, charter, or grant 
therefor, the following privilèges, powers, and franchises, to-wit; It as- 
sumes to own the submerged lands as the same existed April 16, 1869, 
constituting the bed of Lake Michigan, and lying east of the traeks and 
break water of the Illinois Central Railroad Company, for the distance of 
one mile, and between the south Une of the south pier extended east- 
wardly and a line extended eastward from the south line of lot21, south 
of and near the round-house and machine-shops of said company in the 
South division of the city of Chicago, county of Cook, comprising 1,000 
acres, luore or less, which tract or parcel of land is not owned, possessed, 
or used for any of the uses or purposes for which said company was in- 
corporated, and is not owned, used, or held in pursuance of the provis- 
ions of said act; and that said company has assumed to exercise, and 
does usurp and unlawfully exercise, possessory rights and rights of own- 
ership over said submerged lands, has filled portions of the same with 
earth and other materials, and has constructed, and is constructing, 
docks, piersjwharves, and breakwaters in and upon such lands. The 
information charges that the company, during the same period, has 
V. 33F.no. 14— 46 



722 FEDERAL REPORTER. 

usurped and Las unlawfuUy exercised other powers, liberties, privilèges, 
and franchiBes, not granted to it, to-wit: That of constructing, main- 
taining, operating, and using, and leasing for hire, docks, wharves, and 
piers, in and upûn, and in connection with, the^ submerged lands con- 
stituting ikeibed of Lake Michigan, and extending to the navigable wa- 
ters thereof, which said docks, wharves, and piers are not necessary to 
the cpnsliruc^iig, owning, and operating of said railroad, and still usurps 
and unlawfuliy exercises said powers, privilèges, liberties, and franchises, 
and dttrîng said time bas unlawfully çlaimed, and still unlawfuUy claims, 
the right to maintain, operate, lease for hire, and use said docks, wharves, 
and piers, and to collect tolls and charges for the use thereof by vessels, 
and froni any and ail peréoils using the sàme for the purpose of receiving 
freight irom, or in delivering freight to, vessels upon the waters of Lake 
Michiga^i. ThiB prayer of the information is that the company answer 
by whàt warrant it claims to hâve, use, and enjoy said powers, liberties, 
privilèges^ and franchises. 

On tiie 16th of May, 1887, — at which time it was required to appear 
aijd answer,— -the railroad conapaïiy filed its pétition and bond for the 
removal of the cause into this cpurt. The pétition for removal statea that 
the matter in dispute exceeds the sum of $2,000, exclusive of costs; that 
this pWc0ediiig in volves as weUthè légal titleand ownetship of the lands 
described in the information, as the right to use and occupy the same 
for the purposes therein mèntioned; and that the suit reaUy and sub- 
stantiaily involvbs a controversy between the'state of Illinois and the 
company, ariaing under the constitution of the United States. It asserts 
title in the company to the premises in controversy, and the right to use 
and occupy them as in the information alleged, tbrbugh an act of the 
gênerai assembly of the state of Illinois, passed April 16, 1869, entitled 
"An act in relation to a portion of the submerged lands and Lake Park 
grounds lying^on and adjacent to the shbre of Lake Michigan, oh the 
eastern frontage-of the city of Chicago," the third, seventh, and eighth 
sections of which are as follows: 

"Sec. 3. TJïéïightof the Illinois Central Kaiiroad Company, under the grant 
from the state. in its charter, which said grant constitutes a part of the con- 
sidération for Which thé said company payé to the state atleastseven percent, 
of its girosis éariiings, and under and by virtueof its appropriation, oceupancy, 
use, aiid coiitrDljiand the riparian ownership incident to such grant, appro- 
priation,^ oçeupaûcy* use, and control in and tothe lands, submerged or other- 
wise, iying ea^t of the said Une running parallel with and 400 feet east of the 
west line of iïichigan avenue, in fractipnal sections ten (10) and flfteen, (15,) 
township and range as aforesaid, is hereby confirmed, and ail the right aiid 
title 6f the state of Illinois in and to the submerged lands Constitttting the béd 
of Lake Michigan, and lying east of the tracks and breakwater of the Elinois 
Central Eailroad Company, for the distance of one mile, and between the soutb 
. line of theisouthpier extended eastwardly, and a Une extended eastward from 
the aouth line of îot twenty-one, south of and near to the roimd-house and ma- 
chine-shops of said company, in the Sputh division of the said city of Chicago, 
are hereby grautéd, in fee, to the said Illinois Central Eailroad Company, Ita 
successoi-s ànd assigna: provided, bowever, that the fee to said lands shall be 
held by said company in pérpetuity, and that the said company shall not hâve 
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power to grant, sell, or convey the fee to the same; and thatall gross receipts 
from use, profits, leases, or otherwise of said lands, or the improvements 
thereon, or that may hereafter be made thereon, shall forma part of the gross 
proceeds, receipts, and income of the said Illinois Central Eailroad Company, 
upon which said company shall forever pay into the state treasury, semi-an- 
nually, the percentum provided for in its charter, in accordance with the re- 
quirements of said charter. And provided, also, that nothing herein con- 
tained shall authorize obstructions to the Chicago harbor, or impair the pub- 
lic right of navigation; nor shall this act be construed to exempt the Illinois 
Central Eailroad Company, its lessees or assigns, from any act of the gênerai 
assembly which may be hereafter passed, regulating the rates of wharfage and 
dockage to be charged in said harbor. And provided, f urther, that any of the 
lands hereby granted to the Illinois Central Eailroad Company, and the im- 
provements now, or which may hereafter be, on the same, which shall here- 
after be leased by said Illinois Central Eailroad Company to any person or cor- 
poration, or which may hereafter be occupied by any person or corporation 
other thail said Illinois Central Eailroad Company, shall not, during the con- 
tinuance of such leasehold estate, or of such occupancy, be exempt from mu- 
nicipal or other taxation." 

"Sec. 7. The grants to the Illinois Central Eailroad Company contained in 
this act are hereby declared to be upon the express condition that said Illinois 
Centtàl Eailroad Company shall perpetually pay into the treasury of the state 
of lUihois the per centum on the gross or total proceeds, receipts, or income 
derived from said road and branches stipulated in its charter, and also the 
per centum on the gross receipts of said company reserved in this act. 

"Sec. 8. This act shall be a public act, and in force from and after its pass- 
age.» Laws ni. 1869, p. 245. 

The i>etîtion further allèges that the company formally accepted the 
act, causing due and proper notice thereof to be made a matter of record 
in the oflBce of the secretary of state of the state of Illinois; and, relying 
upon said act, more particularly the third, seventh, and eighth sections 
thereof, after the passage thereof formally took possession of considéra- 
ble portions of the submerged lands described therein, and thereafter 
expended upon the same about the sum of $500,000; that after such ac- 
ceptance, ahd after it had formally taken possession of said lands, an 
act was passed hy the gênerai assembly of Illinois, approved April 15, 
1873, (Laws 111. 1873-74, p. 119,) in terms providing that the act of 
April 16, 1^69, "be, and the same is hereby, repealed;" but which repeal- 
ing act, it will insist at the hearing of the cause, was an attempt to impair 
and annul the contract betweeu it and the state, resulting from the act of 
April 16, 1869, and the acceptance thereof, and is therefore répugnant 
to the first clause of section 10, art. 1 , Const. U. S. , providing that no state 
shall pass any law impairing the obligation of contracta; that it will also 
insist, at the hearing, that the act of April 15, 1873, is void , as an attempt 
to deprive it of property and vested rights and interests, without due pro- 
cess of law, and is therefore in violation of the first section of the four- 
teenth amendment of the constitution of the United States, providing that 
no state shall deprive any person of life, liberty, or property, without due 
process of law, nor deny to any person within its jurisdiction the equal pro- 
tection of thé laws. The pétition states that thèse questions are material; 
must be determined at the trial of this suit; and that said suit is one 



724 FEDERAL EEPOETER. 

arising under the constitution of the United States within the meaning 
of the act of congress approved March 3, 1887, relating to the jurisdic- 
tion of circuit courts of the United States, and regulating the removal 
of causes from state courts. 

On the 31st of May, 1887, after the transcript of the record from the 
state court had been filed in this court by the state, the attorney gên- 
erai plàced- on file the foUowing paper: 

"And now cornes the people of the state of Illinois, by George Hunt, attor- 
ney gênerai of said state, and as to the certain parts and portions of the péti- 
tion of said défendant for the removal of this cause from the criminal court of 
Cook county to this court, which state and set up in eflect that this suitreally 
and substantially involves a controversy between the people of the state of 
Illinois and said petitioner, the défendant, arising under the constitution of the 
Unitçd States, by reasou of the repeal by the act of April 15, 1873, of the al- 
leged,aeiof April 16, 1869, in said pétition mentioned, the said people of the 
state ,o(:lllinpis, by said attorney gênerai, dénies and traverses the allégations 
in that behalf contained in said pétition for removal, and says that the sole 
groundjippn which it is claim,çd by the said people of the state of llMnois that 
the défendant, in said information does not rightfully poasess, and oûght to be 
ousted'f rom. the exercise of , the powers and franchises in said information al- 
leged to hâve been unlawfuUy usurped, etc., is that the people of the state of 
Illinois hath not ever, or in any manner,,either by the original charter of said 
Illinois Central Kailroad Company, or by the said supposed act of April 16, 
1869, in said pétition for removal mentioned, or by any other act of the gên- 
erai assembly of said state, granted to, or conferred upon, the said Illinois Cen- 
tral Eailroad Company the corporate powers and franchises in said informa- 
tion alleged to hâve been unlawf ully usurped and exercised by said railroad 
Company; and said people of the state of Ilhnois hâve not made any claim, and 
now make ho Claim, that the said act of April 15, 1873, in said pétition for 
removal niéntioned, ever had, or has, the effect, or could hâve the effect, to 
impair or deprive the said railroad company of any corporate rights, powers, 
franchises, or property which it acquired, or with which it became vested by 
virtueof the said supposed actof ApriI16, 1869; and the said attorney gênera], 
for and in behalf of the people of the state of Illinois, hereby disclaims and 
disavows any such right or claim under said repealing act of April 15, 1873; 
and the said attorney gênerai hereby disclaims any reliance on said repealing 
act of April 15, 1873, for any purpose whatever in this cause; and so the said 
attorney gênerai, for and in behalf of the people of the state of Illinois, dénies 
that said prosecution so instituted in said criminal court involves a contro- 
versy between the people of the state of Illinois and the said railroad company, 
arising under the constitution of the United States, as alleged in said pétition 
for removal; wherefore, upon thia groUnd, as well as upon the ground that 
the said proceedin|; in said criminal court, by such information in the nature 
of a quo warranta, is not, undér the laws of the state of Illinois, a suit of a 
civil nature, and is not, therefore, removable under the act of congress in that 
behalf, from said criminal court to this court, the said attorney gênerai prays 
that the same paay be remanded to said criminal court of Cook county," etc. 

"George Hunt, Attorney Gen'l of 111." 

W. Q. ^tMnjf, Dist. Atty., for the United States. 

George Hvmt, Atty. Gen., E. B. McCagg, and WilUama & Thompson, for 
the People. 

B. F. Ayer, J. N. Jeviett, and lAjinan Tmmb'uXi, for the Illinois Cent. 
R.Go. 
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. M. W. Fdler, for the city of Chicago. 
James K. Edsall and A. S. Bradley, for Citizens' Committee. 

Mr. Justice Haelan, after stating the facts in the foregoing language, 
delivered the opinion of the court. 

This cause is before the court upon a motion in behalf of the state to 
remand it to the criminal court of Cook county, upon the gênerai ground 
that it is not one of -which a ch'cuit court of the United States can, under 
the act of March 3, 1887, properly take cognizance. As the matter in 
dispute exceeds, exclusive of interest and costs, the sum or value of 
$2,000, the motion must be denied, if the suit is one"arising under the 
constitution or laws of the United States," and is also of a "civil nature." 
Act March 3, 1887, §§1,2. It is the settled doctrine of the suprême 
court of the United States that a case is one arising under the constitu- 
tion or a law of the United States " whenever its correct décision dépends 
upon the construction of either," or when "the title or right set up by 
the party may be defeated by one construction of the constitution or laws 
of the United States, or sustained by the opposite construction." Cohenè 
V. Virginia, 6 Wheat. 879; Osbwn v. Bank, 9 Wheat. 822; Water Co. v. 
Keyes, 96 U. S. 201; Railroad Co. v. Mississippi, 102 U. S. 135; Starin 
V. New York, 115 U. S. 257, 6 Sup. Ct. Rep. 28. In the last case, the 
language of the court, speaking by the chief justice, was: "If, from the 
questions, it appears that some title, right, privilège, or immunity, on 
which the recovery dépends, will be defeated by one construction of the 
constitution or a law of the United States, or sustained by the opposite 
■construction, the case will be one arising under the constitution or laws 
of the United States." It is equally well settled that, as the right of re- 
moval from a state court to a court of the United States is statutory, 
"jurisdiction must in some form appear in the record ofevery suit," and, 
in a case commenced in a state court, that the record includes the péti- 
tion for reinoval. So that, if the pleadings do not, at the time the ap- 
plication for removal is made, show the case to be one arising under the 
constitution or a law of the United States, the facts making such a case 
must be set forth in the pétition for removal; otherwise the state court 
is not deprived of its right to proceed. Water Co. v. Keyes, 96 U. S. 201. 
Applying thèse rules, it is clear that the présent case is one arising under 
the constitution of the United States. The information questions the au- 
thority of the railroad company to exercise posessory and proprietary 
rights overalarge body of submerged lands, constituting the bed of Lake 
Michigan, and to construct, maintain, operate, and lease for hire, docks, 
wharves, and piers upon said lands, The défense of the company, as 
we hâve seen, is that it acquired the ownership of those lands, and the 
right to construct, maintain, operate, and lease wharves, docks, and piers 
in connection therewith, by the act of April 16, 1869; and that the re- 
pealing act of 1873 is répugnant, as well to the clause of the constitution 
providing that no state shaU pass any law impairing the obligation of 
•contracts, as to the section of the fourteenth amendment declaring that 
aïo state shall deprive any person of life, liberty, or property, withoiit 
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due process of law, nor deny to any person within its jurisdiction the 
equal protection of the laws. It is plain, upon the record as it stood 
when the right of removal was asserted, that the case really and substan- 
tially ijpivolves a controversy as to righta depending upon the construction 
or effect of^the constitution. It does not differ, in respect to the point 
under considération, from Stoie v. EaUroad Co., 16 Fed. Rep. .881, now 
under subniission for final , decree by this court. But it is eontended 
that the case should be remanded, bepause it appears from the paper 
filed by the attorney gênerai of Illinois that he disclaims reliance for any 
purpose whatever in this proceeding upon the repealing act. It is quite 
sufficient, upon this point, to say that the court is bound to take judi- 
cial notice of that statute» aAd must give efi'ect to it, nnless at the hear- 
ing itbe adjudged to be unconstitutional and void. The disclaimer of 
the attorney gênerai cannot work a repeal of the act of 1873, nor close 
the eye of the court to the fact that the state — if it could be constitution- 
aUy done-rhas repealed the act of 1869. As the railroad company baaea 
its claim to own the lands in question, and its authority to constructand 
maintain wharves, docks, and piers in connection with them, upon the 
act of 1869, the court, notwithstanding this disclaimer, could not refuse 
to adjudge — if such should be its opinion — that the right of the com- 
pany to claim anything under that statute, in respect to those lands, had 
been legally; witbdrawn by the repealing act. Even if tho attorney gên- 
erai had stipulated with the company that he would not, in this proceed- 
ing, claim anything for the state under the latter act, the court would 
feei olsliged to disregard such stipulation. Whether the repealing act 
had such; efFec^, is a question which the company proposes to raise, at 
the proper time, and in proper form, for judicial détermination. Upon 
that question mainly dépends the resuit of this litigation. The présence 
in the cause. of such an issue makes this a case arising under the consti- 
tution of the United States. 

The next question to be considered is whether this cause is of a civil 
nature. Except certain cases, of which this is not one, no case is remov- 
able from a state court, into a circuit court of the United States, unless 
it is of a civil nature. The earliest statute in Illinois allowing an infor- 
mation in the nature of a çîm> warranto was enacted in 1826. Its provis- 
ions were substantially preserved in the act of March 3, 1845, (Rev. St. 
m. 1843, p. 429,) which allowed such an information against any per- 
son usurping^ intruding into, or unlawfully holding or executing any 
office or franç|iise, and which provided that, if the défendant was ad- 
judged to be guilty, the court might giye judgment of ouster from said 
ofiîce or franchise, and also impose a fine upon him. The first case in 
the suprême, court of Illinois, under that statute, was Dmmelly v.Peopk, 
11 111. 652. There the question was whether the constitutional provis- 
ion that "ail prosecutipns shall be carried on 'in the name and by th© 
authority of the people of the state of Illinois,' and conclude ' against th© 
peace and dignity of thesame,'" embraced the case of an information in 
the nature ;Osf a quo warranto against an individual for usurping a public 
office. The court held the proceeding to be a substitute for the aucient 
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writ of quo warranio, "but iione the less of criminal prosecution, as well 
to punish the usurper for the usurpation of the franchise as to oust him 
from its enjoyment;" and that the same certainty is required in such in- 
formations as is required in indictmenta. To the same eflfect, aa to the 
point in judgment, are People v. Railroad Go., 13 Hl. 66, and Hay v. 
People, 59 111. 94. In People v. Ridgley, 21 111. 66, it was said that such 
an information was "understood to be a criminal proceeding;" and in 
Smiih V. People, 44 111. 23, — which was an information in the nature of 
quio warranto for usurpation of ofBce, by one who was alleged to be inél- 
igible thereto, — the proceeding was incidentally described as one "in the 
nature of a criminal information, and, before it can be maintained, the 
proof must be clear and satisfactory that the party is disqualified." But 
the casés which seem to involve more direcûy the question as to the natr 
lire bf sUch a proceeding are People v. Shaw, 13 111. 581, and Ensminger 
V. Pêoplè, 47 111. 387. In People v. Shaw — which was an information 
in the nature of a gtto wàrrmdo against certain persons for usurping the 
office of bridge commissioners — oné of the questions presented was 
whethèr that case was embraced by a statute regulating changes of vefaue 
only in cÎTOi causes. The court, speaking by Caton, J., said: "In fonn 
this is a criminal proceeding, but it iâ only so in forra. In substance it 
is for the protection of the private and individual rights of the relater 
and others in the precinct similarly situated. DonnèUyv. People, 11 111. 
552. * * * it is th£ nature ofths rîghU io be asseiiid and maintaùied 
to whkh we tJiovld hok, rather than the form in which the party may be 
obliged to proCeed to assert those rights, in giving a just interprétation 
to the stàtute. This being, in substance, a civil suit, we are of opinion 
that thé sljatute secured to the relator a right to a change of venue upon 
making out a proper case." 

In Ensminger v. People — which was an information in the nature of a 
quo warranio against certain persons assuming to coUect toUs and control 
the ànchôring of vessels at Cairo — thé question was whether the case was 
governed by the act giving powerto the court to grant a change of venue 
to a défendant in an indictment or information, for an offense not pun- 
ishablé by death. It was contended that the court, under that statute, 
had a discrétion in the premises, whereas, in civil causes, the right to a 
change of venue, in certain circumstances, was absolute. The court said: 
"Is this an offense punishable criminally? If so, it falls within this en- 
actment; if riot, it is otherwise. We are aware of no décision that bas 
ever held that a proceeding by quo warranio is criminal in its nature, 
niuch less in form. * * * It then follows that, as this is not a crim- 
inal proceeding y the court erred in refùsing to grant a change of venue." 
The resùltof the cases underthe statute of 1845, in the state court, seems 
to bé that, while an information in the nature of a quo warranto, for 
usurpation of an office or franchise, is a " prosecution," within the mean- 
ing of the constitutional provision above referred to, must be framed 
with the précision required in indictments, and be sustained by clear 
and satisfactory proof, -^-it is, in its substance, and from the nature of 
the rights asserted by it, a civil proceeding, Such, evidently, is the 
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theory of the act of Mareh 23, 1874, under which this proceeding was 
instituted. That act is a revision of the law of Illinois in relation to quo 
wartanto. Among the cases in which it permits an information in the 
nature cf. a quo warranta, is that of a corporation exercising "powers not 
conferred by law," in respect to which, if found guilty, the court may 
enter judgment of ouster, a;r}d also impose a fine. The seventh section pf 
that act provides that "appeals and writs of error may be taken and prose- 
cuted vu the manner, and upon the same terms, and with like effeot, as 
in (^har owU cases,"— directlyimplying, if not expressly declaring, that 
the casestherein provided for are civil cases After the adoption of this 
statute,,the case of Peopley. Holiz, 92 III. 428, was determined in the 
suprême court of Illinois. That was an information in the nature of a 
quawcm-anto to try the title to the ofi&ce of directors of schools in a certain 
district of St. Clair county. The, question was presented whether the 
appeal iû that case should not hâve gone to the appellate court of the 
state. The court said; "This is not a criminal case, nor does it involve 
a freehold or the validity of a statute." 

In Ames v. Kamas, 111; U. S. 460, 4 Sup. Ct. Rep. 4.37, the whole 
subjectwas càrefully considered. That was a proceeding to test the right 
of one ïailroad corapany to hold, ppssess, and use the franchises and 
privilèges; powers and immunities, of another railroad corporation. It 
is contended that that case is inapplicable hère, because, while the Kan- 
sas; statute authorized a dissolution of the corporation, where the charge 
was sustaiijed, it did not authorize the imposition of a fine. But it is 
clear that the court would not bave reached a conclusion différent from 
that ^nnounced, had the local statute authorized the imposition of a fine 
or penalty upon the ofifending corporation. The chief justice, upon a 
full review of the authorities, and referring to the original common-law 
writ oî qw warrcmto, said: "This writ, however, fell into disuse in Eng- 
land centuries ago,ând its place was supplied by an information in the 
nature of a qiw warranta, which, in its origin, was 'a criminal method 
of prosecution, as well to punish the usurper by a fine for the usurpation 
of the fi'anchise as to oust him or keep it for the crown.' 3 El. Comm. 
263. Long before our Révolution, however, it lost its character as a 
criminal proceeding in everything except form, and was 'applied to the 
mère purposés of trying the civil right, seizing the franchise, or ousting 
the unlawful possessor,— rthe fine being nominal only,'" — citing, among 
other authorities, King v. Fk-anâs, 2 Term R. 484. In the latter case 
the inquirj' was whether a new trial could be granted on an information 
in the nature of a quo warranta foi usurping an oâice; its détermination 
depending upon the question whether the proceeding^ was criminal or 
civil in its nature. The new trial was granted, the court observing "that 
of late years a. quo warranta information had been considered merely in 
the nature of a civil proceeding," The décision in-^mes v. Kamas was 
distinctly to the .efifect that the nature of the right asserted and at issue 
in a proceeding of this character, under a state law, furnished the test 
whether the proceeding was of a civil or a criminal nature. 

So, in 4 £1. Comm. 312, the author says that the information in the 
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nature of a quo warranta is "usually considered, at présent, as merely a 
civil proceeding." Referring to the two modes for judicially ascertain- 
ing and enforeing the forfeiture of a charter for default or abuse of power, 
one mode being by sàre fadas, where there is a légal existing body capa- 
ble of acting, but who has abused their power, Kent says: "The other 
mode is by information in the nature of a qao warranta, which is in form 
criminal, and in its nature a civil remedy." 2 Kent, Comm. 313. See, 
also, Cole, Crim. Inf. 112, 113; Jac. Law Dict. tits. "Information and 
Quo Warranto;" Ang. & A. Corp. § 733. 

Althbugh the practice in Illinois in this class of cases is, in some re- 
spects, similar to that obtaining in criminal cases, and although informa^ 
tions in the nature of qw) warranto may be of a "quad criminal nature," 
under the statute definiiig and regulating the jurisdiction of the criminal 
court of Cook county, {Wiggins v. Oity of Chicago, 68 111. 372; Nayhr v. 
Œy of Gaksburg, 56 111. 285,) I am of opinion that, as the primary and 
only niaterial object of the présent proceeding is to enforce a civil right, 
it is to be regarded as a suit of a, civil nature, within the principle of 
the décision in .4me8 V, Kamas, and within the meaning of the act of 
cohgress; and this, notwithstanding the court has a discrétion, in addi- 
tion to a judgment of ouster, to impose a fine. 

The motion to remand is denied. 

Blodisett, J. I concur in both the opinion and the judgment. 
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iStatb of Illinois v. Illinois Cent. R. Go. City of Chicago f. 

Same. United States v. Same. 

{OireuU Omrt, N. D. nUnoia. February 28, 1888.) 
. Pdblic Lands— Militaht Sites— Salb—Act op, Makch 3, 1819— Dblegatiow 

OF POWBR. 

TJnder act Con^. Harch 8, 1819, authorizing the secretary of war to cause to 
be sold certain military sites, aucb salé could be juade tbrougb an agent spe- 
cially appointed for that purpose, a&d acting under a power of attorney. 

, Same— SuBDiyisroN mro Blçcks and Lots. 

And if in making a sale, ûnder sucb aCt, of lands witbin the limits of , or 
near to, a municipal corporation, a subdivision of tbe tract into blocks, lots, 
and streçts would be most bénéficiai to the government, it was the duty of the 
secretary of. war, to adopt that metbod of selling the tract. 

. Same- DBDiicATiON — Titlb to Steeets. ' 

WMén Fort Dearborn réservation, neat the mouth of Chicago river, was sub- 
dividedby the agent of the secretary of iwar, proceeding under the act of con- 
gress p£ Ma^ch 8, 1819, into lots, and they were sold with référence to the map 
or plat bf 'such subdivision, and it wj^s ilo longer used as a military site or for 

'■■"■ atiy purpOSe coiinected with the exercise of the powers of the gênerai go vem- 

, ment, aÛ tjre lands embraced within its limits ceased to be a part of the na- 
tional domain. The title to the spécifie lots passed to those who purchased 
them, wàile jurisdiction over the streetS and open grouhâs dedicated to pub- 
lic use passed from the United States; the title to, and immédiate possession 
and control of, such streets and Rounds vesting in the local government— 
that,is, in th^.municipal corporation of Chicago — as a public agency of the 
State for ffie purposes for which such dedication was made. 

. RiPARiAN Ei&hts — Municipal Coepokations — Powbes — Délégation to 

RA.ILBOAB. 

Thef'city of Chicago, as riparian owner of ground on the shore of Lake Mich- 
igan, having, by the provisions of its charter, to maintain wharves and slips 
at the end of streets, and to maintain a breakwater to protect the shore from 
the encroachment of the lake, could delegate the power to erect such break- 
water to a railroad company as considération for allowing the road to enter 
the city; and upon the érection of such breakwater, and the fllling in of the 
space between the breakwater and the shore-line, the land thus reclaimed be- 
longs to the city. Blodoett, J., dissenting. 
. Same. 

In tbe absence of any législative or govemmental direction as to tbe man- 
ner of the occupancy of the bed of Lake Michigan within the state of Illinois, 
the Illinois Central Railroad Company, as the riparian owner of the water- 
lots in the city of Chicago north of Randolph street, and south of Park row, 
had the right, by virtue of such ownership, and as part of its purchase of such 
lots, to connect the shore-line by artiflcial constructions with outside waters 
that were navigable in fact; althougb the exercise of that right is at ail times 
subject to such régulations — at least, those not amounting to prohibition — as 
the State may establish. 
. Same— PowBB op State ovbe Riparian Owners. 

The State of Hlinois has the power, by législation, to prescribe the Unes 
in the harbor of Chicago beyond which piers, docks, wharves, and other 
structures — other than those erected under the authority, express or implied, 
of the gênerai government— may not be built by riparian owners in the wa- 
ters of the harbor that are navigable in fact. 
Same — Railboad Companies— Charters and Franchises 

The charter of the Illinois Central Railroad Company granted it the right 
to take and use ail such lands and waters belonging to the state as were nec- 
essary to the construction and complète opération of the road, provided such 
use did not interrupt navigation of the waters. Eeld that, upon the consent 
from the city of Chicago to enter its limits, the company had the right to erect 
piers and breakwaters, and flU in the shallow waters of Lake Michigan within 
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such city limits, and use the ground thus made f or its road-bed and other pur- 
poses, provided such piers and breakwaters did not interrupt thè navigation 
of the lake. 

8. StaTOTES— EnÀCTMENT— FjtILTISE OF JOUHIÎAL TO Show Compliancb with 

CoNSTituTiONÀi. Provision. 

Under the provision of Const; 111. 1848, art. 8, S 23, that ail législative acts 
must be read on three différent days in each house, It is not necessary to 
the valîdity of an act that the journal of either house should show afflrma- 
tively that such act was read three' times. 

9. SaMB— AMENDMENT OF TiTLE. 

Where the original tjtle of an act upon its introduction into the législature 
contained superfluous words, and after its passage the title was changed to 
express truly the subject of the act, such superfluity in the original title wiU 
not aSect the validity of the act, 

10. Constitution^ La w — Local and Spbciaii Laws. 

An' act public in its nature, and inwhich the people of the whole state hâve 
an interest, but whîch specially concerns the property and rights of a portion 
of the' people of the state, is a local act, within the meaning of Const. 111. 
1848, art. 3, § 23, relating to the title of private or local acts. 

11. Same— TiTLES of Laws. 

Act 111. April 16, 1869, entitled "An act in relation to a portion of the sub- 
merged lands and Lake Park grounds lying on and adjacent to the shore of 
Lake Miehigan on the eastern f routage of the city of Chicago, " contained 
provisions giving the city the fee to certain partially submerged lands, with 
authority to sell; also provisions giving the fee to certain other submerged 
lands to a railroad company, with the right to maintain docks and wharves. 
Seld that, the gênerai subject of the act being the disposai of lands on and 
adjacent to the shore of Lake Miehigan on the eastern frontage of Chicago, 
the subject was suiflciently expressed in the title, within the meaning of 
Const. 111. 1848, art. 3; § 28, providing that ail local laws must contain but one 
subject, which must be expressed in the title. 
13. Same— Législative Grants— Seal op State. 

The provisions of Const. 111. 1848, art. 4, § 25, that ail grants shall be sealed 
with the great seal of the state, signed by the governor, and countersigned by 
tbe secretary of state, do not operate to render void a grant of lands by lég- 
islative enactment. 
18. Same — Corporations — Création by Spécial Law — Quant of Spécial 
PKrviiiBQB to Existing Corporation. 

Const. m. 1870, art. 11, §§ 1, 3, provide that no corporation «hall be created, 
or its power enlarged, by spécial laws, and that ail the existing charters Or 
grants of spécial or exclusive privilèges under which organization shall not 
hâve taken place, or which shall not bave been in opération within 10 days 
of the time the constitution took eflect, should bave no validity. Hetd, that 
the sections cited referred only to corporations which were then unorganized, 
or were not in opération as corporations, and should not be construed to 
take away any spécial or excluaive privilèges granted to corporations organ- 
ized and in actual opération. 
14 Same— RtePEALiNS Obligation to Pay Money into Trbasury. 

Act m. April 16, 1889, granted to the défendant railroad certain submerged 
lands, upon condition that défendant pay into the state treasury a per centum 
of the gross earnings of tbe road. Beld, that act 111. April 15, 1873, repealing 
such. grant, is not répugnant to tbe separate section of the constitution of Illi- 
nois providing that no contract, obligation or liability of défendant to pay 
money into tbe state treasury, nor any lien of the state upon, or right to tax 
the property of , défendant, under the défendant' s charter of 1851, shall be re- 
leased, suspended, diminished; or impaired. 
15. Same- Confirmation of Title— Priok Acts— Révocation. 

Act 111. April 16, 1869, conflrmed the right of défendant railroad company, 
under the grant in its charter, and under and by virtue of its appropriation, 
occupàncy, use, and control, and the riparian ownershi^) incident thereto, in 
and to certain lands. Held,thaX the confirmation, covering ail that had been 
done by défendant in relation to such lands prior to the date of the act, was 
équivalent to an original authority so to do, and such confirmation could not 
be revoked by subséquent enactment. 
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16. Public Lauds— Géant bt Statb— Construction of Grant. 

Act IlL April 16, 1869, granted to the défendant certain submerged lands in 
the harbor of Chicago in fee, with a proviso that défendant should not hâve 
power to alienate such lands, and that the gross receipts from the use, prof- 
its, and lease of the lands, or improvements thereon should be a part of the 
grosB receipts of the company for the purposes of taxation. It was also pro- 
vided that the harbor should not be obstructed, or the right of navigation im- 
paired, and that the législature might regulate the rates of wharfage and 
dockage. Held, that the grant was in trust only, with the additional privi- 
lège to make certain improvements in the harbor, and was revocable, except 
as to such lands as, at the time of the repeal thereof, had already been im- 
proved and reclaimed, upon the faith of the grant. 

17. Samb— Pbbfobmancb of Conditions — Tbndbh— Pailubb to Kbbp Tbndeb 
GooD. 

Act 111. April 16, 1869, granted défendant certain lands in fee, upon pajrment 
of a certain sum to the oty within the limits of which the land was situate. 
A tender of the money was rnade, but the city refused to receive it. Held, 
that a failure to keep the tender good deprived the défendants of ail rights 
acquired thereuuder. 

In Equity. 

W. G. Ewing, Disl. Atty., for the United States. 
George Hunt, Atty. Gen., E. B. McCagg, and WHMama <fc Thompson, 
for the People. 

B. F. Ayer, J. N. Jewett, and Lyman TrumbuU, for Illinois Cent. R. Co. 

James K. ÈdsaU and A. S. Bradley, for Citizens' Committee. 

M. W. FuU&r, for City of Chicago. 

Before Harlan, Circuit Justice, and Blodgbtt, District Judge. 

Haelan, Justice. The first of the above-named causes is a suit in eq- 
uity in the namie of the people of the state of Illinois against the Illinois 
Central Railroad Company, the city of Chicago, and the United States of 
America. It was commenced in the circuit court of Cook county, Illi- 
nois, and subsequently, on the pétition of the railroad company, was re- 
moved into this court. A motion to remand the cause was denied, upon 
grounds indicated in State v. Railroad Oj., 16 Fed. Rep. 881. The rail- 
road company and the city filed answers, and the latter àlso filed a cross- 
bill for affirmative relief against the state and its co-defendants. To that 
cross-bill the company filed an answer, as did also the attorney gênerai 
of Illinois in behalf of the statê. The United States bas not appeàred, 
either in the original or cross suit. This cause may be regarded as un- 
der submission for final decree as between the state, the railroad com- 
pany, and the city in the original suit; also as between the city and the 
railroad company in the cross-suit. Notwithstanding the appearance in 
the cross-suit of the attorney gênerai of Illinois in behalf of the state, 
some question is made as to the jurisdiction of the court to give to the 
city any affirmative relief against thé state. But that question need not 
be decided, since ail the issues between the state and the city can be 
finally determined in the original suit brought by the state. The last 
Hamed of the pauses is an information in equity by the United States 
against the Illinois Central Railroad Company; the Michigan Central 
Railroad Company, the Chicago, Btirlington & Quincy Railroad Com- 
pany, the Baltimore & Ohio Railroad Company, and the city of Chicago. ' 
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That case is now beforè us upon demurrer by the two first-named com- 
panies to the information. 

The gênerai object of thèse suits is to obtain a judicial détermination 
of the rights of the parties in respect to certain lands on the east or lake 
front of the city of Chicago, south of Chicago river, upon some of which 
are tracks, dépôts, warehouses, piers, and other structures erected by the 
Illinois Central Railroad Company; and also in respect to the submerged 
lands within the liraits of the city of Chicago, and of the state of Illi- 
nois, "constitutingthe bed of Lake Michigan, and lying east of the tracks 
and breakwater" of that company, "for the distance of one mile, and be- 
tween the south Une of the south pier [near Chicago river] extended east- 
■wardly, and a Une extended eastward from the south line of lot 21, south 
of and near the round-house and machine-shops of said company." The 
cases, besides, involve an inquiry as to the right of the railroad com- 
pany, for the promotion as well of its own business as of commerce and 
navigation generally, to erect and maintain wharves, piers, and docks in 
the harbor of Chicago. Some of thèse lands were formerly a part of 
•what was known as "Fort Dearborn Military Post," or the S. W. i of 
fractional section 10, near the mouth of Chicago river; others, a part of 
fractional section 15; while others are in section 22, — ail of said sections 
being in township 39 N., range 14 E. of the third P. M., and on the 
shore of Lake Michigan, in the order named. It is necessary to a clear 
understanding of the numerous questions presented for détermination 
that we should first trace the history of the title to thèse several bodies 
of lands up to the time when the Illinois Central Railroad waslocated 
within the limits of Chicago. 

1 . As U) the Lands Embràced in the Fort Dearborn Réservation. In the year 
1804, the United States established the military post of Fort Dearborn, 
immediately south of Chicago river, and near its mouth, upon the S. W. 
fractional î of section 10. It was occupied by troops, as well when Illi- 
nois, in 1818, was admitted into the Union, as whencongress passed the 
act of March 3, 1819, authorizing the sale of certain military sites. By 
that act it was provided "that the secretary of war be, and he is hereby, 
authorized, under the direction of the président of the United States, to 
cause to be sold such military sites, belonging to the United States, as 
may hâve been found or become useless for military purposes. And the 
secretary of war is hereby authorized, on the payment of the considéra- 
tion agreed for into the treasury of the United States, to make, exécute, 
and deliver ail needful instruments conveying and transferring the same 
in fee; and the jurisdiction which had been specially ceded, for military 
purposes, to the United States by a state, over such site or sites, shall 
thereafter cease." 3 St. 520. In 1824, upon the written request of the 
secretary of war, the S. W. } of fractional section 10, containing about 
57 acres, and within which Fort Dearborn was situated, was formally 
reserved by the commissioner of the gênerai land-office from sale, and for 
military purposes. Wilcox v. Jackson, 13 Pet. 499, 452. The United 
States admit, and it isalso proved, that the lands so reserved were sub- 
divided in 1837, by authority of the secretary,— -he being represented 
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by one Mâtthew Birchârd, as spécial agent and attorney for that pur- 
pose, — into blocks, lots, streets, and public grounds, called the "Fort 
Dearborn Addition to Chicago." And on the7th day of June, 1839, a 
ïnap or plat of that addition was acknowkdged by Birchârd as such agent 
and attorney, and was reoorded in the proper local office. A part of the 
ground ehîbraced in that subdivision was marked on the recorded plat, 
"Public ground, forever to remain vacant of buildings." The plat of 
that subdivision, called "Map A," is reproduced, and in the marginwill 
be found the certificates which appear on the plat sis made and recorded.' 
The lots designated on this plat wôre sold and conveyed by the United 
States to différent purchaseirs. The sale and conveyance (to use the 
words of the information filed by the United States) was "by and ac- 
cording to the said plat, and with référence to the same." But it should 
be stated that at the time of the first sales, the United States expressly 
reserved from sale ail of the Fort Dearborn addition (including the ground 
marked for streets) north of the south Une of lot 8 in block 2, lots 4 and 

^Fort Dearborn addition to Cblcago, as represented on the adjacent plat, is laid out 
into blocks, lots, and streets upon, and ësnbraces the whole of, thesouth-west fractional 
quarter of Section tèh, (10,) townshlp thirty-nine (39) north, range No. fourteen (14) 
east of the Sd principal meridian. Th^ largest figures on said plat indicate the uumber 
of the blocks. The next smaller figurés, near the center of the lots, show the nuniber 
of the lots, respectively, in each block. . The nezt size of figures, still smaUer; in the in- 
terior side of the boundary of the seyeral streets, and on the division Unes of the lots, 
represent the measufement of the respective lots in feet and inches. The figures writ- 
ten trausVersely to and in the streets and aUeys show the width of the same in feet at 
différent points, and the figures op the exterior Unes of the blocks represent the meas- 
urement of the blocks upon which tHey stand. From the west boundary of the said 
fraction of section (10) is laid ofC and appropriated 60 feet in width, as an addition to 
State Street ; and from the south boundary of said section, 40 feet, as an addition to Mad- 
ison Street. The width of the rear of the water lots bounded upon the Chicago river is 
detennined and established by posts set at the intersection of the Unes of the lots and 
streets, with meanders of the river, as shown by the notes thereof entered upon the me- 
ander Unes. The Unes between the lots in block (2) are run at right angles to the N. 
W. Une of River Street. The public ground between Randolph and Madison streets, and 
fronting upon Lake Michigan, is not to be OQcupied with buildings of any description. 
At the S. E. corner of block (18) at the angle of wabash and Wasnington streets la set 
alime-stone, 4 byd inches, and 2 feet lon^, at least 18 Inohes below the natoral sur- 
face of the gxouud; also another stone of similar description is set at the angle formed 
by the junction of River with South Water street, in block (8 ;) and also one other stone 
of like dimensions at the K. E. Corner of block (7.) at the angle of South Water street 
and ïlichigan avenue. At the corner of sections 9, 10, 15, and 16 is a stone near the cen- 
ter of State street, which was set by the commissioners of the minois and Micm^m ca- 
nal in lb86. The bearing of south Water, Lake, Randolph, and Washington islT., 83* 
£. The bearing or course of J^^adison street is N., 82° Ë. The course of River street 
from South Water street to Harbor street is N., 29'' B. ; thence to Lake Mlch]|nn, N., 
88* E. Course of State and Wabash streets and Michigan avenue is N., 8* 6' W. Au 
bearings were taken without any variations of the compass. 

For J. R. PoiNSBTT, Sec. at War. 
M. BiHOHAKD, Agent & Atty. 

State of JTlMnoi*, Cook Cov/nty: Be It remembered that on this seventh day of June, 
in the year of our Lord one thousand eight hiindred and thirty-nine, bèfore me, Henry 
Brown, a justice of the peace in and for said county, came Matthew Birchârd, soUcitor 
of the gênerai land-offlce and agent of the war department of the United States, to ma 
personallyknown, and exhlbited a power of attorney from the secretary of the depart- 
ment of war of the United States, executed offlcially by said secretary under the sealof 
said department, by direction of the président of the United States, authorizing Mm, 
the said Mathew Birchârd, to oauSe to be surveyed, platted, duly acknowledged, and 
recorded as an addition to the town of Chicago, Illinois, the south- west f ractional 4uar- 
ter of section ten, heretof ore reserved for militaiy purposes, and the site of Fort Dear- 
born, and the same to seU, eto., and acknowledged the foregoing mapto be the mapaad 
plat of the Fort Dearborn addition to the town of Chicago, and uiat tne United States of 
America are tbe sole proprietors and the owners of the same. 

Henbt Browk, Justice of the Peaoe. 
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9 in block 4, and Ipt 5 in block 5, projecting said linea across the adja- 
cent streets. The grounds go spçcially reserved remained in the occu- 
pancy of the genèralgoverrimént fôr iliilitary purpôses from 1839 until 
after 1845. The légal effect of that occupancy appears in U. S. v. Chi- 
cago, 7 How., 185. The city of Chicago having proposed, in 1844, to 
open Michigan avenue through the lands so reserved from sale, notwith- 
standing, at the time, they werein actual use for military purposes, the 
United States instituted a suit in'equity to restrain the city from so doing. 
It appeared in the case that theagent of thegeneral government gave notice, 
at the time àf selling the other lots, that the ground in actual use by the 
United States was not then to be sold. It also appeared that the act of 
March 4, 1837, incorporating the city of Chicago, and designating the 
district of country embraçed within its limits., expreSsly excepted "the 
south-west fractional quarter of section 10, occupied as a military post, 
until the sameshaU become private property." Laws'Ill. 1837, pp. 38, 74. 
The court held that the city had i^o right to open streets through that 
part of the ground wbich, although laid out in lots and streets, had not 
been sold by the government; that its corporate powers were limited to 
the part which, by sale, had become private property; and that the 
streets laid out and dedicated to public use by Birchard, theagent of the 
secretary of^war, did not, merely by his surveying -the land into lots and 
streets, and, making and recordipg a Qiap or plat thereof, convey the légal 
cstate in suc|i streets to the city, and thereby authorize it toopen them 
for public use, and assume fijll municipal control thereof. The court 
held to be uutenable the claimof the city that" because streets had been 
laid down on the plan by tbe agent, [Birchardjjpàrt of which extended 
into the land not sold, those parts had, by this àlone, become dedicated 
as highways, and the United States had become estopped to object." 
Further: "It;is entirely unsupported by principle or précèdent that an 
agent, merdy.hy protrading on Ûie plan those streets into the reserved Une, 
and amidst lands not sold, nor meant then to be sold, but expressly re- 
served, could'deprive the United States of its title to real estate, and to 
its important^ublic works." See, also, Irwin vï Dkàn, 9 How. Bl. 

2. Asto th& Lands in Controversy Embraçed in Fractional Section 15. This 
section is on. the lake shore, immediately south of section 10. The par- 
ticular lands, the history of the title to which is to be now examined, 
are between the west line of the street now known as "Michigan Avenue" 
and the roadway or way-ground of the Illinois Central Railroad Com- 
pany, and between the middle line of Madison street and the middle 
line of Twelfth street, excluding what is known a,s"Park Row," or block 
23, north of Twelfth street. By an act of the Illinois législature of Feb- 
ruary 14, 1823, entitled "An act to provide for the improvement of the 
internai navigation of this state," certain persons were constituted com- 
missioners to devise and report upon measures for Connecting, by means 
of a canal and locks, the navigable waters of the Illinois river and Lake 
Michigan. Laws 111. 1823, p. 151. This was foUowed by an act of 
congress, approved March 2, 1827, entitled "An act to grant a quantity 
of land to the state of Illinois, for the purpose of aiding in opening a 
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canal to connect the waters of the Illinois river with those of Lake Mich- 
igan," granting to this state, for the purposes of such enterprise, a quan- 
tity of land, equal to one-half of five sections in width, on each side of 
the proposed canal, (reserving each alternate section to the United States,) 
to be selected by the coramissioner of the gênerai land-office, under di- 
rection of the président; said lands to be "subject to the disposai of the 
said state for the purpose aforesaid, and for no other;" and said canal to 
remain forever a public highway for the use of the national govemment, 
free from any charge for any property of the United States passing 
through it. 4 St. 234, c. 51. The power of the state to dispose of 
thèse lands was further recognized or conferred by the third section of the 
act, as foUows: "Sec. 3. That the said state, under the authority of the 
législature thereof, after the sélection shaU hâve been so made, shall hâve 
^powçr to sell and convey the whole or any part of the said land, and to 
give a title in fee-simple therefor to whomsoever shall purchase the whole 
or any part thereof." 4 St. 234. By an act of the Ulinois législature 
of January 22, 1829, entitled "An act to provide for constructing the 
Illinois and Michigan canal," the commissioners for whose appointment 
that act made provision were directed to sélect, in conjunction with the 
commissioner of the gênerai land-ofBce, the alternate sections of land 
granted by the act of congress; such commissioners being invested with 
the power, among others, "to lay off such parts of said donation intotown 
lots as theymay think proper, and to seU the same at public sale in the same 
manner as is provided in this act for the sale of other lands." Laws 111. 
1829. The act of 1829 was amended February 15, 1831, so as to con- 
stitute the canal commissioners a board, to be known as the "Board of 
Canal Commissioners of the Illinois and Michigan Canal," with author- 
ity to contract and be contracted with, sue and be sued, plead and be 
impleaded, and with power of control in ail matters relating to said 
canal. Laws 111. 1830-31, p. 39. Pursuant to and in conformity with 
said acts of congress and of the législature of Illinois, the sélection of 
lands for the purposes specified was made by the proper authorities, and 
approved by the président on the 21st of May, 1830. Among the lands 
so selected was said fractional section 15. By an act of the Illinois lég- 
islature, approved January 9, 1836, entitled "An act for the construc- 
tion of the Illinois and Michigan canal," the governor was empowered to 
ne^otiate a loan of not exceeding $500,000, on the crédit and faith of the 
state, as therein provided, for the purpose of aiding, in connection with 
such meansas might bereceived from the United States, in the construc- 
tion of the Illinois and Michigan canal, for which loan should be issued 
eertificates of stock, to be called the "lUinois and Michigan Canal Stock," 
signed by the auditor, and countersigned by the treasurer, bearing an 
interest not exceeding 6 per cent., payable semi-annually, and "reim- 
bursable" at the pleasure of the state at any time after 1860; and for the 
payment of which, principal and interest, the faith of the state was irrev- 
ocably pledged. The same act provided for the appointment of three 
commissioners, to constitute a board to be known as "The Board of Com- 
tiiissioners of the Illinois and Michigan Canal," and to be a body politic 
v.33F.no.l4 — 47 
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and corporate, with power to contract and be contracted with, sue and 
be siied; pléad and be impleaded, in ail matters and things relating to 
them as <!anal companies, and to hâve the immédiate care and superin- 
tendence bf the canal, and ail matters relating thereto. La^ïs 111. 1836, 
p. 145. That act contained, among other provisions, the fôllowing: 

"Sec. 82. The commissioners shall examine the whole canal route, and sé- 
lect such places thereon as may be eligible for town-sites, and cause the same 
to be laid offiinto town lots,: and they shall cause the canal lands in ornear 
Chicago, suitable ther^or, to be laid off into toion lots. 

"Sec. 83;. A-ild the said board of canal commissioners shall, on the 20th day 
of June next, proceed to àell the lots in the town of Chicago, and such parts 
6t the lots in the town of Ottowa, as also fraetional section flfteen adjoining 
the toton. of Chicago, it heing flrst laid off and subdivided into toum lots, 
streets, and alleys, as in their beat judgment will beat promote the interest 
of the said !0*nal fund: provided, always, that, before any of the aforesaid 
town lots shall be offered for sale, public notice of such sale shall bave been ' 
giyen. • * •" Laws 111. 1836, p. 149. 

The revenue arising from,the canal, and from any; lands grantpd by 
the United States to the state for its construction, together with tlie net 
toHs therepf, were pledged by the act for the pay ment ofthe interest ao- 
cruirig on the said stock, and for the reimbursement of the principal of 
the same. Laws 111. 1836, p. 153. In 1836, the canal comriiissioners, 
under the authority conferred upon them by the statutes above recited, 
caused fraetional section 15 to be subdivided into lots, blocks, streets, 
etc., a map whereof was made, acknowledged, and recorded on the 20th 
of July, 1836. A map (the officiai certifieates as they appear on the 
'original map as recorded being in the margin') is reproduced as "Map B." 

It is proper to say that upon some of the maps in évidence, and duly 
certiôed, the words"Michigan Avenue "are nearer to the shore-line than 
they appear tobe on may B. This fact tends to show that the entire 
space between the shore-line and the lots intowhich fraetional section 15 
was subdivided was originally intended as an avenue, or public grounds 
or commons. At the time this map was made and recorded, firactional 

> State of lïUnolB, Cook Co\mty—»B. : We, the undersigned, commissioners of the 
minois and Mchlgan canal, in pursuance of the statuts in such case made and provided, 
hayo' caused fraetional section number flfteen, (15) towuship thirty-nine north, range 
f ourteen east, adjoining or comering with the original town of Chicago, to be iaii ofC 
into lots, etc., as appears b? the above plat. Planted stones as designated at différent 
corners, from whion to make future surveys. And we do hereby acknowledge the same 
the tnll width and length of the lots, and width of the streets and avenues, as marked, 
dellneated, and laid down, as and for the trae plat or map of the subdivision of sala 
section. 

Qiven under OUrhands and seals at Chicago, the thirteenth day of June, A. S. 1836. 

ÎSigUed] W. F. Thobnton. [Seal.] 

" : W.B. Abchee. fSeal-l 

" J G. S. HnsBABD. [Seai] 

Becorder's Office, Cooik CmmtVtTlUnois—ss.: I certlfythat the foregolng map of 
fraetional section 15 was flled. for record on the 18th day of June, 1836, and was duly re- 
corded on the 20th day of July, 1836, in Book H, page 230. 

[SignedJ RioHAÉD J. Hamilton, Recorder Cook County, minois. 

State of nwnois, Coimty of Cooh-rss.: On this thirteenth day of June, m the year 
one thousand eight hundred and thirty-six, personally appeared before the undersiroed, 
one Of the justices of the suprême court of the state of minois, W. P. Thomton, w. B. 
Archer, and Gt. S. Hubbard, known to the undersigned to be the same persons who hâve 
signed and sealed this map, who severally acknowledged the same to be the true and 
original màp of fraetional section number flfteen, townshlp thirty-nine north, rang* 
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sections 15 and 10 were both within the limitsof the"town''of Chicago, 
except that by tho act of February 11, 1835, changing the corporate 
powers of that town, it was provi(ied"that the authority of the board of 
trustées of the said town of Chicago shall not extend over the south frac- 
tional section 10 until the same shall cease to be occupied by the United 
States." LawB 111. 1835, p. 204. But prior to the survey and record- 
ing of the plat of fractional section 10, to-wit, by the act of March 4, 
1837, the city of Chicago was incorporated, and its limits defined, (ex- 
cluding, as we hâve seen, "the south-west fractional quarter of section 
10, occupied as a military post, until the same shall beçome private prop- 
erty,")and was invested with ail the estate, real and personal, belonging 
to or held in trust by the trustées of the town; its common eouncil being 
empowered to lay out, make, and assess streets, alleys, lanes, and high- 
ways in said city, to make wharves and slips àt the end of the streets, on 
property belonging to said city, and to alter, widen, straighten , and dis- 
continue the same. Laws 111. 1837, p. 61, § 38; Id. p. 74, § 61. 

This brings us, in the chronological order of events rèlating to this liti- 
gation, to the incorporation of the Illinois Central Railroad Company, 
and the location of its road within the limits of the city of Chicago. 
Congress having, by an act approved September 20, 1850, (9 St. 466, c. 
61,) made a grant of land to Illinois for the purpose of aiding the con- 
struction of a railroad from the southern terminus of the Illinois & Michi- 
gan canal to a point at or near the junction of the Ohio and Mississippi 
rivers, with branches to Chicago and Dubuque, the IHinois Central rail- 
road Company was incorporated February 10, 1851, and made the agent 
of the State to construct that road. Priv. Laws 111. 1851, p. 61. It was 
granted power by its charter "to survey, locate, construct, complète, al- 
ter, maintain, and operate a railroad, with one or more tracks or lines 
of rails, frOm the southerft terminus of the Illinois and Michigan canal 
to a point at the city of Cairo, with a branch of the sanie ^to the city of 
Chicago, on Lake Michigan; and also a branch, via the City of Galena, 

fourteen east oi tie third principal meridian, as surveyed and subdivlded by them pur- 
suanttolaw. 

Given at Chicago the day and yèar bèf ore reoited. 

[Bigned] : Theophilus W. Smith. 

I, Edward B. Tàlcott, assistant engineer in the employment of the board of commis- 
sioners of the Illinois and Michigan canal, do hereby oertif y that the above is a correct 
plat or map of fractional section number flf teen, township t hirty-nine north, range four- 
teen east of the third principal meridian, adjoining or cornering with the original town 
of Chicago, as subdivided and laid ofl into lots, etc. , under the direction of said board of 
commissioners, and that the same portrays and sets forth the size, width, and length of 
the lots, also the true and flxed width of tbe streets and avenues. The letter " S " at the 
corners of tho section and blooks, as marked, dénotes where stones are planted deep 
in the ground, from which to make future surveys. 

Given uijder my hand at Chicago, the 18th day of June, A. D. 1836. 

rSignedJ Edwakd B. Talcott, Assistant Engineer. 

Filed June 18, 1836. 

I, Robert Milne, secretary of the board of canal commissionars, certify that the above 
map or plat, with the cortmcates annexed of W. F. Thomton; W. B. Aicher, and G. S. 
Hubbard, Edward B. Talcott, assistant engineer, BJchard J. Hamilton, recorder, and 
Theophilus W. Smith, is a true copy of the original now in this office. 

Witness my hand and the seal of the board of canal oommissioners, this 19th day of 
February, A. D. 1878. " 

[Signed] KOBBBT Milnb, Seoretary. 

Camal Office, Lockport, IlVtnols, Fébrua/ry 19, 1873. > 
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to a point on the Mississippi river opposite the town of Dubuque, in the 
State of lowa." In addition to certain powers, privilèges, immunities, 
and franchises, — including the right to purchase, hold, and convey real 
and Personal estate, which might bé needful to carry into effect the pnr- 
poses and objects of its charter, — it was provided that the company "shall 
hâve the right of way upon, and may appropriate to its sole use and con- 
trol, for the purposes contemplated herein, land not exceeding two hun- 
dred feet in width through its entire length; may enter upon, and take 
possession of, and use, ail and singular, any lands, streams, and mate- 
rials of every kind for the location of dépôts and stopping stages, for the 
purposes of constructing bridges, dams, embankments, excavations, sta- 
tion grounds, spoil banks, turn-outs, engine-houses, shops, and other 
buildings necessary for the construction, completing, altering, maintain-- 
ing, preserving, and complète opération of said road. Ail such lands, 
waters, materials, and privilèges bdonging to the state are hereby granted 
to said corporation for said purposes: * * * provided, that nothing 
in this section contained shall be so construed as to authorize the said 
corporation to interrupt the navigation of said streams. " Section 3 . But 
the company's charter also provided, (section 8:) "Nothing in this act 
contained shall authorize said corporation to make a location of iheir tract within 
any city imthout the consent of the common councU of said city. " 

Such consent was given by an ordinance of the common council of 
Chicago, adopted June 14, 1852, whereby permission was granted to the 
coinpany to lay down, construct, and maintain within the limits of that 
city, and along the margin of the lake within and adjacent to the same, 
a railroad with one or more tracks, and to hâve the right of way and ail 
powers incident to and necessary therefor, upon certain terms and con- 
ditions, to-wit: ''The said road shall enter at or near the intersection of 
its southern boundary with Lake Michigan, and foUowing the shore on 
or near the margin of said lake northerly to the southern bounds of the 
open space known as 'Lake Park,' in front of canal section fifteen, and 
continue northerly across the open space in front of said section fifteen, to such 
grounds as the said company may acquire between the north line of Ran- 
dolph Street and the Chicago river, in the Fort Dearbom addition in said 
city; upon which said grounds shall be located the dépôt of said railroad 
within the city, and such other buildings, slips, or apparatus as may be 
necessary and convenient for the business of said company. But it is 
expressly understood that the city of Chicago does not undertake to ob- 
tain for said company any right of way, or other right, privilège, or ease- 
ment, not now in the power of said city to grant or confer, or to assume 
any liability or responsibility for the acts of said company." Section 1. 
By other sections of the ordinance it was provided as folio ws: By the 
Bçcond section, that the company might "enter upon and use in perpetuity 
for its said line of road, and other works necessary to protect the same 
from the lake, a width of 300 feet, from the southern boundary of said 
public ground near Twelfth street to the northern line of Randolph streêt; 
the inner or west line of the ground to be used by said company to be 
not less than 400 feet east from the west line of Michigan avenue and par- 
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àUelthereto." By the third section, that they "may extend their Works and 
fill out into the lake to a point in the southern pier net less than 400 feet 
west.from the présent east end of the same, thence parallel with Michigan 
avenue to the north. Une of Randolph street extended; but it is expressly 
nnderstood that the common council does not grant any right or privi- 
lège beyond the limits above specified, nor beyond the Une that may be 
actually occupied by the works of said company." By the sixth section, 
that the company^' shall erect and maintain on the western or inner Une 
of the ground pointed out for its main track on the lake shore, as the 
same is hereinbefore defined, such suitable walls, fences, or other suffi- 
cient Works as will prevent animais from straying upon or obstructing its 
tracks, and secure persons and property from danger; said structure to 
be of suitable materials and sightly appearance, and of such heights as 
the common council may direct, and no change thereon shall be made 
except by mutual consent: provided, that the company shall construct 
such suitable gâtes at proper places at the ends of the streets, which are 
now or may hereafter be laid out, as may be required by the common 
council, toafiford safe access tothe lake: and provided, also, that in.case 
of the construction of an outside harbor, streets may be laid out to ap- 
proach the same, in the manner provided by law; in which case the 
common council may regulate the speed of locomotives and trains across 
them." By the seventh section, that the company "shall erect and com- 
plète within three years after they shall hâve accepted this ordinance, 
and shaU forever thereafter maintain, a continuous wall or structure of 
stone masonry, pier-work, or dther sufficient material, of regular and 
sightly appearance, and not to exceed in height the gênerai level of Mich- 
igan avenue opposite thereto, from the north side of Randolph street to 
the southern bound of Lake park before mentioned, at*a distance of not 
more than 300 feet east from and parallel with the western or inner Une, 
pointed out for said company, as specified in section two hereof , and shall 
continue said works, to the southern boundary of the city , at such distance 
outside of the track of said road as may be expédient; which structuré 
and works shall be of sufficient strength and magnitude to protect the 
entire front of said city, between the north Une of Randolph street and 
its southern boundary, from further damage or injury from the action 
of the waters of Lake Michigan; and that part of the structure south of 
Lake park shaU be commenced and prosecuted with ail reasonable dis- 
patch after acceptance of this ordinance." By the eighth section, that 
the company "shall not in any manner, nor for any purpose whatever, 
occupy, use, or intrude upon the open ground known as 'Lake Park,' 
belonging to the city of Chicago, lying between Michigan avenue and the 
western or inner Une before mentioned, except so far as the common 
council may consent, for the OOnvenience of said company, while con- 
structing or repairing the works in front of said ground." By the ninth 
section, that the company "shall erect no buildings between the north 
Une of Randolph street and the south Une of the said Lake park, nor 
occupy nor use the works proposed to be constructed between thèse points, 
except for the passage of or for making up or distributing their trains, 
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nor place upon any part of their works between said points any obstruc- 
tion to the view of the lake from the shore, nor suffer their locomotives, 
cars, or other articles to remain upon their tracts, but only erect such 
Works as are proper for the construction of their necessary tracks, aud 
protection of the same." The company was given 90 days within which 
to accept the ordinance, and it was provided that, upon such acceptance, 
its terms should be embodied in a contract between the city and the 
Company. The ordinance was accepted, and the required agreement en- 
tered into, on the 8th day of July, 1852. 

At the time this ordinance was passed, the harbor of the city included, 
under the laws of the state incorpora ting the city, "the piers, and so much 
of Lake Michigan as lies within the distance of one mile thereof into the 
lake, and the Chicago river and its branches to their respective sources." 
Laws 111. 2d Sess. 1849 and 1851, pp. 132, 147. Ifs common council 
had power, at the public expense, to construct a breakwater or barrier 
along the shore of the lake for the protection of the city against the en- 
croachments of the water; "to préserve the harbor; to prevent any use 
of the eame, or any act in relation thereto, * * * tending in any 
degrée to fill up or obstruct the same; to prevent and punish the casting 
or depositing therein aay earths, ashes, or other substance, filth, logs, or 
floating matter; to prevent and remove ail obstructions therein, and to 
punish the authors thereof; to regïilate and prescribe the mode and speed 
of entering and leaving the harbor, and of coming to and departing from 
the wharves and streets of the city by steam-boats, canal-boats^ and other 
crafts and vessels; * * * and to regulate and prescribe by such or- 
dinances, or through their harbor-master, or other authorized officer, such 
a location of every canal-boat, steam-boat, or other craft or vessel or float, 
and such changes of station in and use of the harbor, as may be necessary 
to promote order therein, and the safety and equal convenience, as near 
as may be, of ail such boats, vessels, crafts, or fioats;" "to remove and 
prevent ail obstructions in the waters which are public highways in said 
city, and to widen, straighten, and deepen the same;" and to "make 
wharves and slips at the end of streets, and alter, widen, contract, 
straighten, and discontinue the same." Id. 

Under the authority of its charter, and of the ordinance of June 14, 
1852, the railroad company located its tracks within the corporate limits 
of the city. The tracks northward from Tvvelfth street were laid upon pil- 
ing placed in the waters of the lake, — the shore-line, which was crooked, 
being, at that time, at Park row, about 400 feet from the west Une of 
Michigan avenue; at the foot of Monroe and Madison streets, about 90 
feet; and at Randolph street, about 112} feet. Since that time the space 
between the shore-line and the tracks of the railroad company has been 
filled with earth by or under the direction of the city, and is now solid 
ground. After the construction of the track as just stated, the railroad 
company erected a breakwater east of its roadway, upon a line parallel 
with the west line of Michigan avenue, and subsequently filled the space, 
or nearly ail of it, between that breakwater and its tracks, and under its 
tracks, with earth and stone. 
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It is stated by counsel, and the record, we think, sufficiently shows, 
that when the road was located in 1862 nearly ail of the lots bordering 
upon the lake north of Randolphstreetha.dhecome theproperty ofindividu- 
als, by purchase from the United States, except a parcel adjacent to the 
river which had not then been sold by the gênerai government. Soon 
thereafter the company acquired the title to ail of the water lots in the 
Fort Dearborn addition north of Randolph street, including the remain- 
ing parcel belonging to the United States. The deed for the latter was 
made by the secretary of war, October 14, 1852, and included "ail the 
accretioDS made, or to be made, by said lake and river in front of the 
land hereby conveyed, and ail other rights and privilèges appertaining to 
the United States as ownersof said land." The company established its 
passenger-house at the place designated in the ordinance of 1852, and, 
being the owner of said water lots north of Randolph street, it gradually 
pushed its works out into the shallow water of the lake to the exterior 
Une specified in that ordinance, 1,376 feet east of the west line of Mich- 
igan avenue. In order that the railroad company might approach its 
passenger dépôt, the common council, by ordinance adopted September 
10, 1855, granted it permission to curve its tracks westwardly of the 
line fixed by the ordinance of 1852, "so as to cross said line at a point 
not more than 200 feet south of Randolph street, extending and curv- 
ing said tracks north- westerly as they approach the dépôt, and cross- 
ing the north line of Randolph street extended at a point not more than 
100 feet \?est of the line fixed by the ordinance, in accordance with 
the map or plat thereof sitbmitted by said company, and placed on 
file for référence." This grant was, however, upoii the following condi- 
tions: That the company lay out upon its own land, west of and along- 
side its passenger-house, a street 50 feet wide, extending from Water 
street to Randolph street, and fill the same up its entire length within 
two years froni the passage of said ordinance; that it should be restricted 
in the use of its tracks south of the north line of Randolph street, as 
provided in the ordinance of 1852; and "when the company shall fill 
up its said tracks south of the north line of that street down to the point 
where said curves and side tracks commence, and the city shall grant its 
permission so to fill up its tracks, it should also fill up at the same time 
and to an equal height, ail the space between the track so filled up and 
the lake shore as it now exists, from the north side of Randolph street 
down to the point where said curves and side tracks intersect the line 
fixed by the ordinance aforesaid." The company's tracks were curved 
as permitted; the street reférred to was opened, and has ever since been 
used by the public; and the required fiUing was donc. It being neces- 
sary that the railroad company should hâve additional mieans of approach- 
ing and using its station grounds between Randolph street and the Chi- 
cago river, the city, by another ordinance adopted September 15, 1856, 
granted it permission "to enter and use in perpetuity, for its line of rail- 
road and other works necessary to protect the same from the lake, the 
space between its présent [then] breakwater and a line drawn from a 
point on said breakwater 700 feet south of the north line of Randolph 
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extended, and running thence on a straight line to the south-east corner 
of its présent breakwater, thence to the river: provided, however, and 
this permission is only given upon the express condition that, the portion 
of said line which lies south of the north line of Randolph street ex- 
tended shall be kept subject to ail the conditions and restrictions, as to 
the use of the same, as are imposed upon that part of said line by the 
said ordinance of June 14, 1852." In 1867 the company inade a large 
slip just outside of the exterior line fixed by the ordinance of 1852, 
thereby extending its occupancy between Randolph street and Chicago 
river further to the east. Along the outer edge of this pier a continu- 
ous line of dock piling was placed, extending on a line from the river to 
the north line of Randolph street, 1,792 feet distant from the west line 
of Michigan avenue. This line formed the company's breakwater be- 
tween the river and Randolph street at the time of the passage (April 
16, 1869) of what is known as the "Lake Front Act." In view of tKe 
important questions raised, and of the rights asserted, under that act, it 
is hère given in full: 

"An act in relation to a portion of the sabmerged lands and Lake Fark 
grounds, lying on and adjacent to the shore of Lake Michigan, on the eastem 
t'rontage of the city of Chicago. 

"Section 1. Be it enacted by the people of the state Of Illinois, represented 
in the gênerai assembly, that ail right, title, and interest of the state oflllinriis 
in and to so much of fractional section 15, township thirty-nine, range four- 
teen east ofthethird principal meridian, in the city of Chicago, county of Cook, 
and state of Illinois, as is situatedeast of Michigan avenue and north of Park 
row, and south of the south line of Monroe street, and west of a line running 
parallel with and four hundred feet east of the west line of said Michigan av- 
enue,— -bèing a strip of land four hundred feet in width, including said ave- 
nue, along the shore of Lake Michigan, and partially submerged by the waters 
of said lake, — are hereby granted in fee to the said city of Chicago, with full 
power and authority to sell and convey ail of said tract east of said avenue, 
leaving said avenue ninety feet in width, in such manner and upon such terms 
as the common council of said city may by ordinance provide: provided, that 
no sale or conveyance of said property, or any part thereof , shall be valid, un- 
less the sàme be approved by a vote of not less than three-fourths of ail the 
aldermen elect. 

"Sec. 2. The proceeds of the sale of any and ail of said lands shall be set 
aside, and shall constitute a fund, to be designated as the ' Park Fund ' of 
the said city of Chicago; and said fund shaU be equitably distributed by the 
common council between the South division, the West division, and the North 
division of the said city, upon the basis of the assessed value of the taxable 
real estate of each of said divisions, and shall be applied to the purchase and 
improvement in each of said divisions, or in the vicinity thereof, of a public 
park or parks, and for no other purpose whatsoever. 

"Sec. 3. The right of the Illinois Central Eailroad Company under the grant 
from the state in its charter, which said grant constitutes a part of the consid- 
ération for which the said company pays to the state at least seven per cent. Of 
its gross earnings, and under and by virtue of its appropriation , occupancy, use^ 
and control, and the riparian ownership incident to such grant, appropriation, 
occupancy, use, and control, in and to the lands, submerged or otherwise, lying 
east of the said line, running parallel with and 400 feet east of the west lineof 
Michigan avenue, in fractional sections ten and flfteen, township and range as 
aforesaid, is hereby conflrmed; and ail therightandtitleof the state of Illinois 
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in and to thesubmerged landsconstituting thebed of Lake Michigan, andlying 
east ol the traeks and break water of the Illinois Central Bailroad Company, 
for the distance of one mile, and between the south line of the sonth pier ex- 
tend'ed eastwardly and a line extended eastward from the south iine of lot 
twenby-one, south of and near to the round-house and machine-shops of said 
^ cotnpany, in the South division of the said city of Chicago, are hereby granted 
ia fee ta the said Illinois Central Railroad Company, its successors and assigns: 
provided, however, that the fee to said lands shall be held by said companyin 
perpetuity, and that the said çompany shall not hâve power to grant, sell, or 
conveythe fee to the same; and that ail gross receipts f rom use, profits, leases, 
or otherwise of said lands, or the improvementsthereon, or thatmay hereafter 
be mad6 fchéreon, shall form a part ofthe gross prooeèds.ïeceipts, and income 
of the said Illinois Central Bailroad Company, upon which sîad company shall 
foreverpay intothestatetreasury, semi-annually, the per centum provided for 
in its charter, in accordance with the requirements of said charter: and pro- 
vided, a,lso, that notljing herein contaiqed shall authorize obstructions to the 
Chicago harbor, or impaii- the public right of navigation; nor shall this act 
be construed to exempt thé Illinois Central Bailroad Company, its lessees or 
assigns, from any act of the gênerai assembly which may be hereafter passed 
regulating the rates of wharfage aud dockage to be charged in said harbor: 
and prpvidedi f urtber, that any of the lands hereby granted to the Illinois 
Central S^ilroad Company, and the improvements now, or which may here- 
after be, on the same, which shall hereafter be leased by said Illinois Central 
railroad Company to any person or corporation, or which may hereafter be oc- 
cupiedby any person or corporation other than said Illinois Central Bailroad 
Company, shall not, duringithecontinuanoe of such leasehold estate or of such 
pccupançy. be exempt from municipal or other taxation. 

"Sec. 4» 441 the right and title of the state of Illinois in and to the lands, 
submerged or otherwise, lying north of the south line of Monroe street, and 
south of the south Une of Bandolph street, and between the east line of Mich- 
igan avenue ^nd the track and roadway of the Illinois Central Bailroad Com- 
pany, and constituting parts of f ractional sections ten and âfteen in said town- 
ship thirty-nine, as aforesaid, are hereby granted in fee to the Illinois Central 
Ballrpad Company, the Chicago, Burlington and Qulncy Bailroad Company, 
and the Michigan Central Bailroad Companyï their successors and assigns, for 
the érection thereon of a passenger dépôt, and for suçh other purposes as the 
business of said company may require: provided, that upon ail gross receipts 
of the Illinois Central Bailroad Company,, from leases of its interest in said 
grounds, or improvements thereon, or other usesof the same, the per centum 
provided for in the charter of said company shall forever be paid in conform- 
ity with the requirements. gf said charter, 

: "Sec. 5» In considération of the grant to the said Illinois Central, Chicago, 
Burlington and Qaincy, and Michigan Central Bailroad Companies of this land 
as aforesaid, said companies are hereby required to pay to said city of Chicago 
the sum of el^ht hundred thousand dollars, to be paid in the followiag man- 
ner, viz. : ïwo hundred thousand dollars within threemonths from and af ter 
the passage of this act; two hundred thousand dollars within six monthsfrom 
and after the passage of this act; two hundred thousand dollars within nine 
months from and af ter the passage of this act; two hundred thousand dollars 
within twelve months from and after the passage of this act, — which said 
sums shall beplaced in the Eark fund of the said city of Chicago, and shall 
be distributed in like mannèr as is hereinbefore provided for the distribution 
of the other funds which may be obtained by said city from the saleot the 
lands conveyed to it by this act. 

"Sec. 6. The common council of the said city of Chicago is hereby author- 
ized andempowered to quitciaim and release to the said Dlinois Central Bail- 
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road Company, the Chicago, Burlington and Quiney Eailroad Company, and tht 
Michigan Central Eailroad Company any ail claim and interest in and upon 
any and ail of said land north of the south Une of Monroe street, as aforesaid, 
which the said city may hâve by virtue of any expenditures and improve- 
ments thereon or otherwise; and in case the said common council shall neg- 
lect or refuse thus to quitclaim and release to the said companies, as afore- 
said, withln four months from and after the passage of this act, thenthe said 
companies shall be discharged from ail obligation to pay the balance remain- 
ing unpaid to said city. 

"Sec. 7. The grants to the Illinois Central Eailroad Company contained in 
this act are hereby deelared to be upon the express condition that said Illinois 
Central Eailroad Company shall perpetually pay into the treasury of the state 
of Illinois the per centum on the gross or total proceeds, receipts, or income 
derived from said road and branches stipulated in its charter, and also the per 
centum on the gross receipts of said company reserved in this act. 

"Sec. 8. This act shall be a public act, and in force from and after its pass- 
age. 

"Passed, over veto, 16th April, 1869." 

As early as May, 1869, the railroad company caused to be prepared a 
plan for an outer harbor at Chicago. On the 12th of July of the same 
year the Illinois Central Railroad Company, the Michigan Central Rail- 
road Company, and the Chicago, Burlington & Quiney Railroad Com- 
pany, by an agent, tendered to Walter Kimball, the comptroller of the 
city of Chicago, the sum of $200,000, as the first payment to the city 
under the fifth section of the act of 1869. He received the sum ten- 
dered upon the express condition that none of the city's rights be thereby 
waived, or its interest in any manner prejudiced, and placed the money 
in bank on spécial deposit, to await the action and direction of the com- 
mon council. The matter being brought to the attention of that body, 
itadopted, June 13, 1870, a resolution declaring that the city "willnot 
recognize the act of Walter Kimball in receiving said money as binding 
upon the city, and that the city \vill not receiveany money from railroad 
companies under said act of the gênerai assembly untilforced to do so 
by the courts." The city never quitclaimed or released, nor oiïerod to 
quitclaim or release, to said companies, or to either of them, any right, 
title, claim, or interest in or to any of the land described in the act of 
1869, nor was Kimball's act in receiving the money ever recognized by 
the city as binding upon it. On the expiration of his term of office, 
he did not turn the money over to his successor in office, but kept it 
deposited in bank to his own individual crédit; and so kept it until 
Bome time during the year 1874, or later, when, upon application by the 
railroad companies, he retumed it to them. No other money than the 
$200,000 delivered to Kimball was ever tendered by the railroad com- 
panies, or either of them, to the city or to any of its officers. At a 
meeting of the board of directors of the Illinois Central Railroad Com- 
pany, held at the company's office in New York, July 6, 1870, a réso- 
lution was adopted to the effect "that this company accepts the grants 
under the act of the législature at its last session, and that the président 
give notice thereof to the state, and that the company bas commenced 
work upon the shore of the lake at Chicago under the grants referred to." 
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On the 17th of November, 1870, its président communîoated a copy of 
ttjs resolution to the secretary of state of Illinois, and gave the notice 
tberein reqùired, adding: "You will please regard the above as an ac- 
ceptance by this companyof the above-mentioned law, [Lake Front act,] 
and it is desired by said company that said acceptance shall remain per- 
manently on file and of record in your office." The secretary of state 
replied, under date of November 18, 1870: "Yours of the 17th inst., 
being a notice of the acceptance by the Illinois Central Railroad Company 
of the grants under an act of the législature of Illinois, in force April 
16, 1869, was this day received, and filed, and duly recorded in the 
records of this office." 

Following thèse transactions were certain proceedings, commenced 
about July 1, 1871, by information filed in this court by the United 
States against the Illinois Central Railroad Company. That information 
set forth that congress, in order to promote the convenience and safety 
of vessels navigating Lake Michigaii, had, from timeto time, appropri- 
ated and expended large sums of money in and aboUt the mouth of Chi- 
cago river, and had constructed two.piersextending from the north and 
south banks of that Hver eastwardly for a considérable distance into the 
lake; that in July, 1870, it appropriated a large sum of money to con- 
struct an outer harbor at Chicago, in accordance with the plans of the 
engineer department of the United States; that the railroad company had, 
from time to time, wrongfuUy filled up with earth a portion of said lake 
within said harbor; that what the company had then done, in that way, 
and what it intended to do, unless prevented, would materially interfère 
with the exécution of the plan of improvement adopted by the war de- 
partment. A temporary injunction was issued against the company. 
Subsequently, in 1872, the parties to that suit entered into a stipulation, 
from which it appeara that the matters referred to in said information 
relating to the construction of docks and wharves in the basin or outer 
harbor of the city, formed by the breakwater then in process of érection 
by the United States, were referred to the war department, and that the 
secretary, upon the recommendation of engineer officers, approved cer- 
tain Unes limiting the construction of docks and wharves in said outer 
harbor, to-wit: Commencing at the pier on the south side of the en- 
trance to the Chicago river, 1,200 feet west of the governraent break- 
water; thence south to an intersection with the north Une of Randolph 
street extended eastwardly; thence due west 800 feet; and thence south 
to the east and west breakwater proposed to be constructed by the United 
States, 4,000 feet south of the pier first above mentioned, — the line so 
established being fixed as the line to which docks and wharves may be 
extended by parties entitled to construct them within said outer harbor. 
The railroad company desiring to proceed, under the supervision of the 
engineer bureau of the United States, with the construction of docks and 
wharves within the proposed outer harbor, between the pier on the south 
side of the entrance to Chicago river and the north line of Randolph 
street extended eastwardly, in conformity with the said limiting Unes, 
and having agreed to observe said Unes, as well as the directions which 
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might be given in référence to the construction of said docks and wharves 
by the proper officers of said bureau, the injunctional order, pursuantto 
stipulation betvveen the parties, was, January 16, 1872, vacated, and the 
information dismissed, with leave to the United States to reinstate the 
eame upon the failure of thecompany, in good faith, to observe the said 
conditions. Subsequently the railroad company resumed work on, and 
during the year 1873 completed, pier No. 1, adjacent to the river, and 
east of the breakwater of 1869. On the 15th of April 1873, the légis- 
lature of Illinois passed the following act, which was in force from and 
after July 1, 1873: "Section 1. Be itenacted," etc., "thattheact entitled 
*An act in relation to a portion of the submerged lands and Lake Park 
grounds lying on and adjacent to the shore of Lake Michigan, on the 
eastem froutage of the city of Chicago,' in force April 16, 1869, be, and 
the same is hereby, repealed." In 1880 and 1881, piers Nos. 2 and 3, 
north of Randolph street, were constructed in conformity with pians sub- 
mitted to and approved by the war department. The common couneil 
of Chicago, by ordinance approved July 12, 1881, extended Randolph 
Street eastwardly, and declared it to be a public street, from its then 
eastem terminus "to the west line of the right of way of the Illinois Cen- 
tral Railroad Company, as established by the ordinance of September 10, 
1855, * * * and also straight eastwardly * * * from the east- 
■erly line of slip C, produced southerly to Lake Michigan;" giving per- 
mission to the company to construct and maintain at its own expense, 
within the line of Randolph street so extended, and over the company's 
tracks and right of way, a bridge or viaduct, with suitable approaches, 
to be approved by the commissioners of public works, which should be 
forever free to the public, and to ail persons having occasion to pass and 
repass thereon. Such a bridge or viaduct was necessary in order that 
the piers constructed, and in process of construction, east of the break- 
water of 1869, might be conveniently reached by teams. The viaduct 
was built in 1881, and extends to the base of pier 3. It has ever since 
been used by the public. It appears from the évidence that, in 1882, 
Ihe pier which was built in 1870 from Twelfth street to the north line 
«xtended of lot 21, was continued as far south as the cen ter line of Six- 
teenth street. The main object of this extension, according to theshow- 
ing made by the company, was to protect the tracts from the waves dur- 
ing storms from the north-east. Another object was to construct a slip 
or basin south of the south line of lot 21, between the breakwater and 
the shore, where vessels loaded with materials for the company, or hav- 
ing freight to be handled, could enter and be insafety. In 1885, a pier 
was constructed by the company at the foot of Thirteenth street, accord- 
ing to a plan submitted to the war department; and the department did 
not object to its construction, "provided no change be made in its loca- 
tion and length." The pier as constructed doesnot differ from thatpro- 
posed and approved, except that it is wider by 50 feet. But it does not 
appear that the war department regards that change in the plan as in- 
jurious to navigation, or as interfering with the plans of the government 
for an outer harbor. 
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At the hearing, a map was used for the purpose of showing the dififer- 
ent Works constructed by the United States; the location of ail the strucl^ 
ures and buildings erected by the raUroad company, with the date of 
thsir érection; and the relation of the tracks and break waters of the Com- 
pany to the shore as it now is, and, to some extent, as it was hei'etofore. 
That map, known as the "Morehouse Map," and called "G," is repro- 
duced. 

The state, in the original suit, asks a decree establishing and confirm- 
ing her title to the bed of Lake Michigau, and her sole and exclusive 
right to develop the harbor of Chicago by the construction of docks, 
wharves, etc. , as against the claim by the railroad company that it bas 
an absolute title to said submerged lands, described in the act of 1869, 
and the right — subject to the paramount authbrity of the United States 
in respect to the régulation of commerce between the states — ^to fill the 
bed of the lake, for the purposes of its business, east of and adjoining 
the premises between the river and the north line of Randolph Street, 
and also north of the south line of lot 21; and also the right, by con- 
structing and maintaining wharves, docks, piers, etc., to improve the 
shore of the lake, for the purposes of its business, and for the promotion, 
generally, of commerce and navigation. The state, insisting that the 
company has, without right, erected, and proposes to continue to erect, 
wharves, piers, etc., upon the domain of the state, asks that such un- 
lawful structures be directed to be removed, and the company enjoined 
from constructing others. The city, by its cross-bill, insists that since 
June 7, 1839, when the map of Fort Dearborn addition was recorded, it 
has had the control and use for public purposes of that part of section 
lOwhich lies east of Miohigan avenue, and between Randolph street and 
fractional section 15; and that, as successor of the town of Chicago, it 
has had possession and control since June 13, 1836, when the map of 
Fractional Section 15 addition was recorded, of the lands in that addi- 
tion north of block 23. It asks a decree declaring that it is the owner 
in fee, and of the riparian rights thereunto appertaining, of ail said 
lands, and has, under existing législation, the exclusive right to develop 
the harbor of Chicago by the construction of docks, wharves, and levées, 
and to dispose of the same, by lease or otherwise, as authorized by law; 
and that the railroad company be enjoined from interfering with its said 
rights and ownership. The relief sought by the United States is a decree 
declaring the ultimate title and property in the "Public Ground" shown 
on the plat of the Fort Dearborn addition, south of Randolph street, and 
also in the open space shown on the plat of Fractional Section 15 addi- 
tion, to be in the United States, with the right of supervision and con- 
trol over the harbor and navigable waters aforesaid; that the railroad 
companies and the clty bé enjoined from exercisiiig any right, power, or 
control over said grounds, or over the waters or shores of the lake; that 
the Illinois Central Railroad Company be rèstrained from making or con- 
structing any piers, wharves, or docks, and from driving piles, building 
walls, or fiUing with earth or ëther materials in the said lake, or from us- 
ing any made-ground, or any piers, wharves, or other constructions made 
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or built by or for ît in or about the outer harbor, to the east of the 200- 
feet strip of its way-ground, or from taking or exacting any toll for such 
use; and that the Illinois Central Railroad Company be required to abate 
and remove ail obstructions placed by it in said outer harbor, and to 
quit possession of ail lands, waters, and made-ground taken and held by 
it without right as aforesaid. The fitate, the city, and the gênerai gov- 
ernment ail unité in contending that the Lake Front act of 1869 is inop- 
erative and void, for reasons that will be hereafter stated. 

In disposing of the questions discusséd by counsel, it will be conven- 
ient to consider first those relating to the lands or grounds embraced in 
the Port Dearborn addition to Chicago. It it apparent, from the facts 
stated, that whatever title the Illinois Central Railroad Company has to 
the water lots in that addition, between Randolph street and the Chi- 
cago river,, is derived, as to some of thenl, directly, and, as to others, 
remotely, from the United States. It is, however, insisted, in behalf of 
the United States, that the subdivision and platting of Fort Dearborn 
réservation into bloCks, lots, streets, and public grounds by Birchard 
was unauthorized by the act of 1819, under which alone he proceeded, 
or could hâve proceeded. The point made is that upon the secretary 
of war was conferred the power to dispose of military sites found to be 
useless, and that such power could not be delegated to or exercised by 
an agent, although specially appointed by him for that purpose. In 
this view the court does not concur. The direction in the apt was that 
the secretary "cause to be sold" such military sites as were useless, — 
language iniplying that he might discharge the duty imposed by congress 
through the agency of some one representing him. It oertainly could 
not hâve been eXpected that he would visit Chicago, and personally sup- 
erintend the sale. The plat shows upon its face, and the United States 
admits in their information, that Birchard acted in the promises for the 
secretary of war, and only as his agent. It further appears that he acted 
under a power of attorney executed under the direction of the président. 

But it is contended that the power to cause thèse lands to be sold did 
not authorize the secretary to dedicate a part of it to the public as streets 
and public grounds. And, in this connection, the district attorney 
maintains that the subdivision and platting by Birchard was not in con- 
formity with the Illinois statute of February 27, 1833, for the recording 
of town plats. By the fifth section of that act, the plat or map, when 
made ont and certified, acknowledged, and recorded, as required by the 
statute, was to be deemed, as to every donation or grant to the public 
therein specified, a suiBcient conveyance to vest in the city the fee-sim- 
ple of the lands so designated, and operated as a gênerai warranty. It 
also declared that "the land intended to be for streets, àlleys, ways, com- 
mons, or other public uses, in any town or city, or addition thereto, 
shall be held in the corpdfate name thereof, in trUst to and for the uses 
and purposes set forth and expressed or intended." It is contended that 
the dedication of the streets and the public grounds south of Randolph 
street, on the lake shore, did not conform to the statute, and was, at 
most, a dedication at common law; in which event, it is insisted, the 
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fee to the streets and public grounds remains in the United States, not- 
withstanding the title must be held subject to the public uses by the 
platting and by the subséquent sales of lots with référence thereto. It 
seems to the court clear that the power given to the secretary to seU — no 
particular mode for selling being prescribed — carried with it, by neces- 
sary implication, authority to adopt any mode that was not unreasona- 
ble, in view of the object to be accomplished, and that was customary 
in the case of lands within the limits of or near to a town or city. If a 
subdivision, in the mode ordinarily adopted in the locality, of a large 
tract, so situated, into blocks, lots, streets, and public grounds, was 
likely to be bénéficiai to the government, it was the duty of the secre- 
tary to adopt that mode of selling. If the subdivision and platting by 
Birchard' was in conformity to the local statute in aU material respects, 
then no conveyance by the United States of the légal title to the streets 
and public grounds was necessary. If it did not conform to the local 
law, and if the dedication of the streets and public grounds, shdwn on 
the map of Fort Dearbom addition, is to be deemed only valid as a ded- 
ication at common law, it would not foUbw that the United States can 
hâve a standing in court in respect to such streets and public grounds. 
The argument by the district attorney upon this point proceeds upon the 
ground that the gênerai government, after abandoning Fort Dearbom as 
a military site, and after having sold the whole of that réservation, ex- 
cept the parts reserved for streets and public grounds, had the capacity 
to hold the title to such streets and public grounds in trust for the pub- 
lic uses afflxed to it. This position cannot be maintained. The United 
States took the right, title, and claim, as well of soil as of jurisdiction, 
which the commonwealth of Virginia had in the Northwest Territory, 
for the purposes only of temporar}' government, and in trust for the per- 
formance of the stipulations and conditions imposed by the deed of ces- 
sion. It' was accepted as à common fund for the use and benefit of ail 
the States, Virginia included. One of those conditions was that the ter- 
ritory so ceded should be laid out and formed into states, having the 
same rights of sovereignty, freedom, and independence as the other 
states. Consequently , when Illinois was admitted into the Union, "upon 
the same footing with the original states, in ail respects whatever," she 
succeeded to ail the rights of sovereignty, jurisdiction, and eminent do- 
main which Virginia possessed at the date of the cession, "except so far 
as this right was diminished by the public lands remaining in the pos- 
session and under the control of the United States, for the temporary 
purposes provided for in the deed of cession, and of the législative acts 
oonnected with it. Nothing remained to the United States, according 
to the terms of the agreement, but the public lands. And if an express 
stipulation had been inserted in the agreement, granting the municipal 
right of sovereignty and eminent domain to the United States, such stip- 
ulation would bave been void and inoperative; because the United States 
hâve no constitutional capacity to exercise municipal jurisdiction, sov- 
ereignty, or eminent domain, within the limits of a state, except in the 
case in which it is expressly granted." (PoUard'e Lessee v. Èagan, 3 
v.33F.no.l4— 48 
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- How. 212, 223; Nm Orléans v. U. 8., 10 Pet. 662;) or where ît îs nec- 
essary to the enjoymentof the powers conferred by the constitution upon 
'-the gênerai government, (iToW v. U. S., 91 U. S. 367, 372; U. S. v. 
Fox, 94 U. S. 320; U. S. v. Jmes, 109 U. S. 513, 519, 3 Sup. Ct. Rep. 
346.) See, also, Tan BrocUin v. State of Tennessee, 117 U. S. 151, 167, 
168, 6 Sup. Ct. Rep. 670. When, therefore, Fort Dearborn réservation 
was snbdivided into lots, and they were sold, with référence to the map 
or plat of such subdivision, and it was no longer used as a military site, 
or for any purpose connected with the exécution of the powers of the 
gênerai government, ail the lands embraced within its limits ceased to be 
a part of the national domain, the title to the spécifie lots passed to 
those who purchased them, while jurisdiction over thestreets and open 
grouuds, dedicated to public use, passed from the United States; the 
title to, and immédiate possession and control of, such streets and 
grounds, vesting in the local government, — that is, in the municipal cor- 
poratioh of Chicago,— as a public agency of the state for the purposes 
for whieh such dedication was made. Touehing the action of the secre- 
tary of war, and of his agent Birchard, it may also be said that its va- 
lidity was impliedly recognized in the case, already referred to, of U. S. 
V. Chicago. The question there was, as we hâve seén, whether the city 
had the tight to open streets designated on the Birchard plat through 
that partof Fort Dearborn réservation which had notthen heen sold, and 
was still uaed by the gênerai government as a military site. If the Birch- 
ard subdivision was învalid, upon the ground that the secretary could 
not invest hiin with power to do what he did, it would hâve been a 
ready answerj in that case, to the city's claim of authority to Open Mich- 
igan avenue through Fort Dearborn réservation to the river, to say that 
Birchiard'S subdivision and platting, upon which the city relied, did nOt 
bind the United States. On the contrary, the décision proceeded upon 
the ground that the subdivision and platting was légal, although not 
done undar the personal supervision of the secretary of war; and that 
the right of the, city to open Michigan avenue, as marked on the Birch- 
ard map, through that part of the réservation not then sold, would not 
«ome into existence until the occupancy of the United States ceased. 
Whatever doubt may remain upon this point is removed by the act 
passed bycongress, August 1, 1854, for the relief of Jean Baptiste Beau- 
bien, by which the commissionèr of the gênerai land-ofSce was author- 
ized to issued to him a patent or patents for certain specified "lots as de- 
scrihed andnumbered on the mrvey ahd plat of the Fort Dearborn addition to 
Œicago, in the state of Illinois, madeunder the order of the secrdary of vxir, 
and now on file in the war-office." This statu te is so far a récognition or 
ratification of the Birchard subdivision, and of the acts of the secretary 
of war, as to preclude the United States and ail others from making any 
question as to bis power to make sale of Fort Dearborn réservation 
through the agency of Birchard, or as to the authority of the agent to 
fiubdivide thèse lands into blocks, lots, streets, and public grounds. 

What has been said is sufficient to show that the United States bave 
long since parted with ail jurisdiction over or title to the landa embraced 
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withinthat réservation, and that the Illinois Central Railroad Company, 
shortly after the location o£ its road within the corporate limits of Chi- 
cago, acquired a title in fee to ail of the water lots on the lake shore 
within the Fort Dearbom addition north of Randolph street. 

What rights did the railroad company hâve in virtue of such owner- 
ship? There can be no douht that, upon her admission into the Union, 
the state of Illinois became the owner of , and acquired jurisdiction over, 
ail the lands within her boundaries covered by the waters of Lake Mich- 
igan, subject only to such supervision and control of the use of such 
waters as might resuit from the exercise by congress of its powers to reg- 
ulate commerce with foreign nations and among the several states. Pd- 
hrd's Lessêe v, Hagan, 3 How. 212; Martin v. Wadddl, 16 Pet. 367; Dm 
V. Jersey Oo., 15 How. 426; Mimford v. Wardell, 6 Wall. 436; Wéer v. 
Harbor GbmVs, 18 Wall. 57; Oourdy. of St. Clair v, lÀvingston, 23 Wall. 
68; Bameyv. Keokuk, 94 U. S. 339; Van Brocidin v. State of Tennessee, 117 
U. S. 151, 167, 168, 6 Sup. Ct. Rep. 670. Upon this ground both the 
state and the railroad company rest their respective claims. But it is 
insisted, and we think rightly, that, in the absence of any législative or 
gôvernmental direction as to the manner of the occupancy of the bed of 
the lake within the state, the railroad company, as the riparian owner 
of the water lots norih of Randolph street, had the right, in virtue of 
su<;h ownership, and as part of its purchase of such lots, to connect the 
shore-line by artificial constructions with outside waters that were naviga- 
ble in fact; although the exercise of that right is at ail times subject to 
to such régulations — at least, those not amounting to prohibition — as the 
state may éstablish. Thèse principles find support in numerous cases. 
DvMon V. Strong, 1 Black, 24; Railroad Co. v. Schurmier, 7 Wall. 272; 
Yatesv. Mûwaukee, 10 Wall. 497; Weber v. Harbor CbmVa, 18 Wall. 57; 
Atlerv. Pocket Oo., 21 Wall 389; Delaplaine v. RaUway Co.,42 Wis. 214; 
1 Dill. Mun. Corp. §§ 70^77. In Yate» v. Mikoaukee, one of the ques- 
tions was as to the rights of riparian owners of lots on Milwaukee river, 
near Lake Michigan, within the ciiy of Milwaukee, with respect to wharves, 
piers, and other structures aff'ecting the navigation of that river. The 
court said: "But, whether the title of the owner of such a lot extends 
beyond the dry land or not, he is certainiy entitled to the rights of a ripa- 
rian proprietor whose land is bounded by a navigable stream; and among 
those rights are atcess to the navigable part of the river from the front of 
his lot, the right to make a landing, wharf, or pier for his own use, or 
for the use of the public, subject to such gênerai rules and régulations as 
the legidàture may see proper to interpose for the protection of the rights 
of the public, whatever those may be." Again: "This riparian right is 
property, and is valuable; and, though it must be enjoyed in due sub- 
jectionto the rights of the public, it cannot bearbitrarily or capriciously 
dèstroyed or impaired. It is a right of which, when once vested, the 
Owner can only be deprived in accordance with established law, and, if 
necesSary that it be taken for the public good, upon due compensation." 
Itis diffîcult to perceive any reason why thèse doctrines are not applica- 
ble to thé Qreat Lakes of our country. It was in the exercise of thèse 
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rijparîiEtn rights, and wîth the consent of the city, that the railroad Com- 
pany, after the location of its road, and prior to 1867, pushed its works 
into the shallow water éast of the shore-line, north of Randolph street, 
until it reached the exterior line specified in the third section of the ordi- 
nance of 1852. Besides, the state — which, from the time of her admis- 
sion into the Union, owned the bed of the lake thus occupied, and could 
lawfully permit it to be occupied for purposes not inconsistent with the 
public rights of navigation — had expressly authorized the railroad Com- 
pany to enter upon, take possession of, and use auy lands, waters, or 
materials belonging to her for the location of its dépôts, station grounds, 
turn-outs, engine-houses, shops, and other buildings that were necessary 
"for the construction, completing, altering, maintaining, preserving, and 
complète opération of said road," and that did not inierrapt navigation. It 
is true that this power, in respect to lands, waters, and materials belong- 
ing to the state, within the corporate limits of a city, could not hâve 
been exerted by the corn pany, under its charter, unless such çity, byits 
commoh council, consented to the location of the road within its limits. 
But when such consent was given by the city of Chicago, upon the con- 
ditions specified in the ordinance of 1852, — conditions which it could 
lawfully impose, — the right of the railroad Company, so far as the^ state 
and city were concerned, to fill in the lake, to the extent prescribed by 
that ordinance, and to use the ground thereby mede, was placed beyond 
question. As to the structures erected by the company east of the exte- 
rior line designated by the ordinance of 1852, those built in 1867 may 
be justified — apart from the conflrmatory clauses of the açt of 1869 — 
under the power expressly given to enter upon, take possession of, and 
use (provided navigation was not thereby interrupted) any lands or 
waters of the state that were necessary for the complète opération of the 
road, for the purpose designated in the charter of the company. And as 
to the improvements made and structures built in 1873, 1880, 1881, 
north of Randolph street, they may be justified upon the same ground; 
and upon the further ground that they were recognized and permitted, 
if not directly approved, by the proper authorities of the United States, 
charged with the duty, by acts of congress, of establishing an outer har- 
bor of the city. So far as the United States are concerned, the court can- 
not regard thèse structures, or any of Ihera, as interfering in any degree 
with the thè plans adopled , or in contemplation, by the gênerai govern- 
ment in référence to the harbor of Chicago. WîscoTmn v. Duluth, 96 U. 
S. 379; Souih Carolina v. Oeorgia, 93 U. S. 4. We would not be under- 
stood as saying that the state is concluded by the mère failure of the 
proper officôrs of the United States, at the time, to forbid the erectiori of 
thèse structures by the company. Nor does the court intend tp question 
the power of the state, by législation, to prescribe the lines beyond which 
piers, docks, wharves, and other structures — other than those erected un- 
der the authorityj express or implied, of the gênerai governmeni— may 
not be bùilt, by riparian ownerSj.inthe waters of the harbor that are 
navigable in facti AU that we iutend now to décide is that, under the 
showing made, no basis exista for a decree declaring to be illégal the 
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structures heretofore erected by the Company east of the exterior line fixed 
by the ordinance of 1852.: such structures appearing, underthe évidence, 
to bave been required by the growing business of the company, and there- 
fore necessary for the "complète opération of the road;" and it not ap- 
pearing that such use of the waters of the lake interrupts navigation, or 
materially obstructs the use of the harbor by those engaged in commerce, 
or interfères with the plans devised by the United States for the improve- 
ment of that harbor. Whether a structure interrupts navigation — that 
is, interfères with the public rights of navigation — must dépend upon the 
circumstances of each case. A structure might interrupt the navigation 
of a river, while one of like character erected in a great lake would not, 
in any just sensé, impair the public right of navigation. 

In respect to the company 's right of way from Randolph street to the 
north line of block 23, the triangular pièces of ground south of Randolph 
street, and the structures erected by the company south of Park row, but 
little need be said, in view of the conclusions already announced by the 
«ourt. ïhe right of way was located in the open waters of the lake. 
The state consented, in the charter of the company, that the bed of the 
lake might be used by the company for a right of way; provided the city 
assented to the location of the tracks within its limits. The city gave 
itd consent by the ordinance of 1852, Nothing more is requisite to show 
that the tracks of the company were legally located on the line designated 
for a right of way. The use of such ground, in perpetuity, as a right 
of way simply, does not violate any right of the state, of the city, or of 
the United States. Upon the same grounds, — the power given to the 
<;ompany in its charter to enter upon and use any land or waters belong- 
ing to the state for a right of way of a prescribed width, and for the loca- 
tion of dépôts, and for the purpose of constructing station grounds, turn- 
outs, buildings, etc., necessary to the complète opération of its road, 
and the consent of the city, as manifested in the ordinances of 1855 and 
1856, — the occupancy of the two triangular pièces of ground south of 
Randolph street for the purposes of right of way must be sustained as 
légal. It would be waste of time to set out the évidence showing that 
thèse two pièces of ground are essential to the opération of the road. 
Without them, as the ordinances of 1855 and 1856 upon their face indi- 
cate, the trains bf the company could not conveniently approach its pass- 
enger dépôt, freight-yards, and piers. 

What has been said upon this branch of the case is décisive of the 
question before the court in respect to the structures erected by the rail- 
road company south of Park row and north of Sixteenth street. The 
company is shown to be the owner of ail the water lots in front of which 
such structures hâve been made. The breakwater there constructed was, 
according to the évidence, necessary to protect the railroad from the wa- 
ters of the lake; the old breakwater having become insufficient, under 
the ordinance of 1852, which, it must be remembered, required the shore 
to be protected by a continuons stone wall or structure of stone masonry, 
pier-work, or other material, outside of the track of the road, as might 
^be" expédient," and as would be of the strength and magnitude requisite 
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to protect the entire front of the city between the north line of Randolph 
Street and its southern boundary against further damage from the action 
of the waters of the laké. The part of the structure to be erected south 
of Lake park was required by the ordinance to be commenced and pros- 
ecuted with ail reasonable dispatch after the acceptance of the ordinance. 
While the new breakwater is further frord the shore than the old one, 
it doea not appear to materially obstruct the use of the navigable waters 
by the public. As to the large pier at the foot of Thirteenth street, it 
does not interfère with the public right of navigation. It is wider than 
was contemplateid by the company at the time.the plan therefor was sub- 
mitted to the war department. But such increase of width does not seem 
to be a matter of any conséquence. According to the évidence, none of 
the structures South of Park row interfère with the public use of the wa- 
ters of the lake for purposes of commerce and navigation. Their érection 
may fairly bereferred to the riparian ownership of the company, and to 
its charter right to occupy and use the land and waters of the state for 
the purposes defined in its charter, provided, only, navigation is not in- 
terrupted; and^ as their érection was not forbiddea by régulations estab- 
lished under thè authority of any statute, no ground is shown for the 
interférence of the court. Whether the railroad company, in its érection 
of wharves, docks, piers, and other structures, bas not not gone as far as 
it may go without interrupting the navigation of the lake, or whether it 
could lawfully eifeet other structures on the lake without authority from 
the législature of the state, are questions which the court is not now re- 
quired to détermine. 

The questions next to be examined relate to the subdivision, in 1836, 
of fractional section 15 by the canal commissioners. We hâve seen that 
the canal commissioners had express législative authority to make the 
subdivision, and to sell and convey the lots embraced in it. It was made 
in conformity, in ail material respects, with the Illinois statute of 1833. 
That is substantially conceded on ail hands. As the plat or map of the- 
subdivision was made out, certified, acknowledged, and recorded as re- 
quired by that act, the fe&«imple to the streets, alleys, ways, commons, 
or other public grounds vested by force of the statute, and without a 
formai conveyahce, in the town of Chicago, in trust for the public uses 
affixed to them. Section 5; Canal Trustées v. Havens, 11 111. 556; Geô- 
hart V. Reeves, 75 111. 304; City of Chicago v. Rumsey, 87 111. 354; Zinc Co. 
v. City of La SaUe, 117 111. 411, 8 N. E. Rep. 81. And to the estate, real 
and Personal, vested in, or belonging to, or held in trust by, the trustées of 
the town, the city of Chicago succeeded, under the act of March 4, 1837. 
So that, whenihe Lake Front act of 1869 was passed, the fee was in thfr 
city of Chicago, subject to the public uses indicated, of ail the then open 
ground south of the middle Une of Madison street, aud north of Park row, 
ànd east of the west line of Michigan avenue. And so, also, is the fee in 
the city of the made or reclaimed ground between Randolph street and 
Park row, including the ground upon which rest the tracks and break- 
water constructed by the railroad company south of Randolph street. The 
gi'ant to the city of power to establish "wharves and slips at the ends of 
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the streets," was in aid of commerce and navigation, and was, by neces- 
sary implication, a grant of the lands upon which such wharves and 
«lips might be establiahedj such grant tating efifect when structures of 
that kiùd were erected. ÏTiHictnwv. Maj/or, ete., 11 N. E. Rep. 829. And 
it necessarily implied authority to fill in the lake, for the purpose of such 
împrovements, at least to the point of navigabUity. If the city had, 
before the passage of the ordinance of 1852, exerted the power thus con- ^ 
ferred, it certainly would hâve become the owner of ail the ground so 
redaimed, for the purposes of wharves and slips, at the ends of streets. 
But the city also had the right, as riparian owner, — its ownership of the 
open ground east of Michigan avenue extending to the line of the water 
as it usually stood when free from disturbing causes, (Seaman v, Srmth, 
24 ni. 524,) — to fill in the lake and erect walls to the extent necessaty 
to protect its own and the property of its people from the violence of the 
waters of the lake; certainly, if it did net thereby interfère with the pub- 
lic rightfi bf navigation. Bût, if that were not so, the city was expressiy 
given poWer, by its charter, to erect a breakwater or barrier for protection 
against encroachment by the waters ôf the lake. If it had itself erected 
a breakwater, èouth of Randolph street, in front of fractional sections 10 
and 15, on the précise line adopted by the railroad company under the 
ofdihancé of 1852, and filled in the space between the breakwater and 
the shore-lihe, it could not be doubted that it would hâve become the 
owner ôf ail the ground thus reclaimed and occUpied. But, instead of 
doihg that work itself, the city employed thè railroad company to do it, 
in considération of the grant to that conipany of the privilège of entering 
-the city, amd of laying its tracks in ftont of Lake Park grounds, and of 
the open grdunds south bf Eandolph street. When the railroad com- 
pany established its breakwater, as it apeed with the city to do, and 
filled iû the Space set apart for the right of way, and when the space be- 
tween the shore-line and the company s right of way was filled in by the 
•city, we cannot see but that the latter, as the riparian owner of the tend 
upon the shote-line as it was before any of the filing was done, became 
also, with the consent of the state, the owner of the fee of aU such r&- 
daSmed gtbUîid, ineluding that occupied by the railroad tracks and the 
breakwater; such ownership being, however, subject to the use by the 
railroad company, accordingto the terms prescribed by the ordinance 
of 1862, in; perpetuity, as a right of way, of the ground upon which its 
tracks 'Were laid. ^ " 

This britigs us to the considération of numérous questions arising out 
of the Lakfe Front act of 1869 . If that act containôd no other provisions 
than those relating to the express grant to the Illinois Central Bailroad 
•Compariy of the submerged lands described in section 3, the first and prin- 
"Cipal question to be determined would be as to the validity of the repeal- 
ing act of 1873. But, a,s will be seen, the former act did something more 
than graiit the right and title of the state in the submerged lands consti- 
tuting the bed of the lake within certain limits. It confirmedj by the 
third sectinii, certain rights which the railroad company had previously 
:a<Squired in other landSi As, in our judgment, the repeal of 1873, for 
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reasons to be hereafter stated, did not abrogate ail the provisions of the 
act of 1869, and as the opinion of the court seems to be desired upon ail 
the points raised as to the latter act, we must first consider whether it be 
true, as ass^rted, that the act of 1869 was inoperàtive for every purpose, 
aiîd as to ail of its provisions. Iiideed, it would, in our judgment, be 
prematurei if not unseemly, to consider what was the scope or effect of 
\ the act of 1869, or inquire as to the validity of the act of 1873, without 
first examining the grounds upon which it is contended that the act of 
1869 never became, as to any of its provisions, a law of the state. 

The. constitution of that state, adopted in 1848, an(J in force in 1869, 
côntàined thèse provisions: "Each house shall keep a journal of its pro- 
cèedings. The yeas and nays of the members on any question shall, at 
the désire of any two of them, be entered on the journals." Art. 3, § 
13.' "BUls may originate in either house, but may be altered, amended, 
jr rejected by the other; and on the final passage of ail bills the vote 
shall be by ayes and noes, and shall be entered on the journal; and no 
bill shall becoine a law "without the concurrence of a majority of ail the 
members in each house." Id. § 21. : "Every bill shall be read onthree 
différent days in each house, unless, in caàe of urgency, three-fourths 
of the house where such bill is so depending shall deem it expédient to 
•dispense with this rule; and every bill, having passed both houses, shall 
be signed by the speakers of their respective houses; and no private or 
local law which nûay be passed by thô gênerai assembly shall embrace 
more than one subject, and that shall be expressed in the title." Id. § 
23. Itis contended that the gênerai assembly^ in. passing the Lake 
Front act, did not meet thèse requirements, and consequently that the 
act never became a làw. The claim is that the bill was not read on 
three dififerent days in each house, and that its subject is not expressed 
in the title. The facts upon which this claim rests will now be stated. 
On the 13th of January, 1869, a bUl was introduced into the house 
entitlëd "An act to enable the city of Chicago to ehlarge its harbor, and 
to grànt and to cède ail the rights, title, and interest of the state in and 
tô certain lands of the state, lying on and adjacent to the shore of Lake 
Mièhigan on the eastern fi-ontage of said city." This biU expressesa dé- 
sire that the harbor be enlarged, and commerce and navigation on the 
lake promoted, by the construction of docks, piers, breakwaters, and 
other Works, according tosuch plans as might be made by the secretary 
of war. To that end it granted and ceded to the city ail thé right, title, 
and interest of the state in and to the submerged lands constituting the 
bottom of Lake Michigan, lying on the eastern front of the city, for the 
space of one leâgue eastwardly from the shore-line; such grant and ces- 
sion beihg upon the express condition that the city should not, on any 
account, alien, sell, or eonvey the said lands, but hold them in trust for- 
ever for the uses and purposes above stated; with the privilège, however, 
of leasing the same for a period not exceeding 99year8 at any onetinae, 
upon the same terms as the school lands belonging to.the city. The biil 
also granted and ceded to the city ail the right, title, and interest of the 
state iii and to the lands and grounds between the east line of Michigan 
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avenue and the track of the Illinois Central Railroad, whether the same 
be submerged or not, constituting a partof sections 10 and 15, in town- 
ship 39, rangé 14 E. of the third P. M., or lying or being adjacent 
thereto on the east. This grant was subject to various conditions, among 
which were that the premises should not be conveyed or leased except 
upon the votes of three-fourths of the aldermen required to be elected, 
and that the city, at its élection, might dedicate the whole or part of the 
premises for a public park. On the day of its introduction, this bill was 
read a first time, and ordered to be read a second time. The same day 
"the rule was dispensed with,"the bill read a second time, and referred 
to a eommittee. On the 4th of February, 1869, the committee reported 
it back with amendments^ recommending its passage as amended. The 
house adopted other amendments; and on the lOth of February, 1869, 
the report, as amended by the house, was adopted . On the same day the 
bill was ordered to be engrossed for a third reading. It was read a third 
time on the20th of February, and passed. On the same day, immedi- 
atdy after ita passcige, it was ordered by the house that the title be "A bill 
for an 'An act in relation toa portion of the submerged lands and Lake 
Park grounds lying on and adjacent to the shore of Lake Micbigan, on 
the eastern frontage of the city of Chicago.'" The fact of the passage 
of the bill in the house was communicated to the senate on the day of 
its passage, and two days thereafter it was taken up, read a first time, 
"ordered to a second reading," and laid on the table to be printed. On 
the Ist of March, 1869, the committee to wbich the bill h ad been pre- 
viously referred, reported it back, with a recommendation in favor of its 
passage. The report "was concurred in, and the bill ordered to a third 
reading." The bill was read a third time, and passed, with the foregoing 
title, on the 8th of March, 1869. Itwas vetoed by thegovernor, and on 
the 16th of April, 1869, passed each body,-his objections to the contrary 
notwithstanding. It will be seen from this history of the act as it went 
through the législature that nothing appears in the senate journal to show 
that the bill was in fact read a second time in that body. Is it essen- 
tial to its validity that it should appear in the journal that the bill was 
"read on three différent days in each house?" Does the mère silence ôf 
the senate journal as 'to whether the bill was in fact read a second time 
in that body, on some one of three différent days, raise a conclusive pre- 
sumption that it was not so read? 

The earliest case in the suprême court of Illinois upon this gênerai 
subject to which our attention bas been called is Spangler v. Jacoby, 14 
111. 297. The court there said: " In our opinion, it is clearly compétent 
to show from the journals of either branch of the législature that a par- 
ticular act was not passed in the mode prescribed by the constitution, 
and thus defeat its opération. The constitution requires each house to 
keep a journal, and declared that certain facts made essential to the pass- 
age of a law shall bcstated therein. If those facts are not set forth, the 
conclusion is that they did not transpire. The journal is made up un- 
der the immédiate direction of the house, and is presumed to contain a 
full and complète history of its proceedings. If a certain act receive the 
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constitutional assent of the body, it will so appear on the face of the 
journal, and, when a contest arises as to whether an act was thus passed, 
the journal may be appealed to to settle it. It is the évidence of the ac- 
tion of the house, and by it the act must stand or fall. It certainly was 
not the intention of the framers of the constitution that the signatures of 
the speakers and executive should furnish conclusive évidence of the 
passage of a law. The presumption, indeed, is that an act thus verified 
became a law pursuant to the requirements of the constitution; but that 
presumption may be overthrown. If the journal is lost or destroyed, 
this presumption will sustain the law, for it will be contended that the 
proper entry was made in the journal; but when the journal is in exist- 
ence, and it fails to show that the act was passed in the mode prescribed 
by the constitution, the presumption is overcome, andthe act must fall." 
This décision is cited by counsel to support the proposition that the mère 
silence of the joamal as to whether a bill was or not read on three diifer- 
ent days^the journal not being lost or destroyed — is itself fatal to the 
validity of the act. But we are not satisfied that the court intended to 
express an opinion upon that précise point. Although it did not ap- 
pear, in that case, that the bill was read the third time before it wentto 
the senate, or that the ayes and noes were called, no spécial comment 
was made by the court upon the silence of the journal as to the bill not 
being read thé third time. Plainly, its language had référence to the 
faot that the journal did not show the passage of the bill by ayes and 
noes. It was with référence to that fact that the language above quoted 
was used. In Turleyv. Oounty of Logan, 17 111. 162, the court said that 
"the journals should show the readings, and the passage of the law by a 
constitutional vote;" but nothing was said as to what would be the re- 
suit where the journal did not show that each of the required readings 
was had. The gênerai language above quoted seems to hâve been un- 
necessary to the décision, for the court finaUy sustaîned the validity of 
the act there in question, upon the ground that the same législature, in 
extra session, caused its journals to be amehded so as to show what, ac- 
cording to the minutes of the clerk of the house, was the fact, — that the 
bill had been read the required number of times. That we do not mis- 
interpret thèse décisions is showh in Svjpenm/rs of Schuyler Go. v. People, 
25 m, 181, where one of the grounds of objection to an act was that the 
senate journal did not show that the biU was read three times before it 
was put on its final passage. The court said: "The constitution does 
require that every bill shall be read three times in each branch of the 
gênerai assembly before it shall be passed into a law; but the constitu- 
tion does not say that thèse several readings ahall be entered on the journals. 
Some acts performed in the passage of laws are required by the constitu- 
tion to be entered on the journals, in order to make them valid, and 
among thèse are the entries of the ayes and nays on ihe final passage of 
every bill; and we held in the case of Spangler v. Jacoby, 14 III. 297, that, 
where the journal did not show (hw, the act never became a law. But, 
where the constitution is silent as to whether a particular act which is 
required to be performed shall be entered on the journals, it is then left 
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to the discrétion of either house to enter it or not; and the aSence of thc 
journal on ihe svèjed ought not to be hdd to afford évidence thai Ûie ad was not 
done. In such a case we must présume it was done, unless the journal 
aflEirmatively shows that it was not done." This décision was expressly 
reaffirmed in RaHroad Co. v. Hughes, 38 111. 186. Nothing to the con- 
trary waa decided in People v. Stame, 35 111. 141, or in Ryan v. Lynch, 
68 III. 161, which is relied upon as modifying or overruling Svjpermors 
of Schuyler Ço. v. Peopk. The case in 35 111. recognizes the doctrine of 
the Schuyler Go. Case, and goes upon the ground that the ayes and noes 
were not caUed, and spread upon the joumals of the house, on the passage 
«f the bill. In Ryan v. Lynch it appeared from the journal that the bill 
was read twicè in the senate; but the journal waa silent as to a third 
reading, and did not show any call of the ayes and nOes on the iinal 
passage of the biU. The décision was that as the proceedings in the sen- 
ate, certified by the secretary of state, were compétent proof of the facts 
therein stated, the failure of the journal to show a call of the ayes and 
noes was fatal to the bill. Nothing was said as to the efifect to be given 
to the meré silence of the senate journal as to the third reading of the 
bill. Indeed, we do not find that any of the numerous décisions of the 
state court relating to the passage of bills by the législature bave modified 
or overruled the doctrine announced in Supervisors oj Schuyler Oo. v. Peo- 
ph. With that doctrine we are entirely satisfied. It is in harmony 
with the adjudications in many of the states whose constitutions bave 
provisions similar to those in the constitution of Illinois which we hâve 
been considering. ilMer v. State, 3 Ohio St. 475; McOuUoch v. Staie, 11 
Ind. 424; State v. City of Hastings, 24 Minn. 78; Englishv. Oliver, 28 Ark. 
317; Ohicot Go. v. Davies, 40 Ark. 200; State v. Francis, 26 Kan. 724; 
In re Vanderberg, 28 Kan. 243; State v. Mead, 71 Mo. 268. We there- 
fore hold that the mère silence of the senate journal as to whether the 
act of 1869 was read the second time in that body does not justify us in 
holding it to be invalid. 

The next inquiry, under this head, is whether the act of 1869 is a 
private or local law; if so, whether the title sufficiently expresses the sub- 
ject thereof. In entering upon this inquiry, we lay eut of view the eighth 
section of the act declaring it to be a public act; for the mère déclaration 
of the législature that it was a public act would not make it such, or pre- 
clude the détermination of its character by the courts. MaUroad Co. v. 
Gregory, 16 111. 28. On behalf of the raUroad company, it is contended 
that the word "private" is used as contradistinguished from "public," and 
"local" as contradistinguished from "gênerai;" that the act in question 
is both public and gênerai, because it concerns the interesta of the public 
at large, contains a grant of the public domain of the state, provides for 
a revenue to be applied for state purposes only, and bas in view the ira- 
provement of a harbor, in which object as weU the people of Chicago as 
of the entire oountry and of foreign countries are interested. We recog- 
nize the force of this argument. But, if it be sound, it would foUow 
that every act, or at leaat the great body of acts, referring in any way to 
municipal corporations, and to railroads constructed and maintained un- 
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der législative authority, mnst be taken out of the prohibition against 
the passage of a privateor local law, whose subject is not expressed by 
its title; for ail such acts may be said to relate to agencies employed by 
the state for the accomplishment of public purposes, and in which, in 
some sensé, the people of the whole state are interested. Some light, 
we think, is thrown upon this question by the constitution of 1870, 
which does not contain any provision requiring the subject of a private 
or local law to be expressed in its title, but instead thereof prohibits the 
gênerai assembly from passing "local or spécial laws" in certain enumer- 
ated cases, among which are laying out, opening, altering, and working 
roads or highways; vacating roads, town-plats, streets, alleys, and pub- 
lic grounds; locating or-changing county-seats; regulating county and 
township affairsj regulating the practiee in courts of justice; regulating 
the jurisdiction and duties of justices of the peace, police magistrates, 
and constables; providing for changes of venue in civil and criminal 
cases; incorporating cities, towns, or villages; providing for the manage- 
ment of common schools; the protection of game or fish; and chartering 
or licensing ferries or toU-bridges. The word "local," as used in the con- 
stitution of 1870, evidently means what it did in that of 1848; and we 
are of opinion that lawâ relating to any of thèse subjects would hâve been 
deemed "local," within the meaning of the constitution of 1848, when, 
by their terms, they were to hâve only a local territorial opération. In 
wany of the states, the constitutional requirement is that every law, 
whether private or publie, local or gênerai, shall contain but one subject, 
which shall be expressed in the title. But the Illinois constitution of 
1848 had in view only to guard against enactments of a private or local 
charaoter, the subject whereof was not expressed in the title. If it were 
conceded, in this case, that the act of 1869 must, by reason of some of 
its provisions, be deemed a public act, within the rule requiring courts 
tp take judîcial notice of its contents, {Binkert v. Jansen, 94 111. 290,) the 
resuit would not foUow for which counsel of the company contend; for 
the constitutional prohibition equally applies to législation which is 
local in its character. In other words, an act may be of a public nature, 
and yet, by its terms, be local in its opération and immédiate results. 
This act does not relate to the entire line of the railroad company within 
the state, nor to ail the municipal corporations existing under her au- 
thority, but, among other things, to specified property in a particular 
city. It contains provisions which concerned the people within that mu- 
^nicipality far more than the people of any other locality in the state. 
Obviously, the intention of the framers-of the constitution was to pro- 
tectJocal communities against enactments, of the subjects whereof they 
had no previous notice from the titles used by the promoters of such 
législation. An act is local which specially concerns the property and 
rights of a portion of the people of the state, although its subject may 
be of a public nature, and although in its geiaeral opération the people 
of the entire state may, in some sensé, hâve an interest. It is none the 
less a local act, within the meaning of thé constitution, because some of 
its provisions, if embodied in a separate statute, might hâve made that 
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statute a gênerai law. As we shall see further along, the city of Chicago 
had, when the aet of 1869 was passed, certain property rights in landa 
within its corporate limita. In that property no other municipal corpo- 
ration of the state had any direct interest. Of some of that property the 
act required the city to make sale to particular corporations, at a named 
price. If such an act be not local, it is difficult to conceive of one that 
would be of that character, within the meaning of the constitution. 

The raies to guide us in solving the question whether the subject of 
an act is sufficiently expressed seem to be well established by numerous 
décisions of the suprême court of Illinois. In RaUroad Co. v. Gregory, 
15 111. 20, it was said that the provision of the constitution must receive 
"a fair and reasonable construction, — one which will repress the evil de- 
signed to be guarded against, but which at the same time will not ren- 
der it oppressive or impracticable." In Oityof Ottawa v. Pe.ople, 48 111. 
233, that, while the subject must be expressed, "the adjuncts to that 
subject, or the lïwdus operandi, need not be." In Binz v. Weber, 81 111. 
288, that the question whether an act contains more than one subject is 
to be determined by the controlling purpose of the law; not by the vari- 
ons provisions made for carrying that purpose into effect. In Johnson 
V. People, 83 111. 431, that the constitution "does not require that the 
subject of the bill must be specificaUy and exactly expressed in the biU; 
hence we conclude that any expression in the title which calls attention 
to the subject of a bill, although in gênerai terms, is ail that is required." 
In Blake v. People, 109 111. 604, that the clause of the constitution un- 
der considération bas uniformly been "construed liberally in favor of the 
validity of enactments; and the fact that many things of a diverse nature 
are authori^ed or required to be done is unimportant, provided the do- 
ing of them may fairly be regarded as in furtherance of the gênerai sub- 
ject of the enactment." And in Mix v. RaUroad Co., 116 111. 502, 6 N. 
E. Rep. 42, that "it is suflBeient that the act is fairly covered by its 
title. The, constitution does not require that ail the légal efïects of an 
act, such as repeals by implication, should be expressly stated in the 
title. Such a thing would be utterly impracticable. The gênerai rule 
is illustrated in numerous cases in the state court, to some of whiçh it 
will be well to refer. In RaUroad Co. v. Gregory, 15 111. 20, "An act to 
incorporate the Belleville and lUinoistownRailroad Company" was held 
to contain but one subject, although one of its provisions conferred upon 
a named city and county authority to subscribe to the stock of the Com- 
pany, and although another section authorized the company to unité 
with any other railroad then or thereafter to be constracted in the state. 
So was "An act to incorporate the Firemen's Benevolent Association, and 
for other purposes," which contained a provision requiring the agents of 
ail foreign insurance companies doing business in Chicago to pay to the 
association 2 per cent, on the amount of ail premiums received by such 
agents. Assodatwnv. Lounsbury, 21 lU. 511. In O'Learyw. County of 
Cook, 28 m. 534, "An act to amend an act entitled 'An act to incorpo- 
rate the Northwestern University,'" which contained a prohibition upon 
the sale of ardent spritg within a distance of four miles of the university» 
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waseustained; the court observing that "it was net the purpose of the 
^OTlstitution to deprive the législature of any power necessary to enable 
théto to make private législation ample arid abundant to accomplish its 
legititiiate purpose, but the objeot was to prevent them from covertly 
emb'tacing several distinct and forei^ subjeCts in one act." In Neifing 
V. TaWn ^ Pontiac, 56 111. 172, '*An act to extend the corporate powers 
of the town of Pontiac"' was sustaihed, as embracing one subject, al- 
though' it contained provisions both extending and restricting such cor- 
porate powers. "An act to amend the charter of the city of Chicago" 
was held, in Prescott v. Oity of Ohicago, 60 111. 121, to sufficiently cover, 
by its title, provisions extending the limits of the city, and providing 
for Ihe improvement and régulation of certain parks. In People v, Hy- 
draulic (h., 116 111. 281, 3 N. E. Rep. 413, an act passed in 1853 was 
sustained as embracing one subject; the title being"An act to amend an 
act incorporating the Hydraulic Company and the La Salle County Man- 
ufacturing Gompanj' of Ottawa, both incorporated under the gênerai law 
approved February 10, 1849." The court said: "The subject of the act 
of 1853, therefore, was the amendaient of the act of 1849, or of the act 
incorporating thèse two companies; and the additional powers conferred 
on the two companies were clearly gennane to the amendment of the 
charter. It can hardly be that this objection is founded on the fact that 
the législature has, by a single act, conferred certain powers and privi- 
lèges on two distinct corporate bodies. It would be just as reasonable 
to say that the législature, by reason of the constitutional provision in 
question, could not make a joint grant to two separate persons; and no 
one, we présume, would contend that for a moment." The décisions of 
the suprême court of the United States; interpreting the constitution of 
Illinois, and construing the constitutions of other states having provis- 
ions eimilar to those found in the constitution of Illinois of 1848, are to 
the same effect. Woodson v. Murdock, 22 Wall. 351, 373; San Animiio 
V. Mehaffy, 9Q U. S. 815; Unity v. Burrage, 103 U. S. 447; Louidcma 
V. Pikbury, 105 U. S. 278, 289; Mmtdair v. Ramsddl, 107 U. S, 147, 
153, 155, 2 Sup. et. Rep. 391; Jonesboro' Œty v. RaUroad Go., 110 U. 
S. 192, 199, 200, 4 SUp. Ci. Rep. 67; Otoe (h. v. Baldwin, 111 U. S. 
1, 4 Sup. et. Rep. 265; SchoolrDid. v. Hall, 113 U. S. 135, 5 Sup. a. 
Rep. 371; Mahomet v. Qua.ckenbush, 117 U. S. 508, 6 Sup. Ct. Rep. 858; 
C/arter Co. v. Sinton, 120 U. S. 517, 7 Sup. Ct. Rep. 650. 

Applying thèse principles to the act of 1869, we are salisfied that it 
embraces One subject only, namely, the disposai of lands or grounds ly- 
ing on and adjacent to the shore of Lake Michigan on the east front of 
the city of Chicago. Every clause and section of the act relate to that 
gênerai subject. The title gives notice that the act relates to that sub- 
ject, and therefore was information to ail that the act was to deal with 
it. What disposition was to be made of the lands and grounds referred 
to in the title appears from the body of the act. 

It is insistedj however, that the effect of the act is, by implication, to 
enlarge the corporate powers of the Illinois Central Railroad Company, 
Dy permitting it to become, for ail practical purposôs, a wharf or dock 
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Company. If this be true, as we think it is, it does not foUow that the 
title fails to express the subject of the act. Whether the submerged 
lands and Lake Park grounds were to be held, owned, or managed by 
individuals, or by some municipal or railroad corporation, are mattera 
of détail, which, according to the décisions of the state court, the légis- 
lature was not required to express in the title. It was only required to 
express the subject to which the act related. So far, then, as the act 
deals with the subject expressed in the title, it is capable of being en- 
forced, without violating the constitutional provision under considéra- 
tion. 

Some doubt arose, on the argument, as to whether the first part of 
section 3, and sections 4, 5 and 6, did not embrace subjects that were 
unexpressed in the title. The title refers "to submei^ed lands and Lake 
Park grounds." Thé railroad company in 1869 oceupied, used, and 
eontroUed grounds north of Randolph street, which never constituted 
part of Lake Park grounds, nor were they at that time submerged lands. 
And the same observation may be made as to the "public grounds" on 
the shore, east of Michigan avenue, and between Madison and Randolph 
streets. Hcnce it was argued that the above sections embraced subjects 
r— that is, lands not submerged, nor part of Lake Park grounds — which 
are unexpressed in the title. On the other hand , it may be fairly , and we 
think properly, contended that the gênerai subject, expressed in the 
title, is lands or grounds "lying on and adjacent to the shore of the lake, 
on the eastern frohtage of the city of Chicago;" that ail the lands or 
grounds described in the body of the act, whether submerged or not, are 
covered by that description; that the législature, in referring to sub- 
merged lands, may hâve intended to describe them as they were when 
fractional sections 10 and 16 were subdivided and platted; and that to 
limit the gênerai description by a literal interprétation of the words "sub- 
merged lands and Lake Park grounds" is inconsistent with the libéral 
construction which the suprême court of the state has always given to the 
constitutional provision in question. What was said by the suprême 
court of the United States in Montclair v. Bamsddl, 107 TJ. S. 147, 2 Sup. 
Ctw Rep. 391 , may be hère repeated , namely : That "the objection should 
be grave, and the conflict between the statute and the constitution pal- 
pable, before the judiciary should disregard a législative enactment upon 
the sole ground that it embraced more than one object, or, if but one 
object, that it was not sufficiently expressed by the title." 

It is also contended that no act could, under the constitution, become 
a law, unless it bore, during the whole period of its pendency in and 
passage through each branch of the législature, an appropriate title; that 
is, a title which sufficiently expressed the subject of the act. It will be 
remembered that the bill, when first introduced, bore the title of "An 
act to enable the city of Chicago to enlarge its harbor, and to grant and 
to cède aU the rights, title, and interest of the state in and to certain lands 
lying on and adjacent to the shore of Lake Michigan on the eastern front- 
age of said city." According to the house journal, the bill, after the sec- 
ond reading, was referred to a committee, which subsequently reported 
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. it back with an amendiiient whîch, in effect, was a substitute for the sen- 
ate bill, except the titlè. The substitute was adopted. The bill as. 
aniended was read a third time, and passed; the présent title being 
adopted afier the passage of the bill in the house. If we do not misun- 
derstând the point hère made, it is that even if the présent title suffi- 
ciently expressed the subject of the bill, as itfinaMy passed both branches of 
the legidature, the title which the bill had at the time of its several read- 
ings in and passage by the house did not express the subject of the aot as 
it finally passed over the veto of the governor. In support of this propo- 
sition, w'e are referred to Binz v. Wéber, 81 111. 288, in which the court 
said that, by giving efifect to the constitutional provision under exami- 
nation, "no portion of a bill not germane to its gênerai object, or not ex- 
pressed in its geneml title when passed through the two houses, can ac- 
quire the force of a law. Only the portions of a bill expressed in the 
title when passed are oonstitutionally adopted. This being so, it does 
not matter what title might be adopted after its passage to designate a 
law. The title adopted after the passage of a bill is no part of the law, 
nor does it enlarge, limit, or control the law. The title to a bill is an eâ- 
sential part of a bill, and under the constitution every bill must bave a 
title, and such title must truly state the object of the bill. Under this 
constitutional requirement, then, we must look to the title of this bill as 
it passed each house, and not to the title of the act after its adoption, 
to learn what portion of its^ provisions are constitutional. By thus ap- 
plying thèse provisions to the passage of a law, we hâve no doubt we 
shall efifectuate the intention of the framers of that instrument. " In John- 
son V. People, 83 111. 431, the court said: "In the case of Binz v. Weber, 
81 m., in passiog upon a similar provision of the constitution of 1848 
applicable to private laws, we said that the validity of an act inust dé- 
pend, under such a provision, upon the title of the bill as it passed both 
houses, and not on the title of the law after its adoption. Is, then, the 
title by which the bill passed sufficient to sustain the law?" Having 
already deterniined that the présent title of the act — which was the title 
before the bill was sent from the house, as well as when it passed the 
senate— sufficiently expressed the subject thereof, it is only necessary, 
under the décision of the state court, to inquire whether the subject of 
the act was sufficiently expressed by its title at the time it passed the 
house. That there is some différence between the original and substituted 
title must be conceded. But that différence is not so marked as to jus- 
tify the court in sustaining the point under examina tion. The gênerai 
subject of each title is "certain lands lying on and adjacent to the shore 
of Lake Michigan on the eastern frontage of the city of Chicago." The 
original title suggested the «nlargement by the city of its harbor, and the 
cession of the rights, title, and interest of the state in the lands referred to. 
But to whom such cession was to be made was not distinctly indicated. 
The idea conveyed was that the lands described were to be used so as to 
enable the city to enlarge its harbor. Turning to the body of the act aa 
it passed the house, we find that the lands therein disposed of are lands 
€mbraced withip the description in the original title; the rights, title, 
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and interest of the state therein being granted and ceded. The only part 
of the original title which does not express anything to be found in the 
act are the words "to enable the city of Chicago to enlarge its harbor." 
But that différence is immaterial, for everything in the act is suflBciently 
expressed in the remainder of the titJe aa it passed the house before the 
présent title was substituted; that is, by the words "to grant and to cède 
ail the rights, title, and interest of the state in and to certain lands lying 
on and adjacent to the shore of Lake Michigan on the eastem frontage of 
said city." Had thèse words constituted the title of the act as finally 
passed, we do not doubt it would hâve met the requirements of the con- 
stitution. If thia be so, the act did not fail to become a law merely be- 
cause the original title contained superfiuous words. 

Another objection to the act of 1869, based upon the local law, resta 
upon sections 1 and 2 of article 11 of the constitution of lUinois, adopted 
in 1870, which provide: 

"SectioQ 1. No corporation shall be created by spécial laws, or its charter 
extended, changea, or amended, except those for charitable, educational, pénal, 
or ref ormatory purposes, whieh are to be and remain under the patronage and 
control of the state; but the gênerai assembly shall provide, by gênerai laws, 
for the organization of ail corporations hereafter to be created, 

"Sec. 2. AU existing charters or grants of spécial or exclusive privilèges 
under which organization shall not hâve taken place, or which shall not hav? 
been in opération within ten days from the time this constitution takes effect, 
shall thereafter bave no validity or effect whatever." 

Thèse sections of the constitution took effect August 8, 1870. It ia 
contended that neither at that time, nor within ten days thereafter, was 
there a valid or binding acceptance by the railroad company of the pro- 
visions of the act of 1869; consequently, it is argued, the act fell, so far 
as it gave the company the right to hold property which it was not pre- 
viously entitled to hold for the purposes specified in its charter, and so 
far as it enlarged its corporate powers. The constitutional provisions just 
cited bave no bearing upon the présent case. The act of 1869 is not a 
" grant of spécial or exclusive privilèges," within the meaning of those 
provisions. It is a grant of lands to a railroad corporation, to be used, 
part of them as passenger dépôt grounds, and part of them for the pur- 
pose of improving a harbor, and thereby promoting commerce and navi- 
gation upon public navigable waters. That the act had the effect to in- 
crease the corporate powers of an existing corporation, and enable it to 
engage in business not embraced in its original charter, does not bring 
the act within the opération of section 2 of article 11. Section 2 is to 
be interpreted in connection with section 1 ; and, so interpreted, it is clear 
that the framers of the constitution intended to strike down ail corpora- 
tions then existing which, within 10 days after that instrument took ef- 
fect, were stiU unorganized, or were not in opération as corporations. 
There was no purpose to take away any additional spécial or exclusive 
privilèges granted to corporations, organized and in actual opération, as 
was the Illinois Central Railroad Company, at the time the constitution 
v.33F.no.l4— 49 
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Was submitted to the popular vote; or to interfère with any grant of land 
made by the state before that date.- 

An argument much pressed in behttlf of the state and the city is that 
a mère législative grant of lands cannot be made effectuai for any pur- 
posej since by section 25, art. 4, Gonst. 1848, "ail grants and commis- 
sions shall be sealed with the great ,8eal of the state, signed by the gov- 
ernor, or person administering the government, and countersigned by 
the secretary of state." The contention is that the issuing of a completed 
patent was necessary to vest the title; and whether it should issue evén 
after the législature hadexpressed the intention of parting with thestate's 
title was,under the constitution, for the governor to détermine; and that 
until that détermination was evidenced by a grant signed by him,orby 
the perSon administering the government, and sealed with the great seal 
of the state, no title passed. A similar question arose in Rviherford v. 
Greme's Heira, 2 Wheat. 196, 199. In 1780, the state of North Caror 
lina passed an act res^rving a certain tract of country for the officers and 
soldiers of the line of that state. In 1782, another act was passed for 
the relief of the officers and soldiers of the Continental Une, the tenth 
section of whiçh allotted and gâ,ve 25,000 acres of land to Maj. Gen. 
Nathaniel Greene, bis heirs and assigns, within the bounds reserved 
for the usé of the army^ to be laid off by comtnissioners, as a mark of 
the high sensé which North Carolina entertaihed "of theextraordinary 
services of that brave and gallant officer." In opposition to the title of 
Greene's heirs, it was contended that the législative enactment was inef- 
fectuai as a grant, under the provision of the constitution of that state 
which declared "that there shaU be a seal of this state, which shall be 
kept by the governor, and used by him as occasion may require; and 
shaU be called the 'Great Seal of the State of North Carolina,' and be 
affixed to ail grants and commissions." Chief Justice Marshall, speak- 
ing for thé whole court, said: "This législative act, it is said, cannot 
amount to a grant, since it wants a formality required by the constitu- 
tion. This provision is soobviously intended for the completion and 
anthentication of an instrument attesting a title previously created by 
law — which instrument is obviously the mère évidence of prior légal ap- 
propriation, and not the act of original appropriation itself — that the 
court would certainly hâve thought it unnecessary to advert to it had not 
the argument been urged repeatedly, and with much earnestness, by 
counsel of the highest respectability . " The court held that the act of the 
législature vested a title in Gen. Greene to 25,000 acres; and that the 
survey thereof, made pursuant to the statute, gave précision to that title, 
and attached it to the land. This case was referred to with approval in 
fk-emont v. U. S., 17 How. 542, 559. We are of opinion that whatever 
may be the scope of the provision ofthe state constitution declaring that 
ail "grants" shall be sealed with the great seal ofthe state, and signed 
by the governor, or the person administering the government, it was not 
intended to withhold from the législature the power, by statute, to pass 
a complète légal title to lands belonging to the state. 
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Other objèctionè to the act of 18è9, founded on spécifie provisions of 
the state constitution, are madô. Some of them are not deemed bf sufiS- 
cient gravity to require spécial notice, while, in respect to others, the 
conclusion reaohed upon the points examined renders it unnecessary to 
consider them. 

Proceeding, then, to the examination of questions involving the con- 
struction of the Lake Front act of 1869, and the efifect of the repealing 
act of 1873, we observé that the third section of the act of 1869 confirma 
"the right of the Illinois Central Railroad Company under the grant from 
the state in its charter, * * * and under and by virtue of its ap- 
propriation, occupancy, use, and control, and the riparian ownership in- 
cident to such grant, appropriation, occupancy, use, and control in and 
to the landa, submérged or otherwise, lying east of the said line, running 
parallel with and 400 feet east of the west line of Michigan avenue in 
fractional sections 10 and 15." This confirmation covers ail that was 
done by the railroad company prior to April 16, 1869, in the way of fill- 
ing in the lake, and constructing wharves, slips, piers, tracks, ware- 
houses, etc., between Chicago river and thenorth line of Randolph street. 
It also covers the occupancy and use by it for way-ground of the two tri- 
angular pièces of ground immediately south of Randolph street. We 
hâve already expressed the opinion that what was donc in thèse respects 
by the railroad company was to be justified by its riparian ownership, 
by its charter, and by the city ordinances of 1855 and 1856. If, how- 
evér, we should be in error in so holding, its is clear that its action, in 
the particulars just stated, was legalized by the confirmatory clause of 
section 3 of the act of 1869. If what was done by the railroad company 
prior to April 16, 1869, in the localities diseussed in that clause, had been 
done under législative authority previously conferred, the company would 
undoubtedly hâve acquired thereby property rights that could not bave 
been taken from it except upon compensation. But subséquent législa- 
tive ratification or confirmation of what was done is équivalent to orig- 
inal authority. Grenada Oo. Sitp'ra v. Brogdm, 112 U. S. 271, 5 Sup. 
et. Rep. 125; Anderaon v. Santa Anna, 116 U. S. 364, 6 Sup. Ct. Rep. 
413. This being so, it was beyond the power of the state, consistentîy 
with the constitution of Illinois, or the constitution of the United States, 
to revoke that confirmation, as was attempted to be done by the repeal- 
ing act of 1873. But the most important provision in the act of 1869 
is the one granting in fee to the lUinois Central Railroad Company, its 
successors and assigns, ail the right and title of the state in and to the 
submérged lands on the east front of the city of Chicago, constituting the 
bed of Lake Michigan, and lying east of the breakwater of the company, 
for the distance of one mile, and between the south line of the south pier 
[near Chicago river] extended eastwardly and a line extended eastward 
from the south line of lot 21, south of and near to the ronnd-house and 
machine-shops of said company. This and other grants to the Illinois 
Central Railroad Company in the act of 1869 were declared therein to be 
upon the express condition that the company shall"perpetually payinto 
the treasury of the state the per centum on the gross or total proceeds. 
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receipte, or încome derived from said road and branches stipulated in its 
charter, and also the per centum on the gross receipts of said company 
reserved in this act." 

Whatwas the effect of the repealing act ofl873 upon the grant of sub- 
merged lands? It is contended by the railroad company that the repeal- 
ing act of 1873 is inoperative and void, for the reason, among others, 
that its provisions are répugnant to that clause of the constitution of Ill- 
inois, in force at the time of the passage ,of the act of 1869, which pro- 
vides that "no contract, obligation, or liability of the Illinois Central 
Railroad Company to pay any money into the state treasury, nor any 
lien of the state upon or right to tax property of said company, in ac- 
cordance with the provisions of the charter of said company, approved 
February 10, in the yearof our Lord 1851,shall be released, suspended, 
modified, altered, remitted, or in any manner diminished or impaired 
by législative or other authority." The repeal of the act of 1869 does 
not purport to release, suspend, modify, al ter, remit, diminish, or im- 
pair any contract, obligation, or liability of the company, or any lien of 
the state, or any right of the state to tax the property, arising under the 
company's charter qf 1851. Consequently the repeal is not in violation of 
the constitutional provision referred to. The company also insists that 
it was beyond the power of the législature to withdraw this grant, espe- 
cially after the company's acceptance of the act of 1869, and after it had 
incurred, as it claims to hâve done, large expenditures, upon the faith 
that the provisions of said act would be respected by the state and the 
city. Upon a careful considération of ail that bas been said upon this 
important and difEcult question, the court is of opinion that, as respects 
the submerged lands constituting the bed of the lake, and expressly 
granted by the third section of the act of 1869, the repealing act of 1873 
did not infringe any légal right of the company, and was a valid exercise 
of législative power. 

It is clear that, in respect to thèse submerged lands, the act of 1869 
imposed upon the company no duty or obligation that was enforceable 
by légal proçeedings. The act was passed before the gênerai government 
had, in the interestof commerce, adopted any plan for an outer harbor 
at the city of Chicago. And we agrée with one of the learned counsel 
of the railroad company when he says that, looking at the terms of the 
grant, the nature and situation of the land granted, and aU the attend- 
ant circumstances of whjch the court may properly take cognizance, it 
ismanifest that the intention of the législature was to enable that com- 
pany, in the interest of commerce, and jtherefore for public purposes, to 
construct an outer harbor at Chicago, and to invest it with power to 
build, maintain, and lease wharves and docks for the use of shipping. 
The ownership of the soil under the, lake would bave been of no practical 
value to the railroad company for any purpose, except those just stated. 
A trust was ingrafted upon the fee in the submerged lands for the bene- 
fit of the public, and not for the aggrandizement of the railroad company. 
This interprétation of the act is fortified by the prohibition upon, the 
company's granting, selling, or conveying the fee, — a restriction upon 
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its power of dealing with thèse lands inconsistent with an absolute title 
thereto. It is further sustained by the déclaration that nothing in the 
act should authorize obstructions to the harbor, or the impairment of 
the public right of navigation; and by the réservation of the right of the 
gênerai assemby to regulate "the rates of wharfage and dockage to be 
charged in said harbor." In short, the législature intended by the act 
of 1869 to secure such improvement of the harbor of Chicago as was de- 
manded by the large commerce of the lake, and to that end proposed to 
place certain resources of the state at the command of the railroad Com- 
pany, as an agency of the state, with such an enlargement of its powers 
and privilèges as would enable it to accomplish the public objects in 
view. Whether the railroad Company in due time, and in a légal mode, 
accepted the provisions of the statute, and whether any formai acceptance 
of those provisions upon its part was necessary , are questions elaborately 
discussed at the bar. Without determining either of those questions, 
we assume, for the purposes of this case, that such an acceptance was 
made, in proper form, and so as to invest the company with the power, 
not given in its original charter, of erecting and maintaining wharves, 
docks, and piers, in the interést of commerce, and beyond the necessities 
or legitimate purposes of its own business as a railroad corporation. We 
are nevertheless unable to perceive why it was not compétent for the state, 
by subséquent législation repealing the act of 1869, to withdraw thèse 
additional powers of the company, thereby restricting it to the business 
for which it was incorporated, and to résume control of the resources and 
property which it had placed at the command of the company for the 
improvement of the harbor. When the act of 1869 was passed, it was 
deemed best for the public interests that the improvement of that harbor 
should be effected by the instrumentality of a railroad corporation inter- 
ested to some extent in the accomplishment of that resuit. But if the 
state subsequently determined upon considérations of public policy, that 
this great work should not be intrusted to any railroad corporation, and 
that a corporation should not be the owner of even a qualified fee in the 
soil undér the navigable waters of the harbor, no provision of the national 
or state constitution forbade the gênerai assembly of Illinois from giving 
effect, by législation, to this change of policy. It cannot be claimed 
that the repe^ of the act of 1869 took from the company a single right 
conferred upon it by its original charter. That act only granted addi- 
tional powers and privilèges for which the railroad company paid noth- 
ing, although, in considération of the grant of such additional powers 
and privilèges, it agreed to pay a certain per centum of the gross pro- 
ceeds, receipts, and incomes which it might dérive, either from the lands 
granted by the act, or from any improvements erected thereon. But it 
was not absolutely bound, by anything contained in the act, to make 
use of the submerged lands for the purposes contemplated by the légis- 
lature, — certainly not within any given time, — ^and could not hâve been 
called upon to pay such per centum until after the lands were used and 
improved, and income deriyed therefrom. The repeal of the act relieved 
the corporation from any obligation to pay the per centum referred to, 
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beCause it had the effect tb take from it the property from which alorie 
the contemplated incoine could be derived. So that the effect of the 
act of 1873 was only to remit the railroad company to the exercise of the 
powersj privilèges, and franchises granted in its original charter, and 
withdraw from it the additional powers given by the act of 1869 for the 
accoDûplishment of certtiin public objects. 

The only suggestion of weight against the validity of the repealing act 
of 1873 is to the effect that after the passage of the act of 1869, and be- 
fore its repeal, the railroad company had made extensive and costly im- 
provements upon the faith of the grant of the submerged lands, and that 
the repeal opérâtes to take from it property interests without compensa- 
tion being made. If the repealing act were attended by any such resuit, 
the court would not hesitate to hold that the company could not be d&- 
prived of the use of any structures ereeted or improvements made upon 
thèse lands on the faith of the act of 1869, except upon compensation 
being made to it. But, in fact, no sUch case is presented, in respect to 
the submerged lands granted by the third section of the act of 1869, ex- 
cept that an insignificant part of those lands, east of the company 's break- 
water of 1869, marked on Map C, "Built 1878," was reclaimed from the 
lake by fiUing in before the act of 1873 was passed. The structures 
ereeted after the passage of the act of 1869, and before its repeal, between 
Chicago river and Eandolph street, and those south of Park row, were 
ereeted, as we hâve seen, either under the power conferred upon the 
company by its charter, or with the consent, express or implied, of the 
city, or in the exercise of its rights as riparian owner of lots or ground 
on the shore of the lake; Indeed, it is apparent, with the slight excep- 
tion just stated, that no expenditures were incurred by the railroad com- 
pany, prior to the repealing act of 1873, distinctly upon the faith of the 
grant of submerged lands in the third section of the act of 1869. 

In support of the position that the législature could not constitution- 
ally recall this grant of submerged lands, counsel for the company con- 
fidently rely upon Fletcher v. Peck, 6 Cranch, 87. In that case, it waa 
said, among other things: "The contract between Georgia and the pur- 
chasers was executed by the grant. A contract executed, as well as one 
which is execu tory , contains obligations binding on the parties . A grant, 
in its own nature, amounts to an extinguishment of the right of the 
grantor, and implies a contract not to reassert that right. A party is 
therefore always estopped by his own grant. Since, then, in fact, a 
grant is a contract executed, the obligation of which still continues, and 
since the constitution uses the gênerai terni 'contract,' without distin- 
guishing between those which are exeoutory and those which are exe- 
cuted, it must be construed to comprehend the latter as well as the 
former." This gênerai language must be interpreted with référence to 
the faots and issues in the particular case in which it was used. The 
case of Fletcher v. Peck was this: A statute of Georgia directed certain 
portions of the vacant lands of that state to be sold to James Gunn and 
otherss, constituting the Georgia Company, at a named price. Upon the 
payment of $50,000 by the purohasers, the governor was required to is- 
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àue and sign a grant for the same, taking à mortgage to secure the bal- 
ance, $200,000, payable at a designated time. The cash payaient was 
made, and a grant was signed and issued by the company. The estate 
passed ultimately into the hands of a purchaser for a valuable consid- 
ération, without notice, and thereafier the législature of Georgia repealed 
the original act outright. The question presented was whether such re- 
peal could affect the vested rights of that purchaser. The court adjudged 
that the state was restrained, "either by gênerai principles which are com- 
mon to our free institutions, or by the particular provisions of the con- 
stitution of the United States, from passing a law whereby the estate of 
the plaintiflf in the promises so purchased could be constitutionally and 
legaîly impaired and rendered null and void." Had the législature of 
Georgia repealed the original act before the first purchaser made pay- 
ment therefor, and before the govemor had signed and issued the grant, 
and taken the required morigage, the repeal would net hâve been open 
to the objection that it took away a vested estate acquired, under vâlid 
législation, by a subséquent purchaser without notice. It is clear that 
the présent case is not controlled by Fletcher v. Peck. The railroad com- 
pany was not a purchaser of the submerged lands. It paid nothing 
for them. It only assumed to pay a certain per centum of any income 
that might be derived from the use of the lands, but it did not come 
under any enforceable obligation to use them. In short, it accepted the 
grant of the submerged lands with the knowledge that the only purpose 
of the state was to improve the harbor of Chicago by the construction 
and maintenance of wharves, docks, and piers in aid of commerce on 
the lake, but without assuming any obligation to raake the improve- 
ments contemplated. The repeal of the act making the grant was there- 
fore nothing more than a change of policy upon the part of the state, 
which took from the company no franchise or privilège, secured by its 
charter. The state, in effect, only revoked the license which had been 
granted to the company to improve the harbor of Chicago, and discharged 
it from every obligation it might bave incurred by entering upon and 
completing that work. 

Upon the whole case, we are of opinion that the efifect of the repealing 
act of 1873 was to withdraw from the railroad company as well the grant 
of the submerged lands described in the third section of the act of 1869, 
as the additional powers therein conferred upon it, by implication, to 
engage in the business of constructing and maintaining wharves, piers, 
and docks for the benefit of commerce and navigation generally, and not 
in the prosecution of its business as defined and limited by its original 
charter; saving to the company the right to hold and use, as part of its 
way-ground, or right of way, the small part of the submerged lands, out- 
side of its breakwater of 1869, between Monroe and Washington streets, 
extended eastwardly, which was reclaimed — ^presumably upon the faith 
of the act of 1869 — from the lake in 1873, and is marked on Map C, 
"Built, 1873." Such repeal was attended with the further resuit that 
while the city of Chicago may, under its charter, préserve the harbor, 
prevent obstructions being placed therein, and make wharves and slips 
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at the ends of streets, the exercise of those powers, and the whole subject 
of the developmentor improvementof the harbor by a system of wharves, 
docks, piers, and other structures, is with the state, subject only to the 
paramount authority of the United States under the power of congress to 
regulate commerce. 

Several important questions weremade in référence to the grant in the 
fourth section of the act of 1869 to the Illinois Central Railroad Company, 
the Chicago, Burlington & Quincy Railroad Company, and the Michigan 
Central Railroad Company of ail the right and title of the state in and to 
the lands, submerged or otherwise, lying north of the south lineof Monroe 
Street, and south of the south line of Randolph street, and between the east 
line of Michigan avenue and the track and roadway of the Illinois Cen- 
tral Railroad Company. But for the purpose of disposing of this branch 
of the case it is only necessary to say that construing sections 5 and 6 in 
connection with section 4, it is clear that this grant was upon condition 
that those railroad companies would pay to the city a named sum, in 
installments, and within a fixed time; and if the tender of the first in- 
stallment, of $200,000, to the comptroUer, was binding upon the city, 
the subséquent return of the money to the railroad companies, at their 
request, deprived them of whatever benefit aocrued from that tender, 
leaving them in the attitude of never having performed the conditions 
upon which they were to acquire the title to those lands. So that the 
title remains just where it was before the passage of the act of 1869, 
namely, in the city of Chicago, in virtue of the recorded subdivision into 
lots, streets, and public grounds of fractional section 15, and of the S. 
W. t of fractional section 10.. 

In the case of U. S. v. Illinois Cent. R. Oo., it may be said that, upon 
the demùrrer which bas been filed, the court can only take into considér- 
ation the allégations of the information, and such matters as are within 
its judicial knowledge. It cannot bring into that case, as now presented, 
facts which may bave been proven in other cases. The demùrrer is sus- 
tàined, except as to that part of the information which allèges, in sub- 
stance, that the Illinois Central Railroad Company claims the absolute 
ownership of, and threatens to take possession of , use, and occupy, the 
outer harbor of Chicago. It is the opinion of the court that the gênerai 
gôvernment, upon the showing made by it, bas no title to any of the 
Btreets or grounds described in said information, and has no standing in 
court, except so far as it seeks to protect the said harbor against obstruc- 
tions that would impair the public right of navigation, or interfère with 
any plan devised by the United States for the development or improve- 
ment of the harbor. 

What has been said is sufficient to dispose of ail the questions in thèse 
causes which, in the judgment of the court, it is necessary to décide. 
Counsel will prépare and submit to the court such orders or decrees as 
will be in conformity with the foregoing views. 

Blodgett, J. , (_dîasenting.) I fully concur in ail the conclusions reached, 
by the learned circuit justice in this case, except the finding that the city 
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is vested with the feê in the way-ground between the south line of sec- 
tion 15, and the north line of Randolph street, subject to the right of oc- 
cupancy and user by the Illinois Central Railroad Company, pursuant 
to the three ordinances of the city referred to; as it seems to me quite 
clear that the fee of this strip of land, 200 feet wide, is in the statè of 
Illinois, subject to the grant of perpétuai user, for the purposes of a rail- 
road, by virtue of the railroad company's charter of 1851, and the con- 
sent to such use by thèse city ordinances. We agrée that the fee of the 
land covered by the waters of Lake Michigan was in the state at the time 
the charter of the Illinois Central Railroad was passedj and that this 
way-ground was at that time a part of this submerged land, of which the 
state so held the fee. The charter of the company granted it the right 
to enter' upon, také possession of, and use ail and singular any lands, 
streams, and materials of every kind necessary for the location, construc- 
tion, and maintenance of its road, with stations, tum-outs, side tracks, 
depoti?, shops, etc.; and ail such lands, waters, materials, and privilèges 
belonging to the state were granted to said corporation for said purposes. 
And under this grant the railroad company had the right to take and use 
this strip of submerged land, subject only to the consent of the city of 
Chicago, the city gave such consent by its ordinanceof June 14, 1852; 
80 that at that time the fee of this strip was in this state, subject to the 
right of use for railroad purposes granted to the railroad company. Since 
the company took possession under its charter, and the city ordinancé of 
June, 1852, of this strip of way-ground, it has filled it up so that it is 
now solid land, and the city bas filled up and reclaimed ail the land 
lying between the west line of the way-ground and the shore-line; but I 
cannot see how this filling up has operated to clothe the city with the fee 
to this way-ground, or to transfer the fee from the state to the city. By 
filling in and reclaiming the ground between the shore-line and the west 
boundary of the way-ground, the city, as riparian owner, probably has 
acquired the fee to the ground it has so filled up and reclaimed. The 
ordinancé of June 14, 1852, evidently contemplated the construction of 
an outer harbor, and reserved the right of access to such harbor by the 
streets of the city; and perhaps the city may bave the right, under 
its charter from the state, toconstructwharves and docks at the ends of 
thèse streets. But this does not put the fee in the way-ground in the 
city, and at most only gives the city the right to pass across the way- 
ground for the purposes of constructing, maintaining, and using thèse 
imprbvements. The city, as riparian owner of this frontage on the lake, 
from the south line of section 15 to Randolph street, consented to the 
taking of this strip of submerged land by the railroad company under 
its grant from the state, and thereby consented to the carving outof this 
strip of land from the city's riparian right; therefore, by the act of the 
state and the city, this strip of way-ground has become dedicated to the 
use of the railroad as a right of way to the full extent of such dedication. 
I do not intend to be understood as indicating that the railroad company 
has any title by the grant of the state, or the city ordinances, to any of 
the submerged lands east of this way-ground, or that the city has parted 
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■with its riparian rights to such submerged land east of thîs strîp of way- 
ground. Ido not deèm this question, as to -where the fee of the way- 
jground at présent rests, at ail material to the disposition of the cases now 
before us, as I fuUy concur in ail the findings which bear upon the dis- 
position of the cases in hand; but this question of the fee in the way- 
ground, which now seems to me purely spéculative, may become mate- 
rial hereafter, and hence I prefer to put on record this mémorandum of 
dissent upon this single point. 



Pabmers' Loah <fe Trust Co. v. Vicksburg & M. R. Co. et aU 
{O^euU Court, 8. D. MUsittifppi. January 28, 1888.) 

1. RUUlOAp COMPANIES— MOBTGAOBS— VaLIDITT AS AGAIN8T CEBTAIN DbBTB— 

Codé Miss, g Ï038. 

- Code Mii9s. g 1038, which provides that no mortgage of the income, future 
earninjCB, ,pr the rolling stock of a railroad corporation shall be yalid against 
debtg contracted in carrying on the business of a corporation, etc., does not 
give a prloir lien to the holders of such claims, but merely prevents those 
: clÀiming' ï prior lien ùnder such mortgage from setting it up to defeat such 
daims. : 
$.. Samb. 

&. railrbad corporation, '#hQSë property was heavily mortgaged, made ar- 
rangements tb operate its road in connection with other roads. The manage- 
ment of thèse roads was under ihe same gênerai offlcers, although the business 
of each wa? kept separate. gums were ioaned by the corporations controlling 
the contaeéting Unes to enable the indebted railroad corporation to pay its 
taxes, to pay its employés, and to pay balances due themselves. Httd, that 
. thèse loans were debts contracted In carrying on the business of the corpora- 
tion, within the provisions of Code Miss. § 1088, providing that no mortgage 
on the income, future earnings, or rolling stock of a railroad shall bevalid 
as against'such debts. 

8. Samb— MoETGAOKs— Vawdity AGAiNBT OTHBa Debts— Paymbnt OuT of lu- 

COUE. , 

Where current debts are incurred by a railrOad company in the opération 
ôf its currènt business, they are chargeable upon the current income, as 
against holders of mortgage bonds of such railroad, whetber they accrued 
before or after the railroad went into the hands of a receiver, and the f act 
that such debts were incurred for betterihents does not aflect the right to hâve 
them paid ont of the current income, when the proofs éhow such betterments 
to hâve been necessary. 
4 Samb. 

Such claims accruing from within a year to six months before the appoint- 
' ment of a receiver are not presented too làte in time. 

In Equity. On cross-bills. 
'Bill by the Farmers' Loan & Trust Company, trustée, complainant, 
against the Vicksburg & M'eridian Bailroad Company, and others, défend- 
ants, to foreclose a second mortgage given to secure the payment of bonds. 
The Cincinnati, New Orléans & Texas Pacific Railway Company, the Ala- 
bama Great Sduthern Railroad Company, and the New Orléans & North- 
eastern Railroad Company filed cross-bills for payment of certain claims 
in priority. 
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Tumer, Lee & McClure and Làmar & May'es, for complainant. 
Edward Ookton and W. L, Nagent, for ail the cross-complainants. 

HiLL, J. The original bill in this cause was filed by the Alabama, 
New Orléans & Texas Pacific Junction Railways Company, Limited, 
against the Vicksbnrg & Meridian Railroad Company, and under it a re- 
ceiver was appointed to take Charge of and manage the road and property 
connected therewith. The bill was filed, and the appointment made, on 
the twenty-sixth day of October, 1885, and the receiver, F. S. Bond, 
immediately took possession of said railroad, and of the property belong- 
ing to and connected therewith, and bas ever since operated and managed 
the same under the orders of this court, having been by consent continued 
as such receiver upon the filing of the présent bill by the Farmers' Loan & 
Trust Company, on the thirteenth day of August, 1886, for the foreclosure 
of the mortgage given to secure the payment of the second mortgage 
bonds herèinafter mentioned. The complainants in the cross-bills had, 
before that date, filed in the former suit their pétitions claiming payment 
out of the income of said road in the hands of the receiver of the claims 
set forth in the cross-bills; but, by consent, thèse claims are set out, and 
the payment thereof demanded in the cross-bills filed by them in this 
cause on the ninth day of May, 1887, which hâve been answered by the 
défendants thereto, issue joined, and proof taken, and the cause, as to 
aH matters therein, is now submitted for the décision of the court, ail 
otber matters arising between the parties to this Consolidated suit being 
reserved. 

To a proper understanding of the questions presented it is necessary 
to state the condition of the Vicksburg & Meridian Railroad Company, 
and the transactions in which the claims set out in the cross-bills arose 
and wère created, as well as the circumstances in which the second séries 
of mortgage bonds, and the mortgage given to secure their payment, were 
executed. Thè Vicksburg & Meridian Railroad Company, which had, 
by différent acts Of the législature of this state, been created and Consol- 
idated, and had, under that corporate name, operated said railroad from 
the city of Vicksburg to the city of Meridian, in this state, for a number 
of years prior to the tënth day of January, 1881 , found itself on that date 
in a very embarràssed financial condition, owing a large indebtedness, 
partly upon bonds secured by mortgage and otherwise, with its road-bed 
in a very dilapidated condition, the bridges, cross-ties, and trestling de- 
cayed and in a very unsafe condition, the rolling stock worn out and 
unfit for use, with few exceptions. It was ascertained that something 
had to be donc to meet thèse heavy liabilities, and to repair the road-bed, 
supply tlie same with new rails, many of those in the tracks being worn 
out, supply new cross-ties in place of the rotten ones, repair the bridges 
and trestling, repair the rolling stock, so far as it could be donc, and sup- 
ply the place of that which could not be repaired with such as might be 
necessary for thé safe Opération of the road. To this end a rçorganization 
was eflected, a new board of directors was elected by the stockholders, 
and new officers were chosen and placed in possession of the road, and 
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the property connected with it and used in îts opération. The company 
as thus reorganized issued, under authority vested in it, three séries of 
inortgage bonds, (the first and second having interest coupons attached,) 
as follows: The first séries, known as "First Six Per cent. Gold Bonds," 
to run 40 years, to the amount of $1 ,000,000; the second séries, amount- 
ing to $1,100,000, with interest at 3 per cent, for the first two years, 
at 4 per cent, for the next two years, at 5 per cent, for the next year, and 
at 6 per cent, for the next 35 years, thèse bonds to run 40 years; and 
the third séries, amounting to $1,920,000, to bear interest at 7 per cent, 
per ànnum, if eamed, and known as "Third Mortgage Income Bonds." 
At the same time the reorganized company issued capital stock in lieu 
of its original stock, and as ia, means of increasing its capital stock, as 
follows! stock known as "Preferred Stock," to the amount of $1,937,889; 
and stock known as "Common Stock," to the amountof $3,937,189. To 
raise means to repair the road-bed and bridges, to supply new cross-ties 
and rails i and to repair and supply roUing stock, etc., a portion of thèse 
bonds and stock were sold, and the proceeds so applied. 

When the mortgage bonds were issued, said reorganized company, to 
secure the payment thereof, with the interest coupons attached, executed 
mortgageSj which were duly acknowledged and recorded. That to secure 
the first mortgage bonds, conveyed the road-bed and ail the property, 
real and personal, then owned by the company or thereafter to be ac- 
quiredi used and employed in the opération of said road, together with 
the future income of the road and the franchises; certain lands mentioned 
in the mortgage being excepted. The mortgage executed to secure the 
payment of the second mortgage bonds, with interest, conveyed the same 
property, franchises, income, etc. , as were embraced in the first mortgage, 
constituting a second lien, and included, also, the lands mentioned above 
as not embraced in the first mortgage, upon which the second mortgage 
constituted a first lien. The mortgage executed to, secure the payment 
of the third séries of bonds conveyed the same property, rights, etc., 
as the former, and constituted a third lien. The holders of the bonds 
issued by the company and its predecessors, and those holding other in- 
debtedness, received thèse new bonds in lieu thereof, the old bonds, as 
well as the certificates issued in place or in payment of the old indebted- 
ness, being surrendered and canceled when the new bonds were delivered. 

The purpose of the présent bill, filed by the Farmers' Loan & Trust 
Company, as trustée, is the foreclosure of the second mortgage to pay 
the indebtedness secured thereby, the debtor company having made de- 
fault in the payment of the interest thereon, whereby, by the terms of 
thèse bonds, the whole of the indebtedness secured thereby is become 
due and payable. When the reorganization was had, it was agreed that 
the V . & M. R. , as it will be designated, was to be operated and run 
in connection with the Cincinnati, New Orléans & Texas Pacific Railway, 
the Alabama Great Southern Railroad, which will be designated as the 
A. G. S. R., and the New Orléans & North-Eastem Railroad, to be 
designated as the N. 0. & N. E. R., and was to be under the man- 
agement of the same gênerai ofiicers, but that the business, with its in- 
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corne and outlay, was to be kept separately as though no such arrange- 
ment existed; each company having ita separate secretary and treasurer, 
book-keeper, and other ofScers, ail, however, subject to the same gênerai 
oiScers, who were elected alike and paid for their services by each com- 
pany; the accounts between thèse several companies to be settled and 
balanced at stated periods. It was ascertained that the amount of funds 
raised bj' the sale of bonds and stocks, as before stated, was insufBcient 
to pay the cost of the repairs and ail that was necessary to be donc to 
put the road-bed, roUing stock, etc., in condition to be operated safely 
for the transportation of persons and freight, and to make extensions of 
the road at Vicksburg, including an incline, so as to connect the road 
with the Mississippi steam-boat transportation, and with the Vicksburg, 
Shreveport & Pacific Railroad. And it being to the interest of ail thèse 
railroad companies that the V. & M. R. should be put in a condition 
to transport persons and freight safely over its line, the companies com- 
plainantin the cross-bills continued, from time to time, to furnish the 
V. & M. R.Co. supplies and money to purchase supplies and to pay 
for material and labor, and to pay the V. & M. Co.'s proportion of the 
salaries of the gênerai oflficers. And when, upon an accounting between 
the V. & M. R. Co. and the cross-complainant companies, balances 
were found due from the V. & M. Co. to those companies respectively, 
payment of such balances was, in order to enable the managers of the V. 
& M. Co. to apply its income to the payment of thèse improvements, op- 
erating expenses, etc., not demanded or insisted upon. The question 
of how much was so furnished and paid, including ticket and freight 
balances, and when it was so furnished, was by consent of ail parties re- 
ferred to J. M. McKee, Esq., as spécial commissioner, to take proof and 
report thereon, which he has done, and his report is on file herein, with 
the évidence upon which it is based; and this report, not being excepted 
to, has been confirmed by the court, and will be considered as true and 
correct. 

This report shows that after giving crédit for ail payments and charges 
made by the V. & M. R. Co. to the other companies, the indebtedness 
so due to the C. N. 0. & T. P. Ry. Co., on the first day on Novèmber, 
1885,amounted tothe sum of $79,373.42, ail of which accrued after the 
thirty-first day of December, 1884, and on the following accourits: 

For transportation expenses, - . . . . $33,878 84 

" freight claims balances, ----- 8,069 18 

" car mileage, - - - - - - - 13,202 64 

" loss and damage, - ----- 526 46 

" ticket balances, • - - - - - 16,939 41 

" Steel rails furnished, ----- 6,754 41 

On account incline at Vicksburg, - - - - - 2 76 



In ail , - - - - . - - $79,373 42 

— And that pi this sum there was expended in betterments of the prop- 
erty the sum of $6,757.16, which inured to the benefit of the bondhold- 
€ra. The report further shows that, after apply ing as a crédit on the 
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account of the A. G. S. R. Co. against the V. &. M. R. Co. ail payments 
and baiarices due the V. & M. R. Cb., accrued subséquent to the thirti- 
éth dày bf Jùiie, 1885, there were bàlafices due the A. G. S. R. Co. on 
the first day of November, 1885, as follows: 

Por transportation expansés, - - - - - $28,797 74 

" freight claim balances, - - - - - 33,600 07 

" loss and damage account, - - - . - 16 05 

" ticket balances, - - - - - • 562 20 

" âmount paid on account of incline, - - - - 217 99 

•^ account of change of gauge, - - - • 245 37 

In ail, - - . -, - - - $63,439 40 

—And that of the said amount there was expended for betterments the 
sum of $463.36, which resulted to the benefit of the bondholders. The 
sâid report fùrther shows that, after applying to the crédit of the V. & 
M. Co. upon its account with the N. O. & N. E. Co. ail payments and 
balances accrued after the thirtieth day of April, 1885, there were due 
to the N. 0. & N. E. Co. from the V; & M. Co. upon the. first day of 
November i 1885, the foUowing: . 

For transportation expansés, - :. . - 

•• amount paid taxes, • - 

" freight claims balances, - - . - 

" loss and damage, . . . . 

" Steel rail furnished, - • - - 

" on account of incline, - - • 

On account bf change of gauge, - - • - 

în ail, '. : . . . . - $63,903 le 

— ^And that of the sum so expended the sùm of $1 ,045.10 was for better- 
ments to said railroad, and inured to the benéfit of the bondholders. 

For the above balances with interest thereon, the cross-complainants 
respectively claim à lien oh the income of said railroad, and, if that be 
not sufficient therefor, then upon the proceeds of the sale of said railroad 
and the propérty belonging thereto, before the payment of the amount 
due upon the bonds and coupons for the payment of which the trustée 
has filed this bill. And they base their claim — Mrst, upon section 1033, 
of the (Mississippi) Code bf 1880; and, secondly, upon the rule laid 
down by the suprême court of the United States in the décisions herein- 
àfter referred to. The claim is resisted by the trustée on the foUowing 
grounds: (1) Becausetheclaimantsweremereloanersof money; (2) be- 
cause their money was lârgely used for betterments; (3) because thèir 
claims are too old; (4) because they advanced the money in their own 
interest, and to their own associate; (5) because their loans were made 
"without the consent, or even the knowledge, of the bondholders or their 
trustée. 

The first question to be considered is, do thèse bonds, and the mort- 
gage given to secure their payment, come within the provisions of section 
1033, bf the Code of 1880? They were executed mbte thàn a year after 
the Code of 1880 Went into opéra:tioh, and must be governèd by it, unies* 
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thsy were given only in renewal of the former bonds and mortgage, and 
for no other purpose, which I am satisfied they were not. They were 
executed in part to pay oif the indebtedness then exiating, and in part 
to put tlie road, with ita rolling stock, in such a condition that it could 
be safely opéra ted in the transportation of persons and property, and 
should yield a fair profit to its owners, and, this being so, the claim in 
avoidance of the opération of this provision of the Code cannot be main- 
tained. The section (1033) of the Code is as follows: 

"No mortgage or deed of trust conveying the income or future earnings of 
any corporatioti, or the rolling stock of any railroad company, shall be valid 
Hgainst debts contracted in carrying on the business of the corporation, nor 
agalnst liabilities incurred by railroad companies as carriers of freight and 
passengers, or for damages siistained by persons or property; but such mort- 
gage or deed of trust shall be valid as against any claim in excess of fivethou- 
sand dollars for damages to any person." 

I am not aware that this statute has ever been construed by the su- 
prême court pf thé state, but t suppose the proper construction is to ren- 
der such mortgages or deeds of trust void only so far as they convey the 
income or future earnings of the corporation or the rolling stock of à rail- 
road conipany as against dèbts contracted in carrying on the business of 
the corporation, or for liabilities incurred by railroad companies as Car- 
riers of freight or passengers, or for damage to persons or property. I 
am of the opinion that the statute does not give a prior lien to those 
holding such claims, but inhibits thbse olaiming a prior lien upon such 
property or rights from setting it up as against such claims. The ques- 
tion, theréfore, is, did the claimants in this cause, by their proceedings, 
acquire any prior right to bave the income of their debtor, the V. & M. 
R. Co., or its, rolling stock, applied to the payment of the debt due 
them contràdtëd ' iû carrying on the business of the corporation or for 
liabilities as a carrier of freight and passengers? The property of the 
V. & M. Col was placed in the hands of a receiver, and theréfore could 
be reached, atthe timé Or sihce, only in the manner pursued; that is, 
by an intervèniûg pétition. The mode was changed, by Consent, for 
convenience, irtto the proceeding by «ross-bills, sb that I am of opinion 
that, by fiiihg their intervening pétitions, they did obtain a priority 
which the court will wôrk out so far as their rights are embraced under 
section 1038, of the Code; but thèse claims can only be satisfied out of 
the income and rolling stock, and not out of the proceeds of the other 
property conveyed under this provision of the Code. 

The next questiont and one of great importance, is, are thèse oross- 
complainants entitled to payment of their claims or of any part thereof, 
under the rules laid dbwn by the suprême court of the United States, 
commencingwith the caab ot Fosdichv. Schall, 99 U. S. 235, and since 
followed and apprbved in the cases of MUtenberger v. Railway (h., 106 
U. S. 286, 1 Sup. a. Rep. UO; TniM Co. \. SmUier, 107 U. S. 591, 2 
Sup. et. Rep. im-, Bumhatfi v, JBowm, 111 U. S. 776, 4 Sup. Ct. Rep. 
676; and Ti'ùst Co. v. RaUway Co., 117 U. S. 434, 6 Sup. Ct. Rep. 809? 
Prom a careful examiriatioh of thèse cases j I am satisfied that ail of them 
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taken together establishthe following propositions, which are bindingon 
this court irrespêctive of any rules to be found in the décisions of any 
other court, or in the text books, namely: Mrst, that the purpose of 
building and operating railroads is of a two-fold character — (a) to afford 
to the public speedy and safe transportation of persons and property from 
one point to another; and (b) that, being common carriers, the owners 
of and those operating thèse railroads are held to ail the liabilities and 
obligations imposed upon common carriers, and are entitled to the same 
rigbts and privilèges. Secondly, that those who invest their means and 
,bestoBr their labor in the construction and opération of thèse railroads 
are .entitled to a fair and just compensation and return therefor. Thirdly, 
that railroad mortgages, and the rights of railroad mortgagees, are pe- 
cùliar in their character, andaffect peculiar interests; that the officers of 
à l'àilirbàd Company are trustées of theearnings for the benefit of the dif- 
férent classes of creditors and of the stockholders, and if theygivetoone 
dass of cïeditors that which properly belongs to another, the court may, 
upon adjustment of the accounts, so use the income which cornes into its 
hands as, if practicable, to restore the parties to their original équitable 
rights. And while, ordinarily, this power is confined to the appropria- 
tion of the income of the receivership an^ the proceeds of moneyed as- 
sets, that hâve been taken from the company, cases may arise where 
«quity will require the use of the proceeds of the sale of the mortgaged 
property in the same way. Fourthly, that the current debts incurred in 
operating the railroad are to be paid out of the current eamings; that 
the class of debts to be so paid includes the payment of taxes on the 
property, of the oflâcers and employés of every grade employed in the 
opération of the railroad, for materials and supplies furnished necessary 
to put aïid keep the railroad and the necessary roUing stock in a safe condi- 
tion for the transportation of persons and property , for ail ticket and freight 
balances due to other railroads and linesof transportation, and damages 
which may be incurred in operating the road, and, in a word, whatever 
may be necessary in the successful maintenance and opération of the rail- 
road. Mfihly, that every railroad mortgagee, in accepting his seeurity, 
impliedly agrées that the current debts made in the ordinary course of 
business. shaU be paid from the current receipts before he has any claim 
on the income. Sixthly, that when the income to which the class of cred- 
itors above mentioned is entitled has, by the officers of the railroad, been 
applied to payment for the purchase of necessary additional grounds and 
roUing stock, and in making permanent repairs and improvements, such 
sum so diverted will be refunded out pf the subséquent eamings of the 
road. And if, by means of taking the railroad and property out of the 
hands t>f thè company, and selling them before the amount so due is 
paid, ita payment out of the income is made impossible, it may, in a 
proper case, be paid out of the proceeds of the sale of the property. 

The iteiùB for which prior compensation is claimed by the cross-com- 
plainaùta in their cross-bills, as reported by the spécial commissioner, 
whose report has not been excepted to, and is eonfirmed, ail fall within 
the clasS of cases which are chargeable upon the current income uuder 
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the above-stated rule, and should be allowed out of the income whether 
accrued before or since the railroad came into the hands of the receiver. 
And if the income which should hâve been so applied was used in the 
purchase of property which was necessary to putting the line of rail- 
road and the rolling stock in a condition for the safe transportation of 
persons and property over the line of railway, and in making permanent 
repairs and improvenients, then such sum will be paid out of the pro- 
ceeds of sale of the property, if the income shall prove insufficient, unless 
prevented by the objections insisted upon by counsel for the trustée com- 
plainant. Thèse objections will be considered in the order stated. 

First, because the clairaants were mère loaners of money. This objec- 
tion would bave been maintainable if the facts were as assumed, but the 
assumption is not sustained by the report of the spécial commissioner, 
which bas not been excepted to, and bas been confirmed. An exam- 
ination of the accounts exhibited with the cross-bills, with the évidence 
taken thereon, shows that in the account of the N. 0. & N. E. R. Co., 
the folio wing items are charged as cash loaned, to'-wit: 
May 31, 1885, the sum of - - - - - - $5,485 44 

a;iine 30, 1885, the Bum of - - - - - 5,300 00 

August 31, 1886, - 750 00 

October, 1885, • - - - - - - 1,083 09 



In ail. . - - - . - - $12,618 53 

— And that in the account of the A. G. S. R. Co., against said V. & M. 
R. Co., there appear thefollowing cash items: 

JuneSO, 1885, - $11,234 23 

August 31, 1885, 11.200 00 



Making together the siira of .... $22,43423 

The proof shows that thèse sums were loaued to the V. & M. R. 
Co., to enable it to pay taxes imposed upon the railroad property; to 
pay balances due the C. N. 0. & T. P. Ry. Co., and to enable the said 
V. & M.i R. Co., to pay off its employés; ail of which claims, if held 
by the persons and corporations to whom they were due, would hâve 
been chargeable upon the income of the V. & M. R. The proof further 
shows that the money was advanced or loaned for the purpose stated, 
and was so applied. If the corporations had purchased thèse claims, 
then they would bave occupied the same position that the creditors oc- 
cupied before sùch sale; but the proof shows the transaction to bave 
been a loan of money, and I am not aware of any rule that gives to thèse 
companies any more favorable position than that of a gênerai creditor, 
under the rule announced by the suprême court in the cases referrèd to. 
Yet I am of opinion that thèse debts were contracted in carrying on the 
business of the V. & M. R. , and consequently the mortgage Is void as 
to them so far as it relates to the income and rolling stock. 

The second objection is that the money was largely used for better» 
ments. This objection is untenable, for if thèse betterments were nec- 
essary, and added to the value of the security held by the bondholders, 
v.33F.no.l4— 60 
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' and wëre inade without objection on their part, they cahnot be heard to 
complain. The proof does notshow that any but a part of the money 
was so used, and it shows that such portion of it so used was necessary, 
and added to the value of the property. 

The third objection is that thèse claims are too old. AU the items 
charged accrued within less than a year before the appointment of the 
receiver, and that of the N. 0. & N. E. Co. within six months before 
the appointment of the receiver. This, under the rules stated, is within 
time, and section 1033 of the Code has no limit to its opération. 

The foûrth objection is that thèse cross-complainants advanced the 
money in their own interests, and for their own benefit. The proof does 
not show that there was any partnérship between thèse corporations, al- 
though, by consent, and for the mutual interest of ail, they were op- 
erated under one gênerai management, by one set of gênerai officera, 
elected by each separately, each company being liable for its own liabil- 
ities and receiving its oWn profits. Theré iâ nothing in the proof going to 
show that the V.A; M. R. Go. has been in any way injured or prejudiced 
by this arrangement, but the contrary. The property of the company, 
which was in a raost dilapidated, ruinons, and unsafe condition, bas 
been repaired, improved, equipped, and placed in first-class oonditioft, 
and it now constitutes one link in a long line of railway, and is worth 
hundreds of thousands of dollars, more than it was when thi^ gênerai 
management was entered into. And it has since been conducted so that 
the value of the security to the bondholders has been greatly increasêd. 
The gênerai officers were the trustées for ail alike, and, so far as the proof 
goesyacted in good faith to ail thèse corporations. So that this objec- 
tion cannot be'maintàîned. 

The fifth and last objection is that thèse loans were made without the 
consent or éven the knowledge of the bondholders or their trustée. As 
before stated thèse claims éontain no items of loaned money as madë by 
the C. N. 0. & T. P. Ry. Co. and only 812,618.53 by the N. 0. & N. 
E. R. Co., and $22,434.23 by thé A. G. S. R. Co., which wîU be 
éxcluded under the gênerai, rule, and only made available under section 
1033 of the Code. Ail the other items are strictly within the gênerai rule, 
80 that this objection cannot bémaintained. r, 

The proof shows that the amount of the income of the road which has 
been applied to the purchase of rolling stock, new rails, new cross-ties, 
new bridges, and other improvements and betterments, greatly exceeds 
tbe amount of the claims of the cross-complainants. The résuit is that 
they, with the interest thereon, must be paid out of the income of the 
V. & M. R., whether earned before or since the appointment of the 
receiver, if there be so much; and if not, thèn out of the proceeds of the 
«aie of the railway. And, so far as the claims relate to loaned money, 
thèy must be paid out of the proceeds of saleof the rolling stock, and oui 
of the income, under the provisions of section 1033 of the Code. 
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FECHHEIMER.Di SlOMAN et ol. 
{Oireuit Court, B. Nébraska. January 31, 1888.) 

1. FRAtroOT-EKT CoHVBTANCES— Préférences to Ckeditors. 

The évidence Indicated nothing that showed fraud or intent to deal other- 
wise than f airlv and diligently. Held, that certain créditera who had obtained 
security shoula be protected. 

2. Same. 

A brother of a failing debtor had retired from a partnership with the latter 
only a fèw months preyious to the failure of the latter, and continued about 
the store, and to engage at times in the latter's business, and it appeared that a 
large sum of money had been fraudulently concealed by the failing brother. 
Held, that the former should not be preferred as a àonajide secured creditor. 

In Equity. 

Bill in equity by Herman C. Fechheîmer who claimed a préférence 
over other creditors of Morris H. Sloman, a marchant doing business 
under the firm name of Sloman Bros,, anid filed this bill to foreclose his 
mortgage security. .Other creditors filed cross-bills, and this contest be- 
tween secured and unsecured creditors arose. 

Bbbweb, J. The controversy in this case îs between the secured and 
the unsecured creditors of Morris H. Sloman, a merchant doing business 
in the city pf Omaha, under the firm name of Sloman Bros. While there 
are several pleadings by différent parties there is but the one controversy, 
in which the secured creditors may be known as the complainants, and 
the unsecured as the défendants. The debtor disputes none of the claims, 
80 that, as against him, ail are to be treated as just debts. The trouble 
arises by reason of thèse facts: On the twenty-ninth of May, 1886, Her- 
man Fechheimer, a creditor living in Détroit, came to Omaha and de- 
manded security. The debtor consented to give a chattel mortgage, but 
at the same time insisted on giving like security to other hplders of what 
he considOTed confidential debts. Thereupon mortgages to each of said 
creditors were executed. Immediately tbereafter, and on the same day, 
Fechheimer filed his bill to foreclose his chatte! mortgage, and obtained 
the appôintment of a receiver. The other secured creditors filed. their 
cross-bill, and thereafter three unsecured creditors, having obtained judg- 
ment, filed their cross-bill in behalf of themselves and ail other unsecured 
creditors. Thè eûtire stock was sold by the receiver, and the money is 
now in the registry otthis court, which fund is the object of pursuit by 
the varions creditors. Now, going back to the history of Morris Sloman's 
afiairs, we find that prior to January, 1886, he was in partnership with 
his brother SàtuUel A, Sloman carrying on business under the same firm 
name; that of Slôtnan Bros. They had two bouses; one in Omaha, and 
one in Chicago. Eugène Sloman, a younger brother, was in. charge of 
the Chicago house, having an interest in the profits of the concern. On 
that day Morris Sloman bought out his brother Samuel A. Sloinan. The 
latter was finaticially responsiblè; thp condition of the former will appear 
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more fuUy as we proceed. The considération of tlie purchase by Morris 
Sloman was a house and lot, some Wyoniing Méat Company stock, $5,000 
in money, which was obtained by discounting a note at the bank, and a 
note for $4,700. Notice of the dissolution was published in the"Wateh- 
man," a paper of little circulation in the city of Omaha, and a copy of 
this notice was sent to Eugène in Chicago, with instructions to hâve it 
published in a daily paper of the least circulation. In the latter part 
of January, Morris Sloman made a statement of his financial condition 
to one of the mercantile agencies in Omaha, which statement is as folio ws: 
Marchandise on hand, - - - - - - $ 41,768 24 

Wool on hand in Chicago, - - - - - 62.000 00 

Hides on hand in Chicago, .... - 8,50000 

Accounts, - 12,214 59 

Bills Keceivable. ' 421 75 



Making the toLal assets, -;- -' - - $124,904 58 

Liabilities to the First National Bank of Chicago, secured by 

warehouse recoipts on wool, - . - - - $ 48,560 00 

Owe Tirât JSTatipnal Bank of Chicago on notes, - - 5,800 00 

Owé Morris H. Sloman on personal acct., ... 1,555 00 

Owe Eastern accounts, . - - - - 440 11 

Owe the Commercial National Bank of Omaha, - - 3,000 00 

Owe Samuel A. Sloman, ... . - 20,000 00 



Making the total liabilities, > - . - $79,355 11 

On the seventeenth of March he made a second statement to the same 
agency, which is as folio ws: 

Merchandise on hand in Omaha, - - - . . $ 41,000 00 

Hides in Chicago, ... . . 9,00000 

Book Accounts, - - - - . . - 12,000 00 

Bills, -, - 421 75 



Making the total assets, - . • . - $ 62,421 75 

We owe nothing for merchandise, but the Chicago National 

Bank, . . - $ 4,300 00 

Owe the Commercial National Bank of Omaha, - - 10,000 00 



Total liabilities, - - - . - - $ 14,300 00 



Leaving net worth, - - . - -, $48,12175 

The principal change, as will be noticed, is in the wool on hand in 
Chicago, and the indebtedness to the Chicago bank, he representing at 
the time that such indebtedness had been discharged by the sale of wool. 
About this time heattempted to organize a corporation in Chicago, to 
be known as the "Chicago Hide & Wool Company," through which, ev- 
idently, it was intended that the busilxess in Chicago should be done, 
but for some reason, not fuUy and satisfactorily disclosed, this project, 
. after having been initiated, was abandoiled. On the thirtieth of March 
a call report was issued by the Chicago agency, criticising the financial 
condition of the house, and on April 9th and 12th other call reports 
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were issued by the Omaha ageney , and the rating of the houses was then 
withdrawn in that ageney. Froin some part in the latter part of March, 
Tinti] the closing up on May 29th, Sloman Bros, were ordering and re- 
ceiving large quantities of goods. In thus purchasing, the firm dealt 
not with a few, but with many houses, sendingout orders for moderately 
sized bills, apparently in every direction, so that when the coUapse came 
the unsecured creditors numbered something over a hundred, none of 
them having very large bills, and yet, in the aggregate, amounting in 
the neighborhood of $50,000. The secured indebtedness aggregated 
about the same amount, so that the indebtedness at the time of the fail- 
ure was fuUy $100,000, while the stock on hand inventoried only $53,- 
000, and, in fact, on sale realized much less. In other words, on the 
seventeenth of March, Morris Sloman appears to hâve been worth $48,- 
000, while oh the twenty-ninth of May he was at least $50,000 behind 
hand. Practically, in about two months and a half, a hundred thou- 
sand dollars has disappeared. Of course, this indicates either extrême 
oarelessness, great losses, or fraudulent concealment. No satisfactory ex- 
planation is teudered; but, on the contrary, Morris Sloman refused to be 
BWorn as a witness until compelled by an order of this court, claiming 
that his witness fées had been demanded and not paid, and after having 
Ijeen sworn, and while being examined was an unwiUing witness, and 
frequently declined to answer questions put by counsel. The books of 
the Omaha house were offered in évidence, and several hundred pages 
of testimony were taken in respect to the facts disclosed by those books. 
This branch of the testimony has been to me very embarrassing, and 
one of the matters which has caused the delay in the préparation of this 
opinion. I take it that it is impossible for one not himself an experi- 
enced book-keeper to appreciate fully the import of this testimony. 
Whether it disclosed merely unskillful book-keeping, or wrong-doing on 
the part of Morris Sloman, whether the books of the Chicago house, if 
produced, would haive made clear the uncertain en tries in the books of 
the Omaha house or not, are questions which, if this testimony were con- 
fiidered by itself alone, I am frank to say I do not know how I should 
solve it. Taken in the case they strengthened the conviction that there 
was something wrong in the financial transactions of Morris Sloman, 
Bnd if the Case tumed simply on the controversy between the cred- 
itors and him, I should hâve little hésitation as to the conclusion to be 
Teached. But before the secured creditors can be deprived of the bene- 
fit of their security, which is unquestionably légal in form, and duly ex- 
■ecuted, it must appear that they are privy to the wrong, or responsible 
for it. Now, that the claims of the complainants represent resd debts, 
ihere can be no doubt. Most of them are evidenced by notes or drafts 
made or indorsed by them, and discounted by Sloman Bros, with cer- 
tain banks, and remaining in their possession at the time of the com- 
mencement of this suit, and with regard to ail the complainants except 
Samuel A. Sloman there is not a syllable of testimony to impeach their 
good faith in the transactions. Meyer Hellman Mved in Omaha. He 
£igned a note for $5,000, which was discounted by the commercial Na- 
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tional Bank. He was a relative by marriage of the Slomans; doubûess 
that prompted him to lend the crédit of his name, for nothiug else ap- 
pears, and, in the absence of testimony, he bas a right to rely on the 
presumption of good faith., The signatures of Sâmnel Katz, of Omaha, 
B. V. Paige, of Chicago, C. A. Bresslar, of Bay Gity, Michigau, are also 
shown to. hâve been given to other paper, and with no testimony to show 
the want of good faith. Herman Fechheimer was a merchaut in Dé- 
troit; Samuel A. Sloman had, prior to coming to NebrasJia, been with 
him many years, first as an employé, and then as a partner. The firm 
of Sloman Bros., both prior and subséquent to the retirement of Samuel 
A. Sloman, werein thé habit of exohanging notes and drafts with him, 
Some time in the spring of 1886, Samuel A. Sloman was in Détroit, and 
urged upon Fechheimer the continuance of thèse exchanges for the ac- 
commodation of his brother, and gave assurance that Fechheimer would 
be safein so doing, and that he himself was wiUing and was rendering 
like assistance to his brother. There is no reason to doubt that the ex- 
changes were kept up, or that the amount claimed by Fechheimer, and 
evidenced by the papers presented, were not in fact due, and justly due. 
It is true none of thèse varions oonlplainants named was himself a wit- 
ness, but, until some testimony was given tending to show either that 
the debts were not just or; that they were participating in tbe wrongful 
conduct of Morris Sloman, I think they had a right to rely upon the 
presumption of good faith, and relying upon that they are entitled to 
protection at the hands of the court, and I shaU find in their favor. 

With regard to the remaining complainant, Samuel A. Sloman, the 
matter is not so clear; indeed, I find great difficulty in coming to a con- 
clusion as to what the truth is. He was evidently the member of the 
firm financially responsible. He retired, and, within fivembnths, the 
collapse came, and the circumstances which léd to that coUapse indicate 
intentional wrong on the part of Morris Sloman. Notice of the retire- 
ment was given for the purpose of relieving Samuel A. Sloman from fur- 
ther responsibility, but so given as to disclose the intent on the part of 
Morris Sloman, at least, to retain the benefit of the crédit that Samuel. 
A. Sloman's name gave to the business aftet his retirement. , Samuel A. 
Sloman continued about the store, carried on a large part of the corres- 
pondence of the firm, had a desk in theoflBce, and does not eeemed to 
hâve èngaged in any new business. It is true he says that he was sim- 
ply rendering the services which brotherly affection prompted, and that 
he simply lent a helpirig hand whenever, in the pressure of business, his 
brother needed help, and called upon him for assistance; but it seems 
impossible to believe that he could hâve been so constantly in the store, 
coùld hâve taken such partin the correspondence, without being cogni- 
zant of what was going on, and aware that some wrong. was contemplated. 
In the early spring hé 'urges Fechheimer to continue his accommoda- 
tions. Just before the collapse he visits Détroit, and Fechheimer soon 
thereafter meets him at Chicago, and cornes with him to obtain Security, 
and closes ont the concem. He induces other of the complainants to 
sign paper for the accommodation of Sloman Bros., by adding his name 
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io theirs, and while he dénies knowledge of any intentional misconduct 
on the part of hia brother, while he affirms ignorance of his financial 
condition until a few days prior to the collapse, y et it îs difficult to be- 
lieve that, situated as he was in the store, a witness of what was going 
on, and taking such part as he did in the business, he did not know and 
was not in fact privy to the whole scheme. I confess that, upon this 
matter, I hâve serions dpubts. The testimony is not clear and satisfact- 
ory, yet bringing ail things to the test of common human expérience, it 
seems to me it naust be held that he waa cognizant of, and privy to, the 
wrongful scheme of his brother. Some way aûd some where within the 
short time of àbout 10 weeks, nearly a hundred thousand dollars had 
disàppeared. Can it be that Morris Slonmn is the only one who knew 
of or accomplished such disappearance. I think not. Web v. AnmMead, 
26 Fed. Eep. 70; Krippmdorf v. Hyde, 28 Fed. Rèp. 788, 

My conclusion is tliat Samuel A. Sloman is not entitled to préférence 
or protection, as against the gênerai creditors. A decree will therefore 
be entered, securing the other complainants in their préférence, and di- 
recting that they be first paid out of the funds on hand. The matter 
will be refçrred to a master to report what éach dne has paid, and when, 
and on the coming in of that report, a final decree will be entered. 



Patterson «. WoLD et ai. 

(Circuit Court, D, Minnesota. January 14, 1888.) 

JrDfeMBST— Effèct— Rbs Adjtoicatà. 

A jeceiver of an insolTent flled a bill to set aside a déed f rom the insolvent 
to bis son, while largely indebted, but before insolvency proceediugs, and a 
mortgage given by the son to certain creditors of his father, to secvtre their 
debts, alleging the deéd to be witbout considération, and the mortgages f raud- 
ulent préférences. Judgntentwas reiidered for défendants. Bêla, a bar to 
a second bill by him alleging that thé son Was a créditer of the father, and 
that the.conveyance to him was a fraudulent préférence, and the subséquent 
mortgage therefore void. 

In Equity. Bill to set aside deed. 

Arthur E. Patterson, as the receiver of the éstate of B. S. Wold, in- 
solvent, fîled a bill to set aside a deed made by him, making Stephen 
S. Wold, E. B. Pieckenbrock, John Bell & C!o. and others, défendants. 

Cooky, Akers & Oooley, for complainant. ; 

Henry 0. James and Henderaon, Hurd & Danida, for défendants. 

Bbewer, J. This case is submitted on the plea of a former adjudica- 
tion. The facts are th^e: Prior to Décember 8, 1883, défendant Boson 
S. Wold was a merchant, doing business in the county of Rock, in this 
State. He was then largely indebted. He had become entitled to the 
convéyance : of à tract of land from the railroad company, défendant. 
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Instead oî taking the deed to himself, he caused it to be made to his son, 
.StQphen §• Wold, and thereafter the son mortgaged the land to his co- 
defendants, Pieckenbrock, Bell & Co., tp secure debts of B. S. Wold to 
them. Subsequently to thèse transactions, insolvency proceedings were 
institutedj under the laws of the state, against B. S. Wold, and complain- 
ant was duly appointed receiver. He then conimenced an action to re- 
cover the land for the estate of the insolvent, and to hâve the mortgage 
declared ijuU ,and void. That action was tried and judgment rendered 
against hini. Thereupon hç filed this bili> seeking the same relief. The 
bills pf complaint in the two cases are alike in alleging the insolvency 
proceedingSy the title of çomplainant, B. S. Wold's right to a conveyance 
from the railrpad company, the conveyance to the son, and the mortgages 
by him to eecuije his father's indebtedness. 

The différences between the two bills are thèse: In the first bill it was 
alleged that the conveyance to the son was withput considération passed 
to the fether, the insolvent, and was, therefore, fraudulent and void as 
against the creditors of the insolvent; that the mortgages by the son to 
the father's cred,itors were, . fraudulent préférences, under the insolvent 
iaw, and were taken by the, creditors whepthey had reasonable grounds 
to believe that .the debtor was insolvent.. In the présent bill it is alleged 
that the son was a creditor of the father to the amount of about $1,200, 
and that the land was conveyed to the son in payment of this debt; that 
this was a fraudulent préférence under the statute, and therefore void; 
and, being void as to him, the mortgages given by him were also void. 
Such are the différences between the two cases, aiid the question is whether 
the former judgment is a bar to the présent suit. The question under 
what circumstances a former judgment is a bar to a later action, bas been, 
of late years, carefully considered by the suprême court of the United 
States in several cases, and the rules controlling olearly.stated. In re 
Ghiles, 22 Wali. 167; Oromwell v. County of Sac, 94 U. S. 352; Case v. 
Beauregard, IQl U. S. 688; Stout v.Lye, 103 U. S. 71. 

In the case, of 94 U. S., ^v^ra, ths court thus states the rule which is 
invoked by the défendant in the présent case: 

"In considering the operati&n of this judgment, it should be borne in mind, 
as stated by counsel, that there is a différence between the efEect of a judgment 
as a bar or estoppel against the prosecution of a second action upon the same 
claim or demand, and its effect as an estoppel in another action, between the 
sarpë parties, upon a différent çlaim or cause of action. In the former case the 
judgement, if repdered upon tlie merits, constitutes an absolute bar to a sub- 
séquent action. It is a flnality as to the claim or demand in controversy, con- 
ciuding parties, and thosé in privity with them, not only as to every matter 
which was offered and received to sustain or defeat the claim or demand, but 
as to any other admissible màiiter which might hâve been offered for that pur- 
pose. Thus, for example, a judgment rendered upon a promissory note is 
conclusive as to,the yalidity of the instrument, and the amount due upon it, 
although it be subsequently alleged, that perfect défenses actually existed.of 
which no prdbf v/às offeired; such as forgéry, want of considération, or pay- 
ment. If siich défenses Were not presented at the action, and established by 
compétent évidence, the subséquent allégation of their existence is of no légal 
conséquence. The judgment is as conclusive, so far ag future proceedings at 
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law are concerned, as though the défenses never existed. The language, there- 
fore, wliich is so often used, that a judgment estops, not only as to every 
ground of recovery or défense aetually presented in the action, but also as to 
every ground which might hâve been presented, is strictly aecurate when ap- 
plied to the demand or claim in controversy. Such demand or claim, having 
passed into judgment, cannot again be brought into litigation between the 
parties, in proceèdings at law, upon any ground whatever." 

Under this rule, if the claim or cause of action in the two cases be the 
sanie, the former judgment is a bar, although the grounds of recovery 
may be différent. Nove, what is the cause of action in each case? 
Clearly, it is the all^ed right of the complainant to bave this land for 
the benefit of his estate, free'of ail incumbrances, and the déniai of such 
right by the défendants. Perhaps the most philosophical, aswell as the 
best, analysis of the éléments which constitute a cause of action, as the 
phrase is used in the law, is to be found in Pomeroy's Remédies and Remé- 
diai Rights. See paragraph 3, c. 3, and also section 518, and follow- 
ing. In section 519 he expresses himself in this language: 

"The ' cause of action,' therefore, must always constat of two factors, — (1) 
the plaintifE's primary right, and the défendants coiresponding priraary duty, 
whatever be the subject to which they relate, person, character, property, or 
coritract; and (2) the delict, or wrongful act or omission of the défendant, 
by which the primary right and duty bave been violated. Every action, when 
analyzed, will be found to contain thèse two separate and distinct éléments, 
and, in combination, they constitute the 'cause of action.*" 

New, what is the plaintifPs primary right as alleged in thèse cases? 
Obviously, in each the same, — the right to hâve the land; and the dé- 
fendants corresponding primary duty is to let him hâve the land; and 
the défendants delict or wrongful act la the failure to let him hâve the 
land. Thèse exist in each case, and in each case alike. It is true, the 
basis of complainant's primary right is, as alleged, différent in one case 
from that in the other; but this is mère différence, in the language of 
the suprême court, in "the grounds of recovery." The mère fact that 
différent testimony would be necessary to sustain the différent allégations 
in the two bills does not,, of itself, necessarily make two distinct causes 
of action. Take this illustration: Suppose a party brings suit to re- 
cover the possession of real estate, and' allégés in his complaint that he 
is owner by virtue of a patent from the government. After a judgment 
against him, would he be permitted to màintain a second action, alleg- 
ing that he was owner by virtue of certain tax proceèdings, or by virtue 
of a judicial sale? Yet différent testimony would be required to sustain 
his allégations in the two actions. In both of such actions plaintiff's 
primary right, that of possession based on ownership, would be the same, 
the only différence being in the grounds of recovery. Ail the grounds 
of recovery, ail the bases of plaintiff's title, must be presented in the first 
action, or they are lost to him forever; exactly the same as when a party, 
sued upon a note, and having several défenses, pleads only one, — the 
balance are as though they never existed. The party who bas his day 
in court must make hia entire showing. He cannot support a claim or 
a défense in différent actions on différent grounds. 
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Thê case of the Wallch Co. v.Meyer,29 Fed. Rep. 225, decided by thi» 
coilrt, contains nothing contradictory to thèse views. There, in the first 
instance, theplaintiff commenced an action of attachment, alleging fraud- 
ulent conyeyauces by the défendant. Succeeding in the action, it filed a 
bill to subject certain rea,l estate, transferred by one con voyance, to the sat- 
isfaction of its judgment. In that action the conveyance was held valid^ 
and a decree rendered against the plaintiff. Thereafter it filed a second 
bill, alleging that ail the conveyances made by the défendant were part 
and parcel of a voluntary gênerai assignaient, under the laws of the state 
of Missouri, and it was entitled to hâve ail the property sold, and dis- 
tributed among ail the créditors pro ra,tà,. The différence between the 
two causes of action is obvions. In thé first, plaintiff's primary right, 
as alleged, was to bave the spécifie property wholly appropriated to the 
paynaent of its claims by reason of ifs attachment, levy, and the fraudu- 
lent cpnveyance. In thé second, its priïnary right, as alleged, was to 
hâve ail thé property conveyed by the défendant distributed among ail 
the créditors joro rata. 

My concltisîbn, therefore,'!? that the former judgment is a bar to the 
présent. ,iThe plea must thiefefpre be suàtained and the bill dismissed. 
It is unnecéssary to take any notice, of thé demurrer; for, if the bill can- 
not be sustained upon the merits, any inquiry as to the sufficiency of 
the description in the conveyance of the land would be superfluous. 



Bebkléy V, Union Pac. Ry. Ço. 

(OïhsMiï Couri^'i). CteÎOT-ad*; January 18, 1888.) 

Dbbd— TJpoH Condition— Brhach—Revbesioh. 

Wliere land is conveyed upon considération that a railroad companytsto 
"locate, erQCt, and maintain " upon the land its dépôt, and in pursuance of the 
conveyance thé dépôt is erected and tnaintained for 11 years, and then is 
removed, the.land does not revert. . It la only a failure of part of the Consid- 
ération, entitUng the grantorto his action at law therefor. 

In Equity. On demurrer to bill. 

Action by Berkley, plaintiff, against the Union Pacific Railway Com- 
pany, défendant, to recover possession of land. 
Broime & PiUnam, for complaisant. 
TeHer tfcOroAood, for défendant. 

Brewek, J. This isaibill in equity to which a demurrer bas been 
filed, and the question submitted is on that demurrer. The, bill allèges 
that the complainante' ancestor was the pwner of a tract of land in the 
yicinily of Boulder, which had beeh laid off into lots and blocks; that, 
in order to enhance the value of that. additiijn, he conveyed a tract of a 
few acres to the Denver City & Bouldei Railroad Company, of which 
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the présent défendant ia the successor in interest, the considération of 
which conveyance was the promise of the railroad company to locate, 
erect, and maintain ils dépôt on the land conveyed. This was in 1872. 
It allèges that the railroad company did erect and maintain its dépôt 
there until 1883, — 11 years, — when it changed its dépôt, and put it 
about three-quarters of a mile away ; whereupon they claim that the con- 
sidération has failed, that therefore the conveyance also falls, and that 
they should be restored to the title and possession of the property. It 
is alleged that this contract or promise on the part of the railroad com- 
pany was the considération of the deed, it containing the following clause, 
namely: "As a part considération, the pàrty of the second part is to lo- 
cate, erect, and maintain upon the grounds hereinbefore described, its 
dépôt for the transaction of its business in the town of Boulder." Then, 
after alleging that there was a money considération of one dollar specified , 
the bill avers that it was not in fact paid , and was not a real considération , 
the solitary considération being the said promise of the railroad com- 
pany. Now counsel insists that this is a condition subséquent, which, 
having failed, the title reverts. I think not. The érection and mainte- 
nance of the dépôt is stated to be a considération, a considération per- 
haps in the nature of a condition subséquent; but the conveyance does 
not purport to be one upon condition that the grantee wiU perform, but 
it is a conveyance in considération of its promise to erect and maintain. 
That considération it has partially performed; for 11 years it has main- 
tained its dépôt there, although it may be and is, aecording to the lan- 
guage of thé biU, true that it has not paid aU the considération, — that it 
has not permanently or up to the présent time continued its dépôt there. 
Under those circumstances, where there is a part performance, — a part 
payment, — the title does not revert. There may be a cause of action for 
damages; but the title does not revert upon a mère partial failure of the 
considération. 

The demurrer to the biU will be sustained and the bill dismissed. 



Campbell v. Mayor, Etc., of New Yobe. 
(Circuit Court, 8. B. Neto Tork. February 16, 1888.) 

EqUITT— PlBADIHO— PrACTICB. 

In a soit in equity some défendants flled pleas, and then obtained leave to 
withdraw them, while other défendants demurred. It being doubtful whether 
or not the pleas were bef ore tbe court, JuUd, to be tbe better practice to post- 
poue action on the pleas ùntil the hearing on the démarrer. 

In Equity. On pleas to supplemental bill. 

Harvey D: Hadlock, for plaintiff. 

George Blbt and Marcm P. Norton, for défendants filing pleas. 
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WHEEtEK, J. A bill, called a "supplemental bill," appears to hâve 
been filed in this cause by a party other than the orator, against the ora- 
tor and others. To tbat bill some of the défendants filed pleas, and some 
a demurrer, The demurrer appears to be set down for argument at the 
next term. The pleas do not appear to be set down for argument at ail, 
or traversed. When the cause was reached on the calendar it was taken 
on briefs to be submitted as toone plea, in the absence of counsel for the 
orator in the supplemental bill, at the request of counsel for the party 
filing the plea. Since then it is made to appear that leave had been ob- 
tained to withdraw the pleas, and that notice had been given by counsel 
who obtained the leave that the pleas were withdrawn. The pleas, or 
some of them, may hâve been renewed, or there may be question as to 
the effect of the withdrawal. However thèse thirigs may be, there is so 
much doubt whether there is any question upon the plea, or in regard to 
it, properly now before the court, that it seems bestto continue the whole 
to the hearing on the demurrer. 

Hearing on pleas continued to hearing on demurrer. 



RoBOSTELLi r. New York, N. H. & H. R. Co. 
' {Oircuit Court, 8. D. New York. January 81, 1888.) 

1. Caehibbs— Passengbes — Safb Careiage— Holdbb of Non-Tbansfeeablb 

Ticket. , ' 

If a passenger on a ra,ilroad train, in; gbod faith, and without attempt to con- 
ceal his identity, présent for liis passage a non-transf érable commutation 
ticket issuedto another, and his claim 1^ recognized, and he is carried as a 
passenger, he is entitled to the right of a passenger to be carried safely, and 
to bave a safe place to alight and leave thé road. 

2. Same— Careiage of PASSENGERa— Running Teain past Station— Katb oï" 

Speed. 

The runnirig of a railrdad train at a high rate of speed, at an unusual hour, 
and without warning, past a train standing at a platform discharging its pas- 
sengers, ^n'ho, to reach their destination, must cross the track of the moving 
train, is évidence not only of neglect of common care, but of recklessneaa and 
gross négligence. 

3. NEGLiaBNCB — CONTBIBUTOBY— CbOSSING TbACKS FEOM DePOT. 

Whether or not a passenger on a railroad train, in alighting upon a track 
running at the aide of tile train, instead of at the platform, is guilty of négli- 
gence, is a question of fact for the jury to détermine from ail the circum- 
stances. 
4 Same— CoNTErÊUTOBT— PsbvrNCE of Sttri. 

In an action against a railroad company for the death of plaintifE'a intestate, 
after the jury were instructed that the plaintiff could not recover if the want 
of prdinary care on the part of the deçeased contributed to the injury, a juror 
asked if' the fact that deCeàsed had alighted upon thaj; side of the track before 
would give hini the right to do so a^ain., to whiçh anSwer was made that this 
was allléft tô the jury. Seld that, in vîew of the former instruction, the an- 
swer was not misleading. ' 

At Law. On motion for a new trial. ., 

Action by Maria Robostelli, administratrîx of the estate of Joseph 
Robostelli deceased, against the New York, New Haveû & Hartford Rail- 
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road Company for the death of plaintifif's intestate. Verdict was ren- 
dered for plaintiflf, and défendant moved for a new trial. 

Charles H. Nomn, for plaintiff. 

Robert D. Benedict and Henry W. Tq/ï, for défendant. 

Wheelee, J. This suit is brought upon a statute of the state of New 
York to recover damages for causing the death of the plaintifif's intestate. 
Code Civil Proc. § 1902. It bas now been heard on motion of the de- 
fendant for a new trial. 

The defendant's railroad bas two tracks. There was also a track turn- 
ing off southwardly towards Harlem river, at New Rochelle Junction, 
with a platform between that and the other tracks. Owen Roebrs lived 
at West New Rochelle, a village on the opposite side of the main tracks, 
and had a house there, and a commutation ticket entitling him to ride 
between New Rochelle and New York, but not transférable. New Rocîielle 
Junction was between New Rochelle and New York. It was on the time- 
tables as a station to which tickets were sold, and at which some passen- 
ger trains stopped. Passengers going to West New Rochelle on trains 
Btopping at the junction were in the habit of getting ofif on the side op- 
posite to the platform, and going across the other track, without objec- 
tion, to a gâte, and to that village. The platform was used principally 
for passengers pf the Harlem river branch. The intestate was employed 
in New York, and bought Roebrs' house at West New Rochelle, and Roebrs 
told him that he might bave his commutation ticket with the house. 
He took the ticket and moved into the house, and, on two Saturday 
evenings, rode from New York to the junction on the train stopping there 
at that tinie of the evening, on that commutation ticket, about which the 
conductor made no question, got off the train with others on the side op- 
posite the platform, and went across the other track to. the gâte, and to 
his house.. On the next Saturday evening, October 16, 1886, he took 
the sanie train ^leaving New York at nine minutes past five, and rode on 
the commutation ticket, without objection, to the junction, in company 
with another man going to West New Rochelle. The, train arrived at the 
junction a little after the evening began to be dark. There was no light on 
the platform. The name of the station was called ont, and the conductor 
got out on the, platform with his lantern. The intestate foUowed his 
companion to the rear platform of the car in which they had been riding, 
his companion stepped off on the side opposite the platform, and onto 
the other track, and, seeing a train coming, sprang across, and called to 
the intestate to stop. The water-boy on the platform of the next car no- 
ticed this call, and, although he did not see the train, spoke to the in- 
testate to come that way. He did not appear to hear or to understand 
either, and stepped off as the train went by at a speed of 25 or 30 miles 
an hour, and was struck by, or drawn into, the .train, and instantly 
killed. 

The défendant requested that a verdict be directed in its favor, on the 
grounds that the intestate was not entitled to the rights of a passenger: 
that there was np évidence of any négligence or wrongful act for which 
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-the défendant wâs liable; and thatthe évidence shoWed that he was guilty 
of contributory négligence. This teqiiest was denied, and the jury iu- 
structed that if he, in good faith, jpresented the commutation ticket for 
his passage, and his claim was rècognizéd, and he was carried as a pas- 
senger upon it, he was entitled to the rights of a passenger to be camed 
safiély, and tohave a secure place to stop atand leiave the road; but that 
if he Was endeavoring to pass himsélf off to the conductor as Roehrs, and 
tO' get carried for nothing, when he knew he was not entitled to ride in 
that manner, the défendant was under no obligation to carry him, or to 
afford him a chance to stop safely, otherwise than by not exposing him 
to dangers occasioned by gross négligence; that if any want of ordinaïy 
care on his part contributed to produce his death, the plaintiff waa not 
entitled to a verdict in any event; but if not, and it was gross négligence 
'Dr reckless carelessness to run the Other train past this one at such high 
speed when this one was stopped for passengers to getofif, and whomight 
get ofif onto the track on which that train was running, the plaintiff 
would be entitled to a verdict whether hô was ehtitled to the rights of a 
passenger or not; and if not, and he was entitled to the rights of a pas- 
senger, and it was not reasonably safe, in view of the whole situation to 
run the other train by at that speed, the plaintiff would be entitled to a 
verdict. After the instructions to the jury wereconcluded, ajuror asked 
whether that he had got off safély oh that side before would give him 
the right to get off there again, to which answer was made that this was 
allleft to the jury. 

The principal grounds upon which this motion is urged are the rul- 
ings in respect to the commutation ticket, the refusai to direct a verdict 
for contributory négligence, and the ruling in respect to a safe place to 
get off the train and leave the road. It is assumed in argument that the 
présentation of the ticket was itself such a fraud éS tO make him a tres- 
passer, or an intruder, ând that his motive would not make any différ- 
ence with its légal effect. There are cases where it is held that the moral 
intentions make no différence; but, so far as observed, they are not cases 
where the question of becomiiig an ordinary passenger was involved 
alone, but where the question of liability with respect to other relations 
was also concerned. In Raikoad Co. v. Beggs, 85 111. 80, the plaintiff 
was riding on a freô pass issued to another person; in ÉaUroad Oo. y. 
NichoU, 8 Kan. 605, the plaintiff wàe allowed to ride in the baggage car 
as an express messenger when he was not such; in EaUroad Oo. v. Moore, 
49 Tex. 31, the person was riding on a freight train; so in Eaton v. Rail- 
road Co., 67 N. Y. 882. But hère, the intestate was in the passenger 
car, on a passenger train, claiming to be a passenger on the commuta- 
tion ticket, and his claim was recognized. The Oonductor was a witness, 
and did not claim that he thought the intestate waS Roehrs, nor that hè 
did not know eithes of them. The conductor hàd charge of requiring 
tickets, and implied authority to accept or reject persons as passengers 
on tickets presented by them. Railway Accident Law, § 216. In Rail- 
way Co. v. Harrisoifi, 10 Exeh. 376, there was a commutation ticket is- 
sued toa newspapér for certain reporters, naming them, and not trans- 
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ferable. A reporter on the same paper, not of those named, was per- 
mitted to ride upon it. Whether he was a passenger or a trespasser was 
left to the jury ,i This was held to be correct. Colehidge, J. , said there 
"was évidence that would make it wrong to say the plaintiflf was a tres- 
passer in the cars." In Anstin v. RaUway Oo., L. R. 2 Q. B. 442, 
children under three years of âge were carried free, and over three and 
under twelve for half fare. The plaintiff was three years and two nionths 
old, and was carried iu his mother's arms. She bought a ticket for her- 
self, but not for hira. No questions were asked by the ticket agent or 
conductor. His leg was broken, and the question arose whether the de- 
fendant owed him any duty. It was said by Blackbxjbn, J.: 

"Tbe fact of his being a passenger casta a duty on the company to carry 
himsafely. If there had been fraud on the part of thé plaintiff, orhehad 
been taken into the train without defendant's authority, no such duty would 
arise." 

The claim of the right to ride, made in good faith, with acquiescence 
of the conductor in the claim, would seem to amount to a good contract 
of çarris^e. Railway Accident Law, § 215. Thèse authorities and con- 
sidérations appear to warrant submitting the question of good faith, in 
daiming the right to ride on the commutation ticket, to the jury. 

As the jury may not hâve found that the intestate made the claim in 
good iiaith, the verdict may rest upon the finding of gross négligence or 
carelessness in so running the other train past the one he was leaving as 
to make the leaving it dangerous. That it was the duty of the défend- 
ant to provide safe means of exit from the train for passengers, is not dis- 
puted. The exit was not sg.fe if so contrived as to lead the passengers into 
danger. Passengers for Wçst New Rochelle, stopping at this station, 
could npt reach there from the train on the track which this train was on 
without Crossing the other track. They could get off onto the platform, 
and go past the end of the train and cross, or get directly down on the 
other side and cross. If they should get off onto the platform, and wait 
for the train to leave, they would still bave to cross; and there was no 
shelter there or other conveniences for waiting. The train could not pass 
on the other track without the liability ofencountering thèse passengers, 
and if it passed while the train was standing, and the passengers alight- 
ing and leaving, it would be quite likely to encQunter them when at- 
tempting to cross by the rear of the other train, or from its platforms, 
while the cars would obstruct their view. No whistle was blowntogive 
warning of the approach of the train, which was behind time, and not 
expected at that hour. To run a train at such high speed past another 
discharging passengers likely to step directly into its path, without warn- 
ing, woijld seem to be évidence not only of neglect of common care, but 
of recklessnçss and gross négligence. 

A remaining question, and the one most relied upon in behalf of the 
défendant, is whether the évidence was such, with référence to the exer- 
cise of due care by the intestate, as to warrant submitting it to the jury. 
The défendant does not çomplainaboutthe manner of its submission, but 
insists that there was no question upon it but that the verdict should 
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bè for the défendant. In RaUroad Co. v. Mares, 8 Sup. Ct. ^ep. 321, 
(December 19, 1887,) the court below had instructed the jury that the 
bûrden of proving contributory négligence was on the défendant; and 
this ruling was approved. In this case the burden was left upon the 
plaintifiF, as to the whole, by requiring her to establish that her intestate 
was killed by the fault of the défendant, withôut any contributory fault 
of bis own. In either view, however, the plaintiff could not rightfully 
rècover if the contributory négligence appeared, whether from the évi- 
dence of the défendant or that of the plaintiff. There are many cases 
■vS^here it bas been held that to go within harmful reach of a moving rail- 
road train when seeing it, or without looking, isof itself such négligence 
as to predude recovery for any injury therefrom received. Amongthem 
ara RaUroad Go. v. Heilman, 49 Pa. St. 60; Saine v. Beale, 73 Pa. St. 
506; RaUroad Oo. v. Houston, 95 U. S. 697,— which, with some others, are 
relied upon by the défendant hère. This is unquestionable if that is ail; 
but there may be other circuro stances to control, or entitled to weight, to 
thé contrary. In RailtDay Oo. v. Slattery, L. R. 3 App. 1165, theplain- 
tiflPs intestate crossed the track, where there was a sign up giving notice 
not to cross, but where pieople were in the habit of crossing, to get a ticket, 
and in passing behind a train, which had just corne to the station and 
fitopped, onto another track, was struck by a fast train'which came from 
the opposite direction on that track, and which was hid from bis view by 
the dthèr train, and kilied. The question whether he was guilty of con- 
tributory négligence was submitted to thé jury, who found for the plain- 
tiff. The house of lords, on much debate, and with some diversity of 
opinion , approved of this ruling. Hère the plaintiff's intestate was about 
to lèave the train where passengerâ had been accustomed to without ob- 
jection. The tracks were only six feet apart, and the projection of the 
cars beyond the rails would leave but two or three feet of space between 
those of the passing train and those he was leaving. He was going by 
the way of the reariplatform, and the other train was coming from the 
other way, and the car would bide it from his view until he had de- 
scended the steps farenough to see past the end of the car, and he was 
about at that point when the train rushed by. Whether he had got so 
far before he could see it that be could not stop, or was drawn into it by 
the effect of its motion in the air, or kept along towards it after he saw 
it, or might hâve seen it, is not clear. TThe natural instinct of intelligent 
beings to aVoid harm would be some évidence that hedid not volùntarily 
go into the reach of it, after seeing it, to receivô injury from it; and the 
fact thàt passengers were accustomed to go that way, and he had safely 
donc so beforoj may bave furnished just ground for his undertaking to go 
that way again. There were questions of fact presented which mùst be 
decided by drawing inferences from the circumstances to déterminé how 
far he had got, and what he was doing about taking care of himself, when 
he was struck. If he was led to take that way to leave the train by the 
situation of the platforrh and the itsual route to the gâte, and thence to 
the village, and was Struck by, of drawn into, the train before he had a 
chàntoé tô look, or while about to look, he might not be wanting in the 
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exercise of the care of a prudent man under the circumstances. The 
plaintiff had the right to hâve ail thèse questions of fact passed upon by 
the jury. This right was guarantied to her by the suprême law of the 
land in the eighth amendment to the constitution. And this right in- 
volved, not only the existence of thefactsthemselves, but the inferences 
as to the exercise of due care to be drawn from the facts when estab- 
lished. Mmgam v. EaUroad Oo., 38 N. Y. 455; Patterson v. WaUace, 1 
MacQ. 748; RaUroad Co. v. Stout, 17 Wall. 657. 

The answer to the juror's inquiry is argued to hâve been misleading. 
This argument might be well founded if the answer had been ail the in- 
Btructioh there was on the subject. But instructions had been given to 
take the Whole situation, aa found to exist, into considération to déter- 
mine whether there was any want of due care in taking the way which 
the intestate took to leave the train. The answer merely reminded the 
jury that the drcumstance inquired about was to be considered with the 
othérs. Giving this answer would not appear to make necessary goinp 
over the whole again. 

Let judgment be entered on the verdict. 



Naylor p. New York Cent, à H. R. R. Co. 
{Circuit Court, K D. if^ev) York. January 21, 1888.) 

1. Mastbb and Sbkvakt— Neolisence— Fbllow-SkrvAiît. 

In an action against a rallway company for the death of plaîntiff's intes- 
tate, who wae an engineer, it appeared that the death was caused by the nég- 
ligence of a switchman, who left a switch open. Held, that the engineer and 
the switchman wère fellow-servants.* 

2. Samb— NEatiOENCE — RisKB OF Emplotmbnt. 

In an action against a railway company for the death of plaîntiff's intes- 
tate, resulting from an accident, caused by a misplaced switch, it appeared 
that the switch target was painted green, and the plaintiff contended that if 
it had been red it could hâve been more readily seen at a distance, and en- 
abled intestate to stop his train in time. Held, that as ail the switch targeta 
on the road were green, and had been for Iwo years, during which time in- 
testate hàd been in the employ of the company, he is presumed to hâve ac- 
cepted it as oue of the risks of the employment. 
8. Samb — Négligence — Incbeabb of Kisk. 

In an action against a railway company for the death of plaintifl's intes- 
tate, whp was an employé of the company, it appeared that a few months be- 
fore the accident the company had changea the direction in which its trains 

'TJpon the poiçt as to who are fellcw-servants withln the meaning of the rule ex- 
emptmg the master from liability for injuries received by an employé through the nég- 
ligence of a co-servant, see Keddon v. Railroad Co., (Utah,) 16 Pac. Rep. 263, and note; 
Van Wiokle v. Railway Ce, 33 Ped. Rep. 278; Theleman v. MoeUer, (lowa,) 34 N. W. 
Rep. 765: Railroad Co. v. De Armond, (Tenn.) 5 S. "W. Rep. 600; Railroad Co. v. Ser- 
ment, (Va.) 4 S. p. Rep. 211; Toriana v. Railroad Co., Id. 339; Oison v. Railroad Co., 
(Mlnn.) 86 N. W. Rep. 866: Connelly v. Railway Co., Id. 588; Ewald y. RaUway Co., 
(W"is.) 36 K. tr. Rep. 18; Easton v. Railway Co., 32 Fed. Rep. 893. 
v.33F.no.l4 — 51 
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"should ^un on Us two tracks, . Seld, tTnat anch. ct&nge. while it miglit sWft 
the risks of ëmployment from one track to anothér, did not Increase spch 
risksi 

At Law. On motion for new trial; 

This action was brought by Naylor, the plaîntiff, as admînistratrîx, to 
reco ver damages for the death of her intestate, who was an engineer in 
the emplôy of the New York Centrai & Hudson River Railroad. 

W. C. Holbrook, for plaintiff. : , 

TF. H", ^dams,. for défendant. 

Waxlacib, J. The proximate cause of the accident which resulted in 
the death of the plaintiff 's intestate was the carelessneBS of a switchman, 
the co-employe: of the deceased engineer, in misplacing a switch which 
eonriected the main tracks oftJiè defendant's road with a side track, 
whereby the eûgine in charge of the deceased ran off the track, causing 
bis death i ; The change in the running direction of trains on the two 
freight tracks, made by the défendant four months preyiously, did not in-, 
crease the risks of the employmeint in which the deceased was engaged, 
although it may hâve shifted the risk from one track to the other when 
the direction of the trains were such that they would run against the 
switch-head instead of the switch-heel. The resuit was that a risk which 
had formerly been encountered when a train was moving westward, waa 
encountered only when the train was moving eastward, and vice versa. 
But the modçof Connecting the side track with the majn tracks iswholly 
immaterial, because it did not enter eventually into the cause of the ac- 
cident. If thç engine of thç deceased had not been inoying against the 
switch-head it would bave run off the track, because the switch was lais- 
placed. The further fact that the target at the switchwas painted green 
is relied upon-, and the argument is advanced that if \i had been of a red 
color it woUld hâve been more readily distinguishable at a distance, and 
might hâve Been seen by the deceased in season to enable him to stop 
the engine before it left the track, The déduction iswholly conjectural; 
and the fact, standing alone, would hardly authorize a jury to indulge 
such aninference. But when it waa shown that the target was painted 
the same çolor as that of ail the defendant's switch-targets, that ail had 
been green for two years previously, and that during ail that time the 
deceased had been engaged in the same ëmployment, the color of the 
target must be treated as of no signiècance. Its color must be assumed to 
hâve been known by the deceased. He was especially interested in ob- 
serving the targets, and must bave been aware of any increased risk in 
conséquence of their color. He was as compétent to judge of the mat- 
ter as any officer of the défendant, and is presumed to bave accepted the 
hazard as one of the ordinary risks incident to bis ëmployment. 

The instifùction upon the trial directing a verdict for the défendant 
was right. The switchman and the deceased engineer were not only co- 
employés pf the défendant, but they were each engaged in duties which 
brought them to work at the same place, at the same time, under cir- 
cumstances in which the earelessness of one might be fatal to the safety 
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of the other. Randall v. RàUroad Oo.. 109 U. S. 478, 3 Sup. Ct. Rep. 
322. In Quinn v. lAghterage Co.,2S Blatchf. 209, 23 Fed. Rep. 363, the 
gênerai question of the employers' liability in this class of cases was con- 
sidered, and the views adopted there are décisive hère. 
Motion for a new trial la denied. 



Missouri Pac. Ry. Co. v. Texas & P. Ry. Co., (Pbice, Intervenor.) 

{Circuit Court, E. D. Louisiana. January — , 1888. i 

1. Rbï'erence— Report — Pbbsumption ik Fatob of. 

In a claim for damages for personal injuries, the évidence was so conflict- 
ing tbat, in order to reach a finding of the real facts, some testimony must be 
rejected as untruthful. Seld that, uniess plain errer was established, the 
ûudiug of tbe master should be as conclusive as the verdict of a jury. 

2. Damages— Personal Injumes— Amoxjnt. 

lu a claim flled by an employé of défendant for damages for personal inju- 
ries, sustained while in the line of bis duty, the master allowed claimant the 
amount of bis expenses and wages while laid up, ând gênerai damages 
amounting to $350. Held, that as the master found that Claimant was injured 
and had incurred expenses, the amount allowed was not excessive. 
8. 8ame— Personal Injuries— Inadéquate Damages. 

In a claim for damages flled by an employé against défendant for injuries 
sustained while in the line of his duty, the master allowed claimant bis wages 
and expenses incurred, and gênerai damages, amounting in ail to $350. Held 
that, as thu case showed clearly that the intervenor attempted to set up and 
prove flctitious injuries for the purpose of enhancing the claim for damages, 
there was no ground for him to claim that the court should go behiud the 
master's report and increase the allowance. 

On Exceptions to Master's Report. 

Sam Price, intervenor, filed aclaim against the receîvers of the TeXas 
& Pacific Railway Company for damages for personal injuries sustained 
while in their employ. The matter was referred to J. É. G. Pitkin, as 
master, who reported to the foUowing effect: 

"Tbat it appears that about 7:30 F. m. of the fifteenth day of N'ovemberi 
1886, and near Hawkings, Texas, the complainant, a section band in the em- 
ployment of said reeeivers, and while one of a crew of six, and in discharge 
of duty incident to that service, upon a moving push car in rapid progress, 
down grade, and under a foreman's orders, pursuant whereto he sought, with 
a fellow-hand, to arrest that vehicle at a certain locality, pressed ngainst its 
left front wlieel a stick held half a foot above the rail, and through a holecut 
for said purpose in the car floor, a plank whereof, not nailed as is customary, 
and against which the stick bore, was suddenly thrown up, oausing said brake- 
stick to slip, both servants to be thrown in front of the moving car, and com- 
plainant to be run over in the encounter, and to sustain injuries tbat disabled 
him for a month from railway work, and for a week from leaving his domi- 
cile, within which he walked about, unaasisted, on the day after said mishap. 
That said injuries bave subjected him to considérable pain, mental and phy^ 
ical; to charges for médical care and drugs in the sum of $37.50; to a loss of 
wages, durïng his prostration, in the sum of $35 ; and to an alleged shorten- 
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ing by an inch and a half of the left leg, and to pain afc its hip-joint, in per- 
manent impairment of his former capacity ($35 per month) for labor, and 
that he is entitled to compensation in damages in the sum of $10,000. That 
tiie physician who attended eomplainant on the day of the injuries ascribes 
said shortening to a fracture of the neck of the left fémur, but cannot swear 
that the fracture had just occurred; linows of no instance in the books, and 
of no other in his expérience, of a person walking on the ensuing day, as did 
claimant, who made neither then, nor two weeks nor two months later, com- 
plaint in respect of his hip, such an injury whereto produces immédiate and 
intense pain, that continues during many weeks, and forbids such prompt ex- 
ercise as walking, which he déclares to be almost universally considered im- 
possible without being accompanied with excruciating pain. That two other 
physiciàns concur in declaring such a fracture to be of a character so serious 
as to forbid leaving one's bed for from four to nine weeks, and so acutely 
painf ul from its very inception as to render walking across one's room im- 
possible, move one to instant complaint, and arrest the attention of a doctor 
in attendance. That said attending physician saw eomplainant walking two 
weeks thereafter, and was still without suspicion of the alleged fracture; and, 
untilaboutthree months later, whenan examination, induced by eomplainant' s 
limp, disclosed a fracture to hâve occurred at some time, though whether six 
months or six years before, the physician is unable to state. 

"The master concludes, at this stage, that Ihetestimony of three médical 
experts forbids a presumption that said fracture of the/ewiM»-, which the eom- 
plainant admits did not confine him to the house for more than a week later, 
and to his bed for 24 hours later, was an injury sustained, as deposed, on said 
day, before which hiS'manner of walking was not différent from its présent 
wise; and that the only shown injuries then received tohis person were three 
brokèn left ribs, which are wholly restored, are in that condition as good as 
ever, aûdimpaired his earning capacity for a month, upon which lapse he re- 
entered the same service, at the same stipend, and relinquished it nine days 
later to receive care at the railway hospital for a new aliment, — pneuraonia. 
That it further appears that eomplainant and his gang had never previously 
occupied the push car, of whose unnailed planks he and they on said night 
had no knowledge. the darkness prevented view, and the usage of properly 
nailed planks on such vehicles forbade distrust; but he had several times as- 
sisted inits removal from the track during the month before his hurt, for 
which périod two of the flvecar planks were known tohis foremantobeloose. 

"That the record diScloses at the next stage of inquiry, and on the testi- 
mony of Witnesses, ail colored, an admvxture of falsehood which challenges 
attention. Of the four — Priée, Beavor, Orr, Prince— of the hands présentât 
the hearing, and in accord as to the number and names of the crew of the six 
upon the car. three distinctly deny, and one does not remember, that Hill was 
thereon, as he déposes. That Hill concurs with section-hand Conway and 
section foreman Locket, neither at the scène of injury, and Prince, between 
éach of, the latter two of whom and eomplainant no friendl'y feelings appear 
to subsist, in the statement that during a week after said injury the eomplain- 
ant attended a festival, seèmed as well as usual, walked about, and danced 
nimbly; Prince adding that on the day after the injury he saw eomplainant, 
gun in hand, hunting in the Sabine bottoms. 

"That, since some reasonable conclusion must be reaehed in the premises 
despite the obliquity shown in this record, and since the testimony prepon- 
derates against Hill as to his présence on the car, and thus impairs his credi- 
bility as to claimant's présence at the festival, in respect of which the testi- 
mony of Locket and frince likewise invites question by reasou both of their 
apparent disposition against the eomplainant and of the distinct testimony of 
a physician, who appears to be a candid and impartial witness, the master 
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concludes that a man under médical treatment, at his own house, of three 
fractured ribs, could not, on the same day, hâve been out bunting, nor in a 
condition, during the same week, to expend his vitality and jar his frame by 
active dancing; and the master flnds greater reason, as to said recited partic- 
ulars, for confidence in the déniai of eomplainant than in the testimony of the 
negroes Hill, Locket, Conway, and Prince, the last-named of whom was upon 
the car and states, witliout support by the other witnesses thereon, that eom- 
plainant received his hurt after having needlessly jumped ofE in front o£ the 
car to arrest its progress, instead of having properly awaited its hait. That 
■while the record does not justify faith in his déclaration that the injury to his 
bip-joint dates from said night, the circutnstances otherwise shown warrant a 
presumption that he did not hâve knowledge of the condition of the car, and 
the hazard presented by reason whereof, whUe within the Une of his duty and 
in its discharge, within the exercise of ordinary care, he received, as to three 
ribs, injuries that did not disable him from earning the same wages in the 
same service a month later; and that he is entitled to damages, in viewof the 
value of his lost time during said period, $35; of his expenditures or indebt- 
edness for médical care and medicines, $37.50; and of the blended mental and 
physical pain sustained, without shown impairment of health, by reason of 
said temporary injuries, the proximate cause whereof was the négligence of 
the foreman, to whom only appears to bave been known the recited defect of 
said car, the safe condition of which, under the master's obligation of ordinary 
prudence to provide reasonably fit appliances, the eomplainant, subject to the 
direction of said superior servant, and without opportunity to exercise pré- 
ventive care against such lâches in the premises, {Cooper v. Mullins, 30 Ga. 
146; Donaldson v. Mailroad Co,, 18 lowa, 280,) had a right, without investi- 
gation, to assume, {Porter v. Railroad Co., 71 Mo. 66; Kailroad Co. v. &il- 
dersleeve, 33 Mich. 133; Davis v. Railroad Co., 20 Mich. 126; Muldomiey v. 
Bailroad, 36 lowa, 463; King v. Railroad Co., 11 Biss. 362.) That the risk 
to which eomplainant was exposed by said immédiate représentative of the 
receivers, through both his order, without admonition to eomplainant, and 
his month of failure to give due notice for reasonably good repair of a vehicle 
peculiarly within his charge and control, {Reher v. Tower, 11 Mo. App. 199,) 
was not an assumed ordinary {Cohman \. Smith, 55 Tex.255) or patent risk, 
but a superadded risk, which, as to the particular incident, attaches liability 
for négligence (4 Tex. Law Eev. 36, 54; Railway Co. v, Kirk, 62 Tex. 227; 
Railway Co. v. Watts, 64 Tex. 568) to the master, whooflfered the structure for 
use, (Whart. Neg. § 211,) no matter who may be the agent through whom, 
as a vice-principal, he acts in discharge of the spécifie duty of diligent care, 
whether he be an engineer, {Mann v. Print Works, 11 R. I. 152, ) foreman, 
{Grizzle v. Frost, 3 Fost. & P. 622,) conductor, {Railway Co. v. Ross, 112 U. 
S. 377, 5 Sup. et. Rep. 184,) or section boss, {Railroad Co. v. Bowler, 9Heisk. 
866, 20 Amer. Rj. Rep. 65; Warner v. Callender, 20 Ohio St. 196; Smith v. 
Railroad Co., 15 Neb. 583, 19 N. W. Rep. 638; Qilmore v. Railway Co., 15 
Amer. & Eng. B. Cas. 304; Railway Co. v. Lavalley, 5 Amer. & Eng. R. Cas. 
649; Bush v. Railroad Co., 18 Amer. & Eng. E. Cas. 559.) 

" ' The weight of authority seems to be in favor of the proposition that the 
gênerai rule, that a master is not liable to a servant for the négligence of a co- 
servant, does not apply where the injured servant is inferior in rank to the 
one by whose négligence he is injured, and is under the direction and control 
of such other, and is bound to obey his orders.' Railroad Co. v. Fort, 17 
Wall. 553; Railroad Co. x.Whitmore, 58 Tex. 276; Gravelle -v . Railway Co., 
3 McCrary, 362, 10 Fed. Rep. 711; Qilmore v. Railway Co., 18 Ped. Rep. 866; 
Ryan V. Bagaley, 46 Amer. Rep. 35; Cowles v. Railroad Co., 37 Amei". Rep. 
620; Wilson v. Linen Co., 50 Conn. 433; Hoben v. Railroad Co., 20 towa, 
562; Ryan y. Bagaley, 60 Mich. 179, 15 N. W. Rep. 72; Faganv. Tucker, 18 
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' Hiilii 347; ScTmltz v. Railway Co., 48 "Wis. 375, 4 N. W. Kep. 399,and nu- 
merOQs other authorities in twenty states. ïhe law imposes upon the master 
the duty not only of providing safe and suitable means, but of keeping them 
in 8 safe and proper condition, and from growing dangerous or unflt, (Beach, 

• Contrib; Neg. g 124 ;) and the knowledge and négligence in this relation of one 
whois charged with a principal's spécifie duty to servants, (Id. S 111,) or a fore- 
man's assurance of safety or orders to perform a dangerous act [Railway Co. v. 
Hamey,2&IiiA. 28) not within a workmah's contractof service, (Whart. Neg. 
§ 235,) are imputable to a principal constructively présent, whose reasonable 
diligence should hâve discovered the defect, {Muldovmey v. Railway Co., 36 
lowa, 462; Jones v. Railroad Ce, 22 Hnn, 284; Railroad Co. v. Orr, 84Ind. 
60; Railroad Co. v. Lyde, 57 Tex. 505; Wedgwood v. Railway Co., 44 Wia. 
44; BràbUta v. Railway Co., 38 Wis. 290; Ford v. Railroad Co., 110 Mass. 
240; Corooran v. Holbrook, 59 N. Y 517 ; Malone v. Hathaway, 64 N. Y. 5.) 
A railway Company is liable when its offlcers or agents, with a controUing 
or superior duty in that regard, are in discharging it guilty of négligence, 
from which injury to an innocent party results. Hough v. Railway Co., 100 
U. 8. 213< If the master, or another employé standing towards the servant 
injured in thé relation of superior, orders the latter into a situation of greater 
danger than in the ordinary course of duty he would hâve incurred, and he 
obeys and is injured, the master is liable, unless the danger is so apparent that 
to obey would be an act of recklessness. Miller v. Railway Co., 17 Fed. Rep. 
67; Railroad Co. v. Cav&n^sAdmW, 9 Bush. 559. In Railroad Co. v. Boyle, 
49 Tex. 190, where an employé was injured by a defect in a hand car, held, if 
the danger waa greater than could be discovered by the use of ordinary care, 
the employer may be in default when the injury was produced in a manner not 
anticipated. A servant, whose négligence has caused the injury, may, in the 
discharge of-one class of duties, act as a vice-principal, and, in the discharge 
of another class, he may be only a fellow-servant. Patt. Ry. Ace, Law, § 
307. Where the négligence of a railway in siipplying defective appliances 
is the proximate cause of injury to a servant, it is no défense to the railway 
that the négligence of a fellow-servant concurred in causing the injury. Rail- 
way Co. v.Cummings, 106 U. S. 700, 1 Sup. Ct. Rep. 493; Stringham v. Stew- 
art, 100 K. Y. 516, 3 N. E. Rep. 575; Cône v. Railroad Co., 2 Amer. &Eng. 
E. Cas. 57; Railroad Co. v. Holt, 11 Amer. & Eng. R. Cas. 206; Elmer v. 
Locke, 15 Amer. & Eng. E. Cas. 300; Ransier v. Railroad Co., 21 Amer. & 
Eng. R. Cas. 601. 

" Wherefore, it is recommended that complainant begrantedforsaidtempo- 
rary injuries an allowance of $360, tobe paid when he shali hâve executed a 
receipt to the receivers in fuU of ail damages thereby sustained. 

"RespectfuUy submitted, J. B. G. Pitkin, Master." 

J. E. Eckford, for claimant. 
W. W. Hawe and W. W Leake, for receivers. 

Pabdeë, j. , {orally.) The law of the case, as reported by the master, 
is not questioned. The évidence is so conflicting that in order to reach a 
finding of the real facts some testimony must be rejected as untruthful. 
In such a case, unless plain error is established, the finding of the mas- 
ter should be as conclusive as the verdict of a jury, though, in important 
cases, I haVe sometimes sent the case to a jury. As the master finds that 
the intervenor was injured, and incurred expenses, it cannot be said that 
the amount allowed is excessive; and as the case shows clearly that the 
interVenor attempted to set up and prove fictitious injuries for the pur- 
pose of enhancing the claim for datnages, there is no ground for him to 
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claim that the court should go behind the master's report, and increase 
the allowance. 

The exceptions on both sides will be overruled, and the report con- 
firmed. 



DiBBOLD V. Phœnix Ins. Co. op Brooklyn. 

(Circuit Court, J). Kanaa». January 25, 1888.) 

Ihbueancb— Repbesbntatigns— Absolutb Owhbeship. 

Defendant's agent applied to the plaintiff, a German unfamiliar with busi- 
ness matters or the English language, for the inaurance on a billiard hall, 
and was referred to the tenant, who signed an application, and a policy was 
issued on the hall and contents which contained a condition that if any other 
person than the insured had any interest in the property, real or personal, it 
must be so represented in the policy. Plaintilî owned the hall and billiard 
tables, but the other f nrniture and articles were owned by the tenant, of which 
facts the agent was aware, but the policy contained no statement of the tenant'» 
interest in the property. The property being destroyed by flre, heid that 
plaintiS was entitled to recover to the estent of bis intsrest. 

On Question Reserved for Examination. 

Thîs is an action brought by George Deibold against the Phœnix In- 
surance Company of Brooklyn, on a policy of fire inaurance. 
C. PT. JoAnson, for plaintiff. 
Jackson ^ Royse, for défendant. 

Breweb, C.*J. This ia an action on an insurance policy, and on the 
trial' a single question was reserved for examination. The facts as to 
that are thèse: The policy covered a billiard hall, two billiard ta"ble8, 
and a lot of fixtures, fumiture, cigars, and candies. The insured, plain- 
tiff herein, owned the hall and the billiard tables. His brother-in-law 
owned the other articles. The policy contained this stipulation: 

" If the interest of the insured in the property be any other than an absolut» 
fee simple title, or if any other person or persons hâve aUy interest in the prop- 
erty described, whether it be real estate or personal property, ♦ • * it 
must be so represented to the company, and se expressed in the writteu part 
of this policy; otherwise, the policy shall be void." 

As the plaintiff was not the owner of ail the property insured, this, of 
course, apparently vitiates the policy. As against this, thèse facts are 
relied upon: The plaintiff is a farmer, a German, unableto read or write 
our language, living on a farm some 12 miles distant from the town in 
which the billiard hall was situate. While on his farm an agent of the 
défendant solicited his insurance, and he took ont a policy on his farm 
buildings. Ascertaining that the plaintiff owned this billiard hall, which 
had been insured theretofore in another company, the agent at the same 
time solicited the plaintiff to insure that property also in defendant's conl- 
pany. The plaintiff assented. The agent went to the town, examined 
the property, and, having been referred by plaintiff to his brother-in- 
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law, the occupant of the building, prepared the application, which was 
signed by the brother-in-law without plaintiifs knowledge. The agent 
was told by the brother-in-law that the furniture, etc., belonged to him- 
self, and not to the plaintifF. There was some talk of taking two appli- 
cations, but finally the agent concluded to put the property ail in one, 
the value of such furniture, etc., being only $250, and Insurance thereon 
sought only to the amount of $150. There is no express statement in 
the application as to the ownership of the property, and to the question, 
"Hâve you the title in fee?" the answer was, "No." Upon this appli- 
cation the policy was issued, and sent to plaintiff. Thereafter the prop- 
erty was whoUy destroyed by fire. It is very évident that the plaintiff 
is a man unfamiliar with the matter of insurance, or the ways of busi- 
ness; not very familiar with our language, and apparently with little ex- 
périence outside that of his fartu-life. He relied upon the agent of the 
défendant to prépare fhè papers, and paid his money supposing every- 
thing to hâve been^properly done. Common fairness requires, under 
such circumstances, that he should be paid for his property destroyed, 
and I doùbt not,. if the managing ofKcers of this company défendant, a 
Company which has a fair and honorable record, had heard, as I did, 
the plaintiff tell his story, supported as it was by the testimony of de- 
fendant's agent who solicited the insurance and prepared the application, 
the loss would hâve been paid without a moment's hésitation. 
, As it is, can this technical .défense be sustained? If this agent had 
been one authorized to sign and issue policies, cleai'ly it could not. Pech 
V. Insurance Co., 22 Conn. 584; Insurance Co. v. McLanathan, 11 Kan. 
549. And although the agent was only authorized to solicit and pre- 
pa,re applications, and not authorized to complète the con tract of insur- 
ance, there are, I think, enough other matters to justify me in holding 
the company liable. The plaintiff relied whoUy on the agent of the com- 
pany, and, under the cirçumsfances, had a right to rely upon him for 
the préparation of the application. The agent knew ail the circum- 
stances, did not consult the plaintiff about the application. In fact, the 
plaintiff remained on his farm while the agent àrranged ail matters with 
the brother-in-law in the towii. To the question as to whether he owned 
the property in fee an answer of "No" was retumed. With this infor- 
mation presented in the application, with this knowledge on the part of 
its agent, and without further inquiry, the company issued its policy 
containing no statement of the title or interest of the plaintiff. Now, the 
provisions as to title and interest avoiding the policy are included in the 
same clause. Surely, if the title had been less than a fee simple, and 
the company with this information in the application had taken the 
plaintiffs money and issued the policy, would it be heard to plead that 
fact? And, after such application had been sent in, is it going too far 
to hold that the plaintiff had a right to suppose that the défendant, whose 
agent knew the exact facts, had gotten ail the information it desired in 
référence to both title and interest? Further, after loss, and after full in- 
formation as to the facts, the company made no offer to return the pre- 
mium that it had received. 
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While I am aware that this is a doubtful question, and would not will- 
ingly throw down any of the bars which the company bas put up to pro- 
tect itself against imposition and fraud, the gross injustice which would 
be dorie if piaintiff were denied relief, leads me to hold that he is enti- 
tled to recover for the ]oss of his own property. Judgment will there- 
fore be entered in his favor for $975, the insurance on the hall and bil- 
liard tables, and interest at 7 per cent, for two years and two montha. 



Union Bank v. Crine. 
(Oircuii Court, S. D. New York. February 7, 1888.) 

1. Pkomissobt Notes — Action on— Defensb op Accommodation Makeb. 

In' an action on a promissory note, made by défendant, he set up in his an- 
swer that the note was purely an accommodation note, made under the ex- 
press agreement that défendant should not be held liable thereon. which 
was also agreed to by plaintifE at the time he purchased the note; that the 
payée of the note had paid piaintiff in settlement 40 per cent, of the amount; 
and défendant demanded that the note be retumed to him for cancellation. 
Held, that the answer sets up Si purely légal défense, and hot an équitable dé- 
fense which could not be received in an action at law in a fédéral court. 

8. Same. 

In an action upon a negotiable promissory note, brought by the indorsee 
against the maker, it appeared that the note had been given to the iudorser 
as accommodation paper, under an express agreement that défendant should 
not be held liable on the note. Held, that défendant could not take advantage 
of the agreement against a bonafide purchaser for value, before maturity, un- 
lesB it appeared that at the time of the purchase he knew of the agreement 

At Law. On motion for new trial. 

This action was brought by the président, directors, and company of 
the Union Bank against Henry Crine, to recover upon six promissory 
notes. Verdict was directed for piaintiff, and défendant moves for new 
trial. 

Lemud H. Arnold, Jr. , for piaintiff. 

Beuno Loewy, for défendant. 

Shipman, J. This is a motion for a new trial in an action at law, in 
which a verdict was directed for the piaintiff. The suit was to recover 
the amount due upon six negotiable promissory notes, ail made by the 
défendant, to the order of the Valley Worsted Mills, a corporation, which 
indorsed them for value, and before maturity, to the piaintiff, a bonafide 
holder, which discounted them for the benefit of the payée. The suit 
was originally brought in a state court, where an answer was filed. Na 
additional or new pleadings were made after its removal to this court. 
The portion of the answer which is now material is, in substance, that 
the said notes were made by the défendant purely for the accommoda- 
tion of the Valley Worsted Mills,: to which corporation they were deliv- 
eréd, upon the express condition and agreement with it and with the 
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ijlairitiff, as the défendant was inforraed and believed, thatall said notes 
should be taken up and paid at niaturity by the payée, "but that the 
défendant should in nowise be liable upon the same, or any of them." 
That Baid notes were discounted by the plaintifif, under and by virtue of 
said agreement, and with its agreement that the défendant should not be 
liable thereon, and that his nanie was used for the accommodation of the 
plaintifF, and because, under its rules, ail paper discounted by it must 
contain at least two names. That before the commencement of this suit 
the payée paid to the plaintiff, in fuU settlement of ail its claims upon 
said notes, a sum equal to 40 per cent, upon the araount thereof. The 
answer concluded with a demand of judgment that the complaint œay 
be dismissed with costs, and that said notes be deliverçd to the défend- 
ant to be canceled. The only défense which was attempted to be 
proved was that the plaintiff, which had discounted the notes in suit for 
the benefit of the payée and indorser in ignorance that the notes were 
accommodation paper, waa, after the insolvency of both maker and in- 
dorepj", fthd abputthetimôof thematurity of thehptes,informed, for the 
4jrst time, that the défendant claimed to be an accommodation maker, 
and that the payée hàd promised to hold him harmless; that the plain- 
tiff subsèquently released the indorser upon the payment of 40 percent, 
of the aniount due upon said notes; that they were accommodation notes, 
and therefore the defendantwas discharged. The offered testimony waa, 
upon the plaintiff's objection, excluded, and, there being no other défense, 
a yerjîjct^ was directed for tbe plaintiff. 

The défendant says that the défense which appeared in the answer 
was ai^ équitable défense, which could not be received in an action at 
law iûithe courts of the United States; that, according to the rules of this 
court, a repleader should hâve been required by the plaintiff, and that, 
none having been asked for, there was a mistriaJ, The défense which 
wa3 alleged in the answ^ was purely a légal défense, viz. : that before 
and at the time the notes were discounted it was agreed by the plaintiff 
that the défendant should not be liable to it, but that it would rely en- 
tirely upon the payée. This défense is not inconsistent with the notes, 
does notseek to vary their terms or the contract which they contain, but 
sets up a valid agreement by the plaintiff which freed the maker from his 
liability. This discharge of the maker, if proved, would hâve been a 
fect entûeely independ^t ol the contract which is shown by the notes, 
and woïJsd, hâve been, withoUt question, a légal défense. Manley v. Boy- 
cot, 2 EL &:B1. 46. The fact that the pleader asked, at the end of the 
answer, for asurrender of the notes, does not turn a purely légal défense 
into an équitable one. < 

. The défendant next says that the facts which were attempted to be 
proved constitute a complète défense in courts of law. Although the 
défense upon the alleged faets is borrowed from a court of equity, and is, 
in that sensé, an équitable one, I do not regard it as a défense which can 
bé administered only by a court of equity, upon tl^e ground that the re- 
lief which is sought must be granted by an injunction, or by some other 
remedy which a court of equity only can furnish, or that the défense 
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contaîns matter which can be considered only at equity. If the sole de- 
fendant is not liable to pay the notes, there is nô difficulty in an exam- 
ination by a court of law, and it is not necessary to resort to the form or 
mode of relief peculiar to a court of equity. There is quite a large 
class of cases pertaining to the discharge of sureties, upon the principles 
of which cases this défense rests, in which courts of law take cognizance 
of défenses which had their origin in the courts of equity, but which 
are administered by courts of law, without disregarding the inhérent 
distinctions between the two courts. "In gênerai," said Chief Justice 
Shaw, in Carpenta- v. King, 9 Metc. 611, "that which would aiford a 
surety a remedy in equity against his créditer, by injunction, is a good 
défense at law when suit is against the surety^ alone." Many of the 
earlier distinctions in regard to the rights of sureties to défend at law do 
not now seem to be regarded. The cases upon this point are coUected in 
2 Amer. Lead. Cas. 448. 

If the défense is purely équitable, and the remedy, if any, must be 
administered by a court of equity, the défendant should bave proceeded 
according to the rules regulating proceedings in eqiiity in the courts of 
the United States. Bumea v. Scott, 117 U. S. 582, 6 Sup. Ct. Rep. 865. 
Upon the theory that it is a défense which can be examined in a court 
of law, and confining myself exclusively to ihe question as it relates to 
the rights of an indorsee and holder of a negotiable instrument, who 
took the note or bill for value, in ignorance that it was accommodation 
paper, I am still of the opinion that the défense is inconsistent with the 
principles which bave generally been considered as settled iii regard to 
the rights of bona fide holders of negotiable paper, and, if the accom- 
modation maker permits the note to go into the hands of bona fide hold- 
ers, for value, without knowledge of the relations between the maker and 
payée, that be has abandoned ail right to enforce his equity as against 
the ignorant holder. "He who makes a note or accepts a bill for the 
accommodation of another virtually authorizes those who take the in- 
strument subsequently to make such terms or arrangements with the 
drawer or indorsers as may be most conducive to their mutual interests, 
and cannot revoke the authority thus given to the injury of those who 
hâve acted upon it." 2 Daniel, Neg. Inst. § 1336-1338; Bank v. Ralh- 
bone, 26 Vt. 19. 

I do not think it advisable to make an extended argument upon this 
question, which is an important one, and upon which there is a conflict 
of opinion, because this case will probably go to the suprême court, 
where the question will be authoritatively settled. Meantime, the nu- 
merous confiicting authorities will be found coUected in 2 Daniel, Neg. 
Inst. 316-321; 1 Pars. Bills & N. 233; and Inre Goodvnn, 6 Dill. 140. 
It may be added that the only décisions of the court of appeaJs of New 
York which is directly upon the point in question in regard to negotia- 
ble paper, is against the validity of the défense. Hoge v. Lansmg^ 36 
N. Y. 136. 

The motion isdenied, and the stay of exécution is vacated. 
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Hardenbebg V. Ray et al. 

{Circuit Court, D. Oregon. January 23, 1888.) 

1. WiLLS— Rbsiduart Lbgaot — Afteh-Acquibed Pbopbett. 

A residuary devise of real property, under the Oregon statuts of wîUs, (sec- 
tion 1,) may and will pass after-acquired property, if sucli appears to bave 
been tlie intention of the testator. 

3. Same. 

H., an unmarried man living in Portland, made his will, and, after making 
two spécifie devises of real property situate in New York, devised and be- 
queathed to his sister Ellen E. Ray ail the rest of his lands wherever situate 
and ail his "personal property and estate of whatever kind or nature, " after 
which he purchased other real property, of which he died seized, leaving 
brothers, iucluding the plaintifif, not mentioned in his will. • Held, that the 
intention of the testator to make his sister Ellen his residuary devisee waa 
manifest, and that she took the after-acquired property under the devise in 
the will. 

{SyUabvs by the Court.) 

At Law. Action to recover possession of real property. 
F. A. É. Starr and Benton KUlin, for plaintiff. 

James K. Kell'y, Q. E. S. Wood, George H. W'iUiams, and Robert L. Mo 
Kee, for défendants. 

Deady, J. This action is brought to récover possession of the south 
half of lots numbered 2 and 7, in block 39, of Portland, according to 
the plat thereof, alleged to be worth over $5,000. 

The plaintiff is a citizen of the state of New York. The action was 
brought against Charles Sliter, J. C. Miller, and W. H. West, the per- 
çons in the possession of the premises, who answered that they were in 
possession only as tenants of Thomas L. Ray, Rachel L. Ray, H. E. 
Ray, Mary E. Arbuckle, John De Witt Ray, and Sarah A. Ray, giving 
their résidence, and asking that they might be substituted as défendants 
in the action. 

A défendant may answer that he is in possession only as the tenant of 
another, naming him and his place of résidence, but it is both imperti- 
nent and improper to go further and ask that such person be made de- 
fendant. When he dedines the controversy, as he may do, he should not 
further meddle with it. See McDoncM v. Cooper, 32 Fed. Rep. 745. 

Thèse parties were afterwards made défendants, in place of the tenants, 
on their own motion, and answered, admitting they were ail citizens of 
Oregon, excepting John De Witt Ray, who is a citizen of Illinois, and 
Sarah A. Ray, who is a citizen of New York. 

. It is alleged in the complaint that the plaintiff is the owner in fee-sim- 
ple of an undivided one-third of the premises, and entitled to the immé- 
diate possession thereof. The answer contains a déniai of the plaintifPa 
ownership of any interest in the premises, or his right to the possession 
thereof; and also a défense to the effect that the défendants are the own- 
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ers in fee-simple of the premises. The reply contains a déniai of the 
defendant's ownership of the premises except the undivided one-sixth 
thereof. 

By a stipulation duly filed the parties consented that the cause might 
be tried by the court without the intervention of a jury. 

It was also stipulated that a certain àgreed statement might be used 
on thë trial as évidence, from which the foUowing facts appear: 

On May 15, 1872, Peter De Witt Hardenberg made and published 
his last will and testament, whereby he devised and bequealhed (1) to 
Thomas H. and Jacob H. Tremper, of Ulster county, New York, and 
Thomas L. and John De Witt Ray, of Belvidere, Illinois, aU his interest 
in a certain farm in said county; (2) to Catherine L. Tremper, of said 
county, ail his lands lying therein; and (3) to EUen E. Ray, of said Bel- 
videre, "ail my right, title, and interest in and to ail my lands, lots, and 
real estate lying and being in the staté of Oregon, or elsewhere, except 
as afdresaid, also ail my personal property and estate of whatever kind 
or nature." 

After the death of the testator — the time of whicE is not stated— rthis 
will was duly admitted to probate, and, as such, is now in fuU force and 
effect. 

On Jamiary 9, 1882, the testator purchased and became the owner in 
fee-simple of the premises in controversy, and so continued until his 
death. 

At his death the testator left the following heirs: T. Eutzen, Herman 
R. and Philip L. Hardenberg, his brothers; Catherine L. Tremper, his 
sister; Mary E. Arbuckle, Samuel A., Hylah E., Rachel L., Thomas 
L. and John De Witt Ray, the children and only heirs of Ellen E. Ray, 
-'.foresaid, who died in December, 1873; and Rachel P. Lefevre, the 
'aughter and only heir of a sister of the testator's, before that time de- 
«eased. 

When this action was commenced the défendants Mary E. Arbuckle, 
Thomas L., Rachel L., and Hylah E. Ray were citizens of the state of 
Oregon, the défendant, John De Witt Ray was a citizen of Illinois, and 
Sarah A. Ray was a citizen of New York. 

On the trial, the plaintiff proved that, prior to the commencement of 
the action, he demanded of the défendants to be let into possession with 
them, which they refused; and that, on September 24, 1885, Rachel P. 
Lefevre, for the considération of one dollar, conveyed and assigned ail 
her interest in the estate of the deceased to Herman R. Hardenberg, the 
plaintiff, while the défendants proved that said Rachel P. , on November 
3, 1886, in Considération of $200, released and quitclaimed to them ail 
her interest in the premises in controversy. It was also proved that the 
testator owned other valuable real property in Portland, at the time of 
making the will, of which he died seized. 

It is objëcted in limine, that the court is without jurisdiction of the 
<;ase,because two of the présent défendants — ^John De Witt Ray and Sarali 
A. Ray — are not citizens of Oregon, but of Illinois and New York, re- 
fipectively. If this objection is well taken, it only goes to thejurisdic- 
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tion oftbe court over thèse two défendants. The parties, being tenants 
in common of the property, the plaintiff bas a separate cause of action 
against each of them, in respect to the ouster or deprîvation of posses- 
sion, on which he maysue them separately or jointly. Code Civil Proc. 
§91. 

Prior to the judiciary act of March 3 , 1887 , (24 St. .552 ,) a person could 
only be sued in a circuit court in the district whereof he was an inhab- 
itant, or in which he might be found at the commencement of the action. 
But it bas always been held that this exemption, is the personai privilège 
of the défendant, which be may waive and does waive by a voluntary 
appearance. Dwnlapv. Stets(m,é M&son, 860; Tolandv. Spragii£, 12 Fet. 
331; KendaU v. U. S., Id. 623; Hemdrni v. Ridgway, 17 How. 426. 

By the act of 1887 a person may be sued in a circuit court in the dis- 
trict in which be or the plaintiff résides; but be can no longer be sued 
in any district in which he may be found. But I see no reason why 
the old rule of construction sbould not apply, so that if a party défend- 
ant voluntarily appears in an action brought in a district other than that 
in vhich he or the plaintiff résides, he may do so, and the court thereby 
acquire jurisdiotion of bis person, In such case, the plaintiff and John 
De Witt Ray, being citizens of différent states and the latter having vol- 
untarily appeared ijj the action, the court would acquire jurisdiotion. 

But .as to Sayah A.Ray this suggestion is not applicable. She is a 
citizen of the same state with the plaintiff, and the court has not and 
canmot acquire ; jurisdiction pver a controversy between such parties. 
■Whe,re the jurisdiction of the court dépends on the diverse citizenship 
of the parties, and such diversity does not exist, consent cannot confer it. 

But I do not think this objection well taken as to either of thèse par- 
ties on another ground. 

When the summons in this action was served on the original défend- 
ants, — Sliter, Miller, and West, — the persons in possession, the court ac- 
quired jurisdiction of the controversy and the parties to the action, and 
no subséquent change in the citizenship or personnel thereof can a,ffect such 
jurisdiction. As was said by Mr. Ghief Justice Marshall in MoUan v. 
Torrance, 9 Wheat. 639: "The jurisdiction of the court dépends on t^e 
state of things at the tjme of the action brought, and, after vesting, it can- 
not be ousted by subséquent events." To the same effect is theruling 
of the court 'm Dunn v. Clarke, 8 Pet. 1; Clarke y. Mathewson, 12 Pet. 
164; Whyte v. Qibbes, 20 How. 642. For instance, it is held in Clarke 
V. Maûiewson, vwpra, that where, the plaintiff, a citizen of Connecticut, 
died pending a ^uit in the circuit court for the District of Rhode Island 
against Qiti2iens of the latte^ state, bis administrator, also a citizen of 
Rhode Islandi could continue the suit. In delivering theopinion of the 
court, Mr.; Justice Strong said: 

"The parties to the original suit weré citizens of différent jstates, anc| the 
jtirisdiptioh of the court conipïetely attached to thecoiJtroversy; hàving soat- 
tached, it'cdUlà not be divestéd by any sabâequent events, and the court had 
arightfiil authority to proceed to a Qnal détermination of it. If, after the 
i«)mmencement of the suit, the original plaintiff had removed into, and be- 
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come a citizen of , Rhode Island, the jurisâiction over the cause would not bave 
been divested by such change of domicile." 

The change of parties défendant in this case is allowed for the benefit 
of the landlord, the présent défendants, and was made at their instance. 
The jurisdiction of the court had completely attached before they were 
substituted for the original défendants, and so far as the question of ju- 
risdiction is concerned, the parties to the action are not changed, and they 
stand in it as the mère représentatives or substitutes of such défendants, 
the same as an administrator is of his intestate. 

The objection to the jurisdiction is not sustained. 

The next question in the case is whether the property in controversy, 
having been acquired by the testator after the making of his will, passes 
thereby to the residuary devisee or descends to his heirs. 

The contention of the plaintifif is that, under the Oregon statute, the 
will speakB from the making thereof, and not from the death of the tes- 
tator, and, therefore, as to after-acquired property, he is deemed to die 
intestate, and the same goes to his heirs; and even admitting that the 
testator had the power under the statute to devise ail the knds of which 
he might die seized by a wiU anterior in date to the acquisition thereof, 
isùch after-acquired estate would not pass thereby, unless the intention 
that it should was plainly expressed in the will. 

On the contrary, the défendants coûtend that the devise to their ances- 
tor Elleû E. Ray should be held to speak from the death of the testator, 
and tbus iîiclude ail the property not otherwise disposed of, whereof he 
died sèized; ànd that it is matiifest from the language of the devise and 
thè circumstances of the testator that such was his intention. 

Thé Oregon statute of wills was passed at the first session of the terri- 
torial législature, on September 26 , 1849, (Hamilton I^aws, 274, 1850-1 ;) 
and Wa;s taken from the Eevised Statutes of Missouri. 

The-^'ôommissioners to prépare a code of laws for the territory," ap- 
pointed lihder the act of January 12, 1853, (Sess. Laws 57,) reported 
the sanle for adoption, with some unimpor^t altérations, and it was 
thns re-enacted on December 15, 1853, (Code 1853-4, p. 354,) and took 
effect May 1, 1854. By the repealing act, supplemental to the Code of 
Civil Procédure, passed October 17, 1862, (Sess. Laws 124,) certain sec- 
tions of the aot relatiug to procédure, namely, sections 6, 15 to 23, and 
27 to 34 inclusive, and 49 and 52, were repealed, because the matter 
was included in said Code, then just passed. 

Section 1 of the act gives the power to make a will. It reada as fol- 
lows: "That every person; of twenty-one years of âge and upwards, of 
Sound mind, may, by last will, devise ail his estate, real and personal, 
saving to the widow' her dowér." • ' 

Ttàcblonists on the Atlantic coastbrought with them from England 
thecobioion law, and, with some modifications, mosUy political, adopted 
it as the basis of their social fabrio and jurisprudence. Two hundred 
years lateri their descendants brought this "Code of matured ethics and 
^nlargedjoivii wisdom" (1 Kaît. Comm. 342) across the plains to Oregon, 
where, on June 27, 1844, it was formally declared by the legislatûïe of 
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the provisional government to be "the law of the laud," with the quali- 
fications folio wing: 

"Ali the statute laws of lowa territory, passed at the lirst session of the 
législative assetnbly of said territory, and not of a local character, and zot in- 
compatible with the condition and circumstances of this çountry, shall be the 
law of this government, unless otherwise modifled; and the coramon }aw of 
England, and principles of equity, not modifled by the statutes of lowa or of 
this government, and not incompatible with its principles, shall constifute a 
part of the law of the land.» Laws 1843-49, p. 100. 

At common law no greater estate in lands, than for a term of years, 
which was regàrded as personal property, could pass or Le conveyed by 
will. In time, however , the law was evaded by making a feofment to the 
use of the feofor's last will, and he being considered seized of the use and 
not the land, could, in eSectjdevise it by devising the use. But the 
statute of uses (27 Hen. VIII.) by uniting the land to the use made this 
device of no further avail. And this led, within five years, to the enact- 
ment of the famous statute of wills, (32 Hen. VIII.) by which any per- 
Bon "having " land held in sooage might dispose of the same by will, or, 
if held by knight's service, might in like manner dispose, of two parts of 
the same. 1 Jarm. WiUs, 58; 1 Eedf. Wills, 2; 4 Kent. Comm. 501; 
2 Bl. Comm. 374. 

A devise of lands under this statute was held by the English courts'to 
be a species of conveyance; and as a person could not at common law 
convey what he did not then have,.it folio wed, as a matter of course, 
that lands acquired by the testator after the making of his will could not 
pass thereby. The fact that the English statute only conferred this tes- 
tamentary power on persons "having" lands also influenced the resuit. 
By implication the statute was construed as if it read, "No person oan 
devise land unless he bas it at the time of making his will«" This con- 
clusion was doubtless promoted and strengthened by the prevailing sen- 
timent of the country, that regàrded the testamentary disposition of real 
property as a species of injustice to the heir, whose right to the posses- 
sion on the death of the ancestor was considered equal to that of the an- 
cestor himself. 

This continued to be the law of England until the passage of the act 
of 1 Vict. c. 26, (1837,) by which (section 3) any person was authorized 
to dispose of by will ail real property to which ha was entitled "at the 
time of his death;" and (section 24) it was provided that every will shall 
be construed with référence to such property, "to speak and take effect" 
as at thé death of the testator, "unless a contrary intention shall appear 
by the will;» . 

In my judgment the statute of Henry VIII. is no part of the common 
law, àiidj asSuch, did not bpcome a part of the law of the English colo- 
nies, li! is conoeded that the common law of England, as it stood prior 
^to the accession of James I., together with the statutes passed in aid 
'thereof, was brought to this country by the colonists, and became the 
basis of the law of the land. 1 Kent. Comm. 342, 472; Story, Comm. 
§§147,157,158. 
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ïhe statute of wills, so fer from being in aid of the common law, was 
in dérogation of it, and pro tanto superseded it. 

But the statute was a step in advance in the direction of the political 
renaissance that was then awakening the civilized world, and it was spe- 
cially or substantially adopted in most of the colonies, but with it the con- 
struction put thereon by the Bnglish courts. 

Soon after the Révolution, in obédience to the growing sentiment in 
favor of limiting and reducing restraints on the disposition of real prop- 
erty, the législatures of the several states began to enlarge the power of 
testamentary disposition of the same. Virginia led off in 1785. By an 
act passed that year it was expressly provided that any one might devise 
any interest in lands which he might hâve at the tinie of his death. 
Smith V. Edrington, 8 Cranch, 66. 

And, Dow, either by statute or judicial construction, the rule is estab- 
lished in most of the American states, in aecordance with that prescribed 
in the English statute of Victoria I. , that a will is deemed to speak from 
the death of the testatior, and shall operate on ail his estate at that time, 
so &,r as its terms «re applicable, unless his intention appears to hâve 
been otherwise. 1 Eedf. Wills, 379, note 2. But in a number of the 
states, inçluding Massachusetts and New York, while the power is given 
in express terms to devise after-acquired property, the same does not pass 
thereby unless it appears that it was the intention of the testator that it 
sbould. 3 Jarm. Wills, (5th Amer. Ed.) 742, note 5. In the brief of 
couQsel for the plaintiff it is stated that the statutes of the states of Ore- 
gon, Louisiana, and Arkansas, are the only ones that contain no provision 
on the isubject of after-acquired property, nor the time when a will is 
deemed to, speak. But in the note to 3 Jarman, just cited, Oregon is 
classed.among the states in which after-acquired real property passes by 
devise, without any qualification as to the intent of the testator. 

And, now, as to the power of testamentary disposition conferred by the 
Oregon statute. Reading it without the préjudice or prepossession aris- 
ing from the act of. Henry VIII., and the ruling of the English courts 
thereon, there is nothing to indicate that it was the intention of the lég- 
islature to limit the disposing power of the testator in any respect. He 
is authorized to devise ail his estate, real and personal, saving to the 
widow her dower. Apparently real and personal property are put on 
the same footing, and there never was any question but that a bequest 
of personal prpperty carried with it subséquent acquisitions, unless a con- 
trary intention appeared. It is common learning, and the popular im- 
pression, that a will takes effect only on the death of the testator; and 
when a person is a,uthorized to dispose of ail his property in that way, 
the reasonable and fair implication is that he may and can so frame his 
will as tO; dispose of ail the property he may hâve when it takes effect 
that he may die seized or possessed of. 

Uniike the statute of Henry VIII ., the Oregon act contains no word in- 

dicating that the disposing power thereby conferred was limited to land 

which the testatoi" might hâve or be geked of at the time of making his 

will. Neitheràs this statute to be construed, as that was, in subordina- 

v.33F.no.l4— 52 
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tion to a rule or principle, then vital in the common law, that no one 
could or should convey land of which he was not seized or possessed at 
the time. 

Since May 1, 1854, a statute of this state bas declared that a convey- 
ance of lands in the actual, adverse possession of another shall not, for 
that reason, be held void. 2 Or. Laws, § 3009. And, in Taggart v. Ris- 
ley, 4 Or. 235, it was held that a conveyance of spécifie land by a deed 
of graht; bargain, and sale, from which it appeared that it was the inten- 
tion of the ^rantors to dispose of the land in question, and not merely 
theiir' interest therein, passed an after-acquired estàte in the premiaes, or 
éStopped the grantors from settihg it up, as againSt the grantees. See, 
aléb, Xam& V. I>a?;en.])ort, 1 Sa wy. 609. 

This is not a question of common law. The power to dispose of real 
|)r6pêrty hy will exists with us by stàtute, and ahy devise thereof must 
bé'meaéured and tested by the Statute under which it is made. 

Applying the language of this statute to the subject-matter thereof, ao- 
cbtding to the spirit and tendency ôf the âge iti which it was passed and 
Wè livé, and the analogies of the existing law on the subject of assur- 
ances of real property, as well as themanifest convenience and utility of 
themàtter, in my jùdgment it conferred on the testator pùwer to devise 
ail the property of which he died séizèid. Aà has been stated this stat- 
ute was borrowed from Missouri— taken from the Kevised Statutes of 
that stàte of 1835 or 1845, some copies of which were brôught to theter- 
ritdry by the eàrly eraigrants from that state. Siûce the adoption of the 
statute heré, the courts of Missouri bave held, in ÎAggat v. Hart, 23 Mo. 
127, (1856,) and AppUgate y. S»«M,'31 Mo. 166, (1860,) that it con- 
ferred the power to devise after-acquired propértJj^; The opinion of Mr. 
Justice Léonard, in Liggàtv. Hart, is both able and interesting, and I 
think itë teasoning souùd and the conclusion correct. 

' The statute confers theunqualifiëd power of disposing of real and Per- 
sonal property l)y will; and a will made uhder it înay and will pass an 
after-aôqtiired interest in the land, if euch appears to hâve been the in- 
tention of the testator. ' ..:• /' ;^ 

■ Counsel for the plaintiffdtes anexpféssionof naine in Oovkon v. HcHmes, 
5 Sâwy; 281, to the effeeï that real property acquired after the making 
of a'^ill doèsnot pass thèïèby. ■ 

The question decided in the case was that a conveyûnce of property by 
deed sùpëfsedes the prior dispôsitidù of it by' Willj and therefore the 
property went to the grantee, anid not the devisèe. The remark was 
made by Wayof argument or illustration, from the stand-poiht of the com- 
mon laW construction of the statute of Henry VIII., and without any 
spécial référence to the statute of Orégon. 

This 19 a 'méré ôbiter didum, and hàs nô application to a will made uû- 
der the Oregon statute. ; 

Adiiiitting that the testatot had the power to dispose of the property 
in coritrôVersy by this will, the next question is, haa he donc so? 

This is a question of iiitention, to be décided où the language of the 
will; the ci^cumstances of the testator, and the feasonable inference that 
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when a will purports to dispose of ail the testator's property it was his 
intention to dispose of ail that he might die seized or possessed of, un- 
less something appears to the contrarj'. Oushing v. Aylwin, 12 Metc. 175. 
In this case the testator, after disposingof spécifie interests in lands else- 
where than in Oregon, devises and bequeaths to his sister, the ancestor 
of the défendants, ail his "lots, lands, and real estate" in the staté of 
Oregon, or elsewhere; also ail his "personal property and estate of what- 
ever kind or nature." Thislanguage clearly indicates that the testator 
did not interid to die intestate as to auy of his property, but that he in- 
tended to make his sister Ellen E. Ray his residuary devisee and legatee, 
for reasons satisfactory to himself. 

Mr. Redfield says, (1 Redf. Wills, 385:) "General devises and be- 
quests seém to hâve been universally construed to include ail which it 
was in the power of the testator to dispose of, which, as the law now 
stands in most of the American states, will embrace ail the testator's es- 
tate, whether real or personal, at the time of his decease." 

Indeed, the power being adinitted, the intention to devise the prop- 
erty seems too plain for argument. 

The testator, "Peter Hardenberg," was well known in Portland, where 
hé lived flrom 1850 to bis death, His property was the fruit of his own 
industry and economy. He had no family, and it is very improbable 
that he intended to die intestate as to this valuable property, worth 
probably $80,000, and thus allow those whom he had deliberately ex- 
eluded by bis will from ail bônefit in his estate, as it then stood, to share 
the same with his sister, Ellen E. Ray or her children. 

We are not hère to consider the propriety Of this devise, which was a 
matter solely for the testator, but the probability of it. If he did not 
intend property of such value to pass under the residuary devise to his 
sister, the language of which he knew fuUy embraced it, he would most 
naturally hâve made another will or added a codicil to this. But he ev- 
idently rested satisfied on the impression that, having devised ail his 
lands wherever situate, and ail his "estate of whatever kind or nature," 
to his sister, she would get ail he died seized and possessed of; and, had 
thiese latter wotds beéiï inserted in the will, as they should hâve been, 
the intent would hâve been àeinoristrated beyond a peradventure. 

The purchàse of this property probably diminished by that much the 
personal estate which otherwise would hâve come to the défendants un- 
der the will. In making the exchange or investment the testator would 
naturally act on the impression that he was simply converting the money 
hé'înltênded for his sister into real property foi* hèr benefit at his deâth; 

This conclusion makes it urinecessary to consider the effect of the deeds 
from Rachel P. Lefevre to the parties plaintiff and défendant. /She had 
nO intérést iù the property to convey. 

Theré must be a ônding ôf fact for the défendants, as indicated in this 
ofilmoh. 
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FuNT ef al. V. Kennedy. 
(Circuit Court, S. D. Mw Tork. February 13, 1888.) 

1. WlTNESS— EXAMINATION— RbFERBKCB TO MbMOBANDA. 

In an action for the price of goods sold and delivered, plaintiffs' agent tes- 
tifled that when taking the order"he had made a mémorandum of the items 
and priées of the goods, which, in a few days afterwards, he rewrote upon a 
ticket, from which in turn plaintiffs' ordor clerk entered the items in an order- 
book. When the goods were delivered, lie had checked each item in the or- 
der-book, and thereby knew that the order-book contained a true copy of the 
order. Held, that the witness having examined the entries in the order-book 
whije the transaction was récent, he could refer to them upon the trial for 
the purpose of refreshing his memory, although they were made by another 
person.i 

2. Evidence— Sbcondaet—Contbact bt TelEgeam and Lbtter, 

•In an action for the price of goods sold and delivered, plaintiffs' agent tes- 
tifled that he had received an order from défendant by telegram, which was 
replied to by letter, and a pérson sent to take necessary measurements. The 
t'elegraph company had destroyed ail tnemoranda in its possession relating to 
telegrams of the date of the transaction in question. Plaintiff had not pre- 
served defendant's original telegram, nor an^ copy of the letter in reply, but 
the witness who took the measurements testifled that he saw and conversed 
with défendant upon the subject of the order. Seld that, in the light of his 
testimoijy, secondary évidence of the contents of the tele^am was admissible, 
although direct proof of the sending of it could not be given. 
8. Samb:— Présomption— Proof. 

Secondary évidence of the contents of a letter sent by plaintiffs to défend- 
ant was objected to upon the ground that the letter was not shown to hâve 
been mailed. Plaintiffs' agent had testifled that he kriew it was sent, Seld, 
in the absence of any proof to the coTitrary, or any further inquiry as to the 
mode of sending, the testimony that the letter was sent must be understood 
to mean that it was raailed in the usual manner. 

At Law. On motion for new trial. 
Abram Kling, for plaintiffs. 
Wm. D. Guêirie, for défendant. 

Shipman, J. This is a motion by the défendant for a new trial of an 
action at law upon the ground of the improper admission of testimony. 
The action was to recoverthe sum claiœed to be due from the défendant 
for a large quantity of goods and merchandise, consisting mainly of fùr- 
niture, which had been delivered to him by the plaintifife. The défense 
was that the amount for which the goods were contracted to be furnished 
had been substantially paid. The point in dispute was whether the 
wood-work in certain rooms upon the first floor of the defendant's house 
was inpluded in the original apd verbal contract for articles to be fur- 
nished, at a priée not to exceed a specified sum, which contract was made 
by Mr. Scott, the plaintiffs' agent, with the défendant, at Corpus Christi, 
Texas,, or was subsequently ordered by telegram, and was not included 
in the original order and estimate of priées. The latter was the plain- 
tiffs' theory of the case. It being important to show the items of the 
original order, Scott, the plaintiffs' witness, testified that he made a 

> See note at end of case. 
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mémorandum of the items and priées in Texas; that, upon his return to 
New York, about two weeks afterwards, he made, from his mémorandum, 
"a yellow ticket," which purported to be a copy of the order, and that 
the order clerk entered or copied the contents of the yellow ticket in the 
order-book. For the purpose of refreshing the memory of the witness 
as to the items of the order, the plaintitfs' counsel asked that he he per- 
mitted to examine the order-hook, which request was, at that stage of the 
testimony, refused. The law upon the subject of refreshing the memory 
of a witness by memoranda of a business character, which he made him- 
self at or about the time of the transaction, is stated in Maxwell v. WUkin- 
son, 113 U. S. 656, 5 Sup. Ct. Rep. 691, as foUows: 

"Memoranda are not compétent évidence by reason of having been made 
in the regular course oî business, unless contemporaneously with the transac- 
tion to which they relate. It is well settled that memoranda are inadmissible 
to refresh the memory of a witness, unless reduced to writing at or shortly 
after the time of the transaction and while it must hâve been fresh in his 
memory. " 

If such a mémorandum was made in the usual course of business by 
any other person, and was read by the witness within the time which 
has been stated, he can refer to it for the purpose of refreshing his mem- 
ory, if, when he read it, he knew it to be correct. Steph. Dig. Ev. 192. 
Permission to examine the book was refused, because the witness had 
not testified that, from an examination of the order-book made in the 
progress of the business, he knew that it was a correct copy of his own 
mémorandum. He was apparently endeavoring to refresh his recollec- 
tion from a copy, made by another person, which he had not testified 
he knew, when the transaction was fresh in his mind, to be a correct 
copy of the order which he received. Subsequently the witness testified 
that, on the day after the goods were shipped, he checked each item in 
this order-book, for the purpose of signifying the items of the order which 
had been delivered, and that this checking was done by comparison with 
the items in the order-book, and that he knew that the goods entered in 
the order-book were the same goods which were contained in the original 
mémorandum. In reply to the question, "How do you know that [the 
book] is a copy of the order?" the witness replied, "I checked off every 
item on this ticket when the goods were delivered to Capt. Kennedy," 
This testimony in regard to the checking upon the order-book, at or near 
the time of the shipment, for the purpose of ascertaining and verifying 
the fact that the goods named in the order had been delivered, and a 
knowledge then and thereby, from this careful inspection, acquired that 
the order-book contained a correct transcript of the original order, Bup- 
plied the defects in the testimony as previously given, and, underthe 
statement of the law which has been quoted, the court properly permitted 
the witness to examine the book for the purpose of refreshing his recol- 
lection as to ail the items of the order. 

The next exception related to the foUowing facts: It was proved that 
^11 original telegrams sent at the date of the transactions in question, and 
xill copies of, or memoranda in regard to, the receipt of such telegrams in 
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the New York ofiBce of the telegraph company had been destroyed. 
Scott testified, under objection, that, subsequentîy to the original order, 
he received, in New York, a telègram purporting to come from the de- 
fendant, contairiing the additional order in regard to the three lower 
rooms, and asking instructions in regard to measurements. For the 
purpose of showing that this telègram was sent by the défendant, Scott 
testified that a' letter in reply was written, and was sent to the défend- 
ant by Mr. Hand, then a member of the plaintiffs' firm, but now dead, 
which acknowledged the receipt of the telègram, and said that a per- 
son would be sent to take the measurements. Klein, the person who 
was sent, testified that he went to Corpus Christi, took the measurements, 
talked with the défendant upon the subject, and was informed by him 
that hehad intended to bave thèse rooms done by bis own carpenter; 
but after Scott left, he changed bis mind. The défendant testified that 
he never sent the telègram, and did not receive the Hand letter. He 
did not briîig from Texas any of the correspondence. The testimony in 
regard to the telègram was objected to upon the ground that secondary 
évidence of the contents of a telegrnm cannot be given, until the actual 
sending of the message, by the party sought to be charged with its con- 
tents, is proved. It is true that the original dispatch must be shown to 
hâve been authorized or sent by the alleged sender or by bis direction, 
[7. S. V. Babcock, 3 Dill. 571; StecmrShip Go. v. Otis, 100 N. Y. 446, S 
N; E. Rep. 485. But it was not incumbent upon the plaintiffs to prove 
from the lips of the défendant, or of some person who saw him send the 
dispatch, that it was thus sent. If, by the subséquent correspondence 
or transactions between the parties, the alleged sender is found to bave 
shown by his conduet that he did send the telègram in question, such 
testimony is often sufiicient to prove the required fact, and to be as sat- 
isfactory évidence as a verbal admission. Uteam-Ship Co. v, Otis, lOQ N. 
Y. 446, 8 N. E. Rep. 485. 

In this case, the secondary évidence in regard to the telègram was not 
received until the testimony in regard to the Hand letter had been offered 
and admitted: for the purpose of showing from the circumstances and 
conduet of Kennedy an ackno'w'ledgment that the telègram had been sent. 
If the testimony of Scott and Klein was true, it was strong évidence that 
a teiegram had been sent by Kennedy. The difficulty was, in consé- 
quence of the non-existence of the teiegram, and the loss of the copy 
which was said to hâve been received by Scott, the non-eopying of the 
Hand letter ia the. firm 's letter-book, and the steadfast déniai of Kennedy 
that he . èver sent such a teiegram , to know whetber Scott's testimony 
was reliable. Its weight was a question for the jury, but it was admis- 
sible upon the just principle which bas been stated. 

A minor exception was also taken, upon the motion for a new trial, to 
the admission of the testimony in regard to the Hand letter, upon the 
ground that it was not shown to hâve been mailed. Scott testified that 
he knew it was sent. No further examiuation or cro'ss-examination upon 
the subject of mailing was had. "In the absence of any proof to the 
cotitrary, or any inquiry as tothe mode, we must understand this [that 
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letters were sent] to mean that they were mailed in the usual manner." 
SteawrShip Go. v. OtÎ8, swpra. 

The motion for a new trial is denied. 

NOTE. 

WiTNBss— Rbfkbshino Mbmobt— Memobanda. Amy wrlting or memoranda made 
by the -witness, or by bis direction, at the time of the transaction, or soon af terwards, 
or reàd and ezamined by him, he at the time having personal knowledge of the oorrect- 
ness thereof, may be referred to, to refresh the memory of the witness. Price v. Gar- 
land, (S. M.) 6 Pac. Bep. 473. A witness who bas taken memorcmda of faots at or 
about the time of the occurrence, and who knows them to be correct, may hold sUoh 
vnemonmda in bis hand, and testify to the f acts, as tacts, although he at the time ad- 
mits that he does not remember the occurrence of the faots. Lipscomb v. Lyon, (Neb.) 
27 N. W. Eep. 731. A witness may use a paper containlng a list of items to refresh bis 
memory, when he knows the entry to hâve been correct when he made it, even though 
the paper is not admis9ible as an entiy made in the course of business in a book of 
orinnaL entries. Meàd v. White, (Pa.) 8 Atl. Rep. 918. A witness may refer to and 
read the items in his t)rîvate cash-book as memorcmda of pajmients to refresh bis reo- 
ollection. Converse v. Hobbs, Œ. H.) 5 Âtl. Bep. 8S3. A plaintill, testifying in his 
owr behalf , can refresh his recoUection, when he knows thô facts^ by reading &om his 
biU of particulars, when that is a duplicate of the aocount rendered, and on whie^ he 
sues, even though it was copied by bis clerk f rom entries in his book, as to whlch he 
cannot say, without seelng them, whether or not he made thém himself . Huduutt v. 
Gomstook, (Mich.) 16 N. "w. Eep. 157. Where the items are numerous, and thorefpre 
difBcult to be retâined in the memory, the court, in its discrétion, may permit a réf- 
érence to memoranda proven to be correct, both as to items and their values. Wise v. 
Insurance Co.i (N. Y:) A N. B. Bep. 634. where an attomey who was présent at the 
former trial, repreeenting one of the parties in the case, is oaUed to give in évidence 
the testimony Of a deceosed witness at that trial, he may refresh Mis recollection from 
the bill of exceptions^ or read from the bill of exceptions purp0rting to oontain the 
testunony of the deoeased witness at the former trial, if he shows that he ezamined 
the biU, and assisted in its préparation at the time it was made, and knéw, when the 
matters therein contained were f resh in his memory, that the bill stated wnat the der 
ceased witness testifled to on the former trial. Bailroad Op. v. Jones, (Kan.) 8 Pac. Bep. 
780. If a co&dnctor of a railroad train be swom, he may use a writien statement, niade 
at the time of an accident under considération, as to how it occurred, to refresh bis mem- 
ory. Ballway Qo, v. May, (N. J.) S Atl. Bep. 276. See, also, on the gênerai subject as 
to whèh memoranda are admissible to refresh tlie memory of a witness, TJ. S. v. 
Téuney, (ArizO 8 Pac. Bep. 295; Morris v. Lachman, (Cal.) Id. 799; Palge v. Carter, 
(Cal.) 2 Pao. Bep, 260 ; People v. Le Boy, (Cal.) 4 Fao. Bep. 649 ; Pinschowers t. Hanks, 
(Nev.) 1 Pac. Bep. 454. 



Deere V. BoABD of Coûntv Com'bs of Rio Grande Co. 

{Circuit Court, D, Colorado. January 18, 1888.) 

STAT0TBS— Kepeal— Effect TO Takb Away Reuedt. 

The right of a créditer to enforce by mandamus the levy and collection of a 
poU-tax, if necessary for the paj[ment of bis debt, is not abridged by the sub- 
séquent repeal of the act authorizing sucb tax. 

Application for Writ of Màndamus. 

This was an application by Charles Deere for a writ of manâamus to 
compel the board of county commissioners of Rio Grande county, Col- 
orado, to levy a tax. The défendant answered, and plaintiflf filed de- 
murrer thereto. 

Wells, McNeal & Taylor, for plaintiff. 

W. M. Maguire and E. F. Richardson, for défendant. 
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BeeweS, J. In Deere y. Board of County Oam'rs, which is a pétition 
in mandamus to compel the défendant to levy taxes to pay a judgment, 
the défendant lias filed an answer to pétition, which présents this state 
of facts: The judgment is based upon indebtedness created in 1874. At 
that time there was a law in force authorizing the county commissioners 
to levy a poU-tax, accOrding to their discrétion, both as to amount and 
the purposes for which the tax collected should be used. The law author- 
izing that was subsequently repealed; and there is to-day no law in force 
authorizing the levy and collection of poll-tax. The answer sets up that 
the county commissioners each year are levying, and will continue to 
levy, a reâl-estate tax to the full extent allowed by law, and that they 
are ready to give the plaintifiF a warrant on the county treasury payable 
to his order. That bas been tried once, but the plaintiff received no 
money, and sued over, and got a second judgment on the warrant issued 
to him, which he is now seeking in this way to coUect. It is suffi cient 
to say that the collection of the real-estate tax apparently wUl work no 
paymént to this plaintiff of the judgment; and it is well settled by re- 
peated décisions of the suprême court that any authority which exista in 
the county commissioners to levy and collect taxes to satisfy a debt at 
the time it is created becomes a part and parcel of the contract; and if 
there is no other recourse, — no other remedy,— -the judgment créditer 
may avail himself of that authority although it may since hâve been taken 
away by statute. In other words, if to-day the législature gives to a 
county the power to levy two cents of taxation, and that county créâtes 
a debt, and the next year the législature takes away the power, or reduces 
it to one cent, the créditer has a right to insist, if necessary for the pay- 
mént of his debt, upon the levy of a two-cent tax. The législature, by 
abridging the power, cannot thereby destroy the value of the claim against 
the county. The demurrer to the answer will therefore be sustained, and 
the plaintiff wUl be entitled to a viandamus directing the county commis- 
sioners to levy a poll-tax. It is stated, and I suppose there is no ques- 
tion about it, that while this is a small judgment, the population and 
wealth of the county are also quite small. In view of that, the order 
will not be to levy and collect in one year a poll-tax sufficient to pay thia 
judgment, but in two years. 
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BoDAET V. ScHELL ei al. , (two cases.) 

{Circuit Court, 8. D. Neio York. January 13, 1888.) 

CtJSTOMS DuTiBS— Action to Recoveh Back— Protest. 

In the absence of évidence of the entry of a protest, in writing, as required 
by the act of 1845, (Rev. St. U. S. S 3011,) a verdict for plaintiflEs in an action 
to recover back excess of duties will be set aside, and a new trial granted. 

At Law. On motion for new trial. * 

Two actions brought by Edward Bodart, sole survivor of C. Morlot & 
Co., against Robert ScheU and otbers, executors of Augustus Schell, late 
coUector of customs, to recover back excess of duties paid under protest. 
A trial by jury was had, and verdict rendered for plaintiff. The dis- 
trict attorney moved for new trials, and plaintiff offered the following 
stipulation: 

The plaintifE in each of the above-entitled actions hereby ofEers to stipulate 
that the motion for a new trial, made by the district attorney, in each of the 
above-entitled actions, be granted on the following conditions: The district 
attorney to stipulate in writing: (1) That he will produce on the new trials 
to be had the éntries and protests made by 0. Morlot & Oo. on their importa- 
tions by the following vessels: The Challenger, August 15, 1857; America, 
July24, 1858; Mercury. July 24, 1858 ; Arabia, JulySO, 1858; Vanderbilt, Au- 
gust 2, 1858; Arago, August 10, 1858; Pulton, January 5, 1859; Ariel, Juno 
11, 1859; Vanderl)ilt, July 8, 1859; Arago. July 14, 1859; Ariel, July 22, 1859; 
"Vanderbilt, September 27, 1859; Ariel, October 18, 1859; Arago. February 
16, 1860; Vanderbilt, July 17. 1860; Admirai, August 2, 1860; Hlinois, Au- 
gust 13, 1860. (2) On f allure to produce on such new trials the said entries 
and protests, or either of them, that he will admit that the signatures to such 
entries and protests not produced were in the proper handwriting of C. Mor- 
lot & Co. (3) That such trials shall be had not later than February 1, 1888. 

Dated New York, January 3, 1888. 

Almon W. Griswold, PlfEs. Atty. 

Stephen A. Walker, U. S. Dist. Atty., for the motion. 
Almon W. Griswold, contra. 

Lacombe, J. Before the argument of thèse motions, plaintiff prof- 
fered the annexed stipulation, which.defendantdeclined toaccept. Mo- 
tions are now made for new trials, on the ground that no proof was given 
upon the trials that the protest to the entry by the Challenger, of Au- 
gust, 1857, was signed by the plaintiff 's firm, or by any member thereof, 
or by any authorized agent, as required by the protest act of 1845. 
Contrary to the impression formed at the argument, I am of the opin- 
ion that both motions must be granted. Upon re-examining the testi- 
mony of Mr. Stanwood in the action first tried, there does not seem to 
be such a variance between it and his later évidence as to warrant a dif- 
férent disposition of the two motions. The légal propositions advanced 
by the plaintiff are undoubtedly Sound; but the facts as disclosed on the 
record are not sufl&cient to warrant such an application of them as will 
sustain the verdict. The protest required by the act of 1845 must be 
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signed, {Florw v. Peadee, 2 Curt. 452,) but it is immaterial whether that 
signature is in writing, m.ade with ink or pencil, stamped, or printed. 
Nor does it matter whether it was placed on the protest hy the plaintiff, 
by his formally authorized agent, by one casually called upon for the oc- 
casion, or by a person employed by the firm, the proper discharge of 
whosé functions would naturally call for the making of thèse protests. 
So,,too, a signature affixed without authority wouJd become the firm's 
signature by adoption, when the protest was, by the firm or its agent, 
affixed to the entry, or served on the collector. So, too, when a genu- 
ine protest is found in its proper place in the custona-house it will be 
presumed that it was attached, presented, or served at the time of its 
date by the importer or his agent; and upon the strength of such pre- 
sumption many verdicts hâve been rendered against the government sine© 
this term opened. Here^ however, neither handle will fit into the case. 
It cannot be presumed that the protest was attached to the entry by 
plaintifFs or their agent, because its genuineness is not shown, nor can 
its genuineness be presumed on the theory that it was attached to the 
entry by plaintiffs or their agent, because that latter fact does not appear 
in évidence. The case is one ûf great hardship, produced in part by the 
càreïessness of |he collëctor's subordinates, and in part by plaintiflà' fail- 
ure tQ secure among their own papers secondary évidence of thèse docu- 
ments; buti iû the absence of •^hat the law recognizes as compétent évi- 
dence of the facts, which plaintiffs must show to warrant recovery, I do 
not see how thèse verdicts can stand. 

In the smaller action, tbe missing évidence only affects the Challenger 
entry, and a pew trial will not be ordered if plaintifif stipulâtes to reduce 
the verdict by the amountof that entry. 

Upon the new trial the missing protest was found, and verdict was directed 
for plaintiff. 



American Net & Twinb Co. v. Worthington, Collector. 

{Oircuit Court, D. MaasaçhutetU. January 31, 1888. 

CnsTOMs DuTiES— Classification— TwiKK. 

The tarifE act of third March, 1883, 82 St. 488, Sched. J, § 6. p. 607, subd. 
2, as follows: "Seines and seine and gilling twine, twenty-five per centum ad 
Mlorem, " does not refer to li&en thread, numbered from 10 to 60, and used by 
boot and slioe makers, npholsterera, booltbinders, saddlers, and other tradea, 
as well as by gill-riet malierS; and such thread, though called "gilling twine, " 
' is Bubject to tne 40 per cent, rate of the preceding subdivision. 

Action to Recover Back Customs Duties. 

Plaintifif", the Americân\Net & Twine Company, brought action against 
Roland Worthington, collector of the port of Boston, for certain duties 
paid under protest. 

C. P. Seark, for plaiutiS. 
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Nelson, J. This is an action at law by the American Net & Twine 
Company against the côllector 6f the port of Boston, to recover back du- 
ties paid under protest. By stipulation of the parties the case was heard 
by the court without a jury. The question in the case arises under the 
tariff act of third March, 1883, 22 St. 488. Schedule J, § 6, p. 507, 
contains this provision: (1) "Flax or linen thread, twine, and pack- 
thread and ail manufactures of flax, or of which flax shall be the com- 
ponent material of chief value, net specially enumerated or provided for 
in this act, forty per centum ad valorem. " A subséquent paragraph of 
the saine schedule is as follows: (2) " Seines and seine and giUing twine, 
twenty-five per centum ad valorem." 

The plaintiff corporation, whose business is the manufacture of fishing 
nets and seines, in the mônths of February, March, April, and May, 
1885, made seven diSerent importations of gilling into the port of Bos- 
ton, from Liverpool, in ail 45 cases. The merehandise was invoioed and 
entered at the custom-house as gilling twine. Upon the appraisement by 
thè custom-house oSicials hère, the merehandise was classified as linen 
thread, and the coUector assessed upon it a duty of 40 per cent, ad vor 
Ixrrem, iindef the first clause of Schedule J, above quoted. The plaintiff 
in eaçh instance pai^ the assessed duty under protest claiming that the 
article was dutiable under the second clause at 25 per cent, ad valorem as 
gilling twine. Upon appeals to the secretary of the treasury the décis- 
ions of the côllector were affirmed, and the plaintiff then brought this 
suit to recover back the alleged excess, which amounted on ail the impor- 
tations to $1,685.85. AU the proceedings in respect to the plaintiff's pro- 
tests and appeals were regular, and taken in due season, and this suit 
was commenced within the time limited by law for bringing such suits. 
The merehandise after its importation was used by the plaintiff in the 
manufacture of gill-nets, and waa imported expressly for that purpose. 

The article in question is No. 35 three-cord, unbleached linen thread, 
of superior quality, put up in half-pound balls, and was manufectured 
by the Scotch firm of W. & J. Kâiox at their worka in Kilbirnie, Scot- 
land. For more than 20 years thread of this description has been used 
by the plaintiff, and othernet makers in thia country, for the manufac- 
ture of gill-nets, principally for the fisheries on the great westehi lakes, 
the numbers of the thread used for this purpose ranging from 10 to 60. 
For many years before the tariff act of 1883 this kind of thread, of the 
manufacture of W. & J. Knox and other foreign makers, was imported 
under the name of gilling twine, to be used in making gill-netè, and was 
invoiced and entered at the custom-house under that name, and was so 
designated on price-lists and trade-circulars of the foreign makers. For 
many years before the act no other imported article was known by the 
spécial name of gilling twine. One of the custom-house officers testified 
that he never heard or knew of any other imported article that waa called 
gilling twine. 

On the other hand, the article is clearly not twine. It ia not suitable 
for the uses Which twine is commonly put to. It is made of flax from 
which the gum has been removed by boiling. It is flexible, without the 



828 PEDEEAL REPORTER. 

stiffness of tsvine, highly finished, capable of being used for sewing, and 
is largely flsed for machine-sewing in niany trades. It is nofclaimed 
by the plaiptiff in this suit that, in a gênerai sensé, it is anything else 
than linen thread, or that it differs in material or quality or mode of 
manufacture from other similar thread. For many years linen thread of 
the same kindand quality bas been both imported from abroad and made 
hère in large quantities for many oth,er purposes than for gilling. It is 
used by boot and shoe makers, upholsterers, bookbinders, saddlers, and 
in many other trades, as sewing-thread. When imported for thèse pur- 
poses, it is invoiced and entered as linen thread, and is so known in com- 
merce and designated on price-Iists and trade-circulars. That which is 
made hère for thèse uses ds known only as linen thread. It is also made 
hère for gilling purposes, and in such cases is invariably called "gilling 
thread,'' never; "gilling twine." Of ail that is made bere or imported at 
least nine-tenths, and probably nineteen-twentieths is used for other pur- 
poses than as gilling. It also appeared that there is a large, coarse twine 
made of hemp, which is imported under the name of salmon twine, and 
is made into nets for gilling salmon. This article seems never to bave 
acquired the name of "gilling twine" in the trade. There is also a cot- 
ton gilling twine which is made in this country, bïlt never imported. 

It is certainly a matter of no little perplexity, upon the facts before 
the court, to décide what is meant by the term "gilling twine" in the sec- 
ond paragraph. It is apparent that congress did not intend to let in ail 
unbleached liiien thread between the numbers 10 and 60 at the lower 
duty. Yet that conséquence would seem to follow if thèse importations 
are to bear only the lower rate. It is not to be supposed, in the absence 
of express provision to that effect, that it was intended to impose a dif- 
férent duty on the same article according as it was used for one purpose 
or another, nor is itto be presumed that congress intended to designate 
the same article by two différent- names in the same schedule. Nor is 
there anj', provision in the act for an entry in bond, such as one would ex- 
pect to find if the rate of duty was to dépend upon the use for which the 
inporfation is mpide. Congress naight: bave provided that linen thread 
imported and used as gilling should be subject to a lower duty than when 
intended for other uses, but it has riot done so. The gênerai rule in 
the construction of tariff acts undoubtedly is that words designating com- 
modities as subject to duties, are to be taken in their ordinary commer- 
cial sensé. But a name acquired by a commodity in one of its minor 
and subordinate uses ought not necessarily to be taken as its commercial 
désignation, when it has acquired another in its more gênerai and exten- 
sive use. The term "gilling twine" can bave a sensible meaning by 
making it apply to salmon twine, which is gilling twine. If the pur- 
pose of the l'ramers of the act was to put a lower duty on linen thread 
used as gilling, as the debates in congress would indicate, they were cer- 
tainly unfortunate in their sélection of words to express the purpose. 
Taking both paragraphs together, the words "gilling twine" will better 
bear the construction of being descriptive of a twine made to be used as 
gilling, such as the salmon twine already alluded to, than as désignât- 
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ing linen thread that may also be used for that purpose. Upon the 
■whole case I am forced to the conclusion, though not without some hés- 
itation and doubt, that the term "gilling twine," in the second para- 
graph, means twine that is made and used for gilling, — such as salmon 
twine, — and does not mean linen thread, although one of the minor uses 
of the latter is for gilling; and that the ruling of the collector was right. 
Judgment for the défendant. 



United States v. Louisville & N. R. Co. 
{Circuit Court, D. Kmtuehy. January 34, 1888.) 

1. Intbknai. Revenue— Taxation of Railroads— Act dp 1870. 

The act of congress of July 14, 1870, relating to the taxation of railroad 
bonds, was part of the gênerai System of income taxation, and fixed a time 
when that System should expire; and, in taxing the intereston such bonds as 
part of the corporate earnings, it applies only to interest actually paid, not to 
interest merely payable. 

2. Samb. 

Where two railway companies consolidate, one assuming the debts of the 
, other, this is a payment of such debts, as between such corporations, but is 
presumably not a payment from the "earnings" of the debtor, within the 
meaning of those internai revenue lawswhich provide for taxing corporate 
incomes. 

At Law. On demurrer. 

J. d, McWïJe, U. S. Dist. Atty. and Thos. C. BéU, Asst. Dist. Atty., 
for plainfiff. 

H. W. Bruce, for défendant. 

Bare, J. The plaintiff has sued the défendant to recover certain taxes 
which it is alleged are due upon the interest paid on certain coupon 
mortgage bonds issued by the Memphis & Ohio Railroad Company. 
Thèse bonds. are alleged to hâve amounted to $732,000, and were held 
by the Louisville & Nash ville Railroad Company, and were paid by said 
Company in an arrangement made October 9, 1872, by which, among 
other things, the two railroad companies were Consolidated, and the 
Louisville & Nashville Railroad Company assumed to pay ail the indebt- 
edness of the Memphis & Ohio Railroad Company, and did, as of that 
day, (October 9, 1872,) pay said $732,000 of bonds held by défend- 
ant, by assuming the payment of same under the terms of said article 
pf consolidation. The pétition, as amended, allèges that the interest 
which accrued on said mortgage bonds from DecemberSl, 1863, to July 
1, 1864, amounted to $36,600, and the tax thereon, at 3 per centum, 
was $1,098; and the interest which accrued on said bonds from July 1, 
1864, to July 13, 1866, amounted to $146,400, and the fax thereon, at 
5 per centum, was $7,320; and interest which accrued on said bonds 
from July 13, 1866, to August 1, 1870, amounted to $298,900. and the 
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■♦ax théreon, at 5 per centum, to'$4,945; and the interest which accriled 
où sàid bonds irom August Ij ,1870j tô December 31, 1871, amounted 
•fô'l>lÔ8,700, and the tax thei-eb'n/at 2} per ceniutri, io 12,592. AU of 
%îs' ïiit^rest is alleged to hâve beeh paid by the défendant ib the consol- 
'^îcféftîbiii/i^liiiîii wàs consummated on the 9th daj' of October, 1872. Thè 
iSéÈÉhk'bfthiS consolidation are shbwn by a copybf the agreement, which 
which is dated 15th of February, 1871, and provîdes that the Memphis 
& Ohio Railroad Company was to be Consolidated with the Louisville & 
Nashville Railroad under the corporate name of the Louisville & Nash- 
ville Railroad Company; that the Louisville & Nashville Railroad Com- 
pany assumed and was to pay ail of the debts of the Memphis & Ohio 
Railroad Company, and exchange one share ofits stock (Louisville & 
Nashville) for four shares of the Memphis & Ohio Railroad stock, and 
the said company (Memphis & Ohio) was to issue, payable to the Louis- 
ville & Nashville Railroad Company, their three million and a half of 
coupon bonds, secured by a mortgage on the road and ail other property 
of the Memphis & Ohio Railroad Company. The défendant bas de- 
murred to the pétition es amended, and contends — Fïrst, that this ar- 
rangement by which the two roads became one, and the debt which the 
Louisville & Nashville Railroad Company held against the Memphis & 
Ohio railroad Company was discharged, was not iû fact a payment of 
the interest, within the meaning of the internai revenue laws; second, if 
it was a payment of said interest, within the meaning of said laws, no 
tax is due thereon, because, at the time of said payment, thèse laws had 
ceased to exist, and there was no tax due thereon; third, that if it be 
conceded the old laws were still in force for the purpose of levying 
and collecting the income tax upbhthis interest, when paid, it cannot 
be leviable on account of this interest, because it was not paid out of the 
earnings or income of the Memphis & Ohio Railroad Company, and 
there is no allégation in the pétition to that effect. 

The consolidation bf the two roads under thé arrangement discharged 
the debt Which the Louisville & Nashville Railroad Company held against 
the Memphis & Ohio Railroad Compahy, principal and interest. It was 
a payment, therefore, but, presumably, not from the earnings or profita 
6f the Memphis & Ohio Railroad, or of that company. It would seem 
probable, from the terms of the consolidation, that the three and a half 
taillions of mortgage bonds which were to be issued to the Louisville & 
Nashville Railroad Company were to be used, and were in fact used, to 
discharge the debts of the Memphis & Ohio Railroad Company, includ- 
ing those held bj' the Louisville & Nashville Railroad Company. 

The other contentions of the défendant will be considered together. 
The 81st section of the act approved Jiily 1 , 1862, required that the inter- 
est on bonds issued by railroads "shall be subject to and pay a duty of 
three per centum on the amount of ail such interest or coupons * * ♦ 
whenever the same shall be paid." 12 St. 469. The 122d section of 
the act approved June 30, 1864, required that interest on railroad bonda 
running one orihore years "shall be subject to and pay a duty of five 
per centum on the amount of ail such interest or coupons * * * 
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whenever the same shall be payable." 13 St. 285. The act of 1862 is 
repealed by this act, but the 17 3d section provides that ail the provis- 
ions of said act "shall be in force for levying and collecting ail taxes 
* * * properly assessed, or liable to be assessed, or accruing under 
the, provisions or former acts, * * * the right to which has already 
accrued, or which may hereafter accrue." The act of July 13, 1866, 
amended section 122 of the actapproved June 30, 1864, by adding this 
proviso: 

"Providert, that whenever any of the companies mentioned in this section 
shall be unnble to pay the interest on their indebtedness, and shall in fact fail 
to pay such interest, that in aueh cases the tax levied bythis section shall net 
be paid to the United States until said company restime the payment of inter- 
est on their indebtedness." 

Thefifteenthsectionof the act approved July 14, 1870, enacts: "There 
shall be levied and collected for and during the year 1871 a tax of two 
and one-half per centum on the amount of ail interest or coupons paid 
on bonds or other évidences of debt issued and payable in one or more 
years after da,te by any of the corporations in this section hereinafter 
enumerated;" and railroad companies are thereafter enumerated. Sec- 
tion 17 of sânae act provided that section 122 of the act of 1864 shall be 
construeà toinipose the taxes therein mentioned to the Ist dayofÀu- 
gust, 1870, but after that date no further taxes shall be levied or assessed 
under said section. 16 St. pp. 260, 261, § 17. The same section, how- 
ever, provides that "this act shall not be construed to affect any act donc, 
right accrued, or penalty incurred under former acts, but every such 
right is hereby saved." It will be seen, from thèse qaotations, that the 
acts of 1862 and the act of 1864, as amended by the act of 1866, make 
sùbstantially the same provision as to the time when the tax shall be 
paid. The act of 1864 providçs that this tax shall be due whenever the 
interest ïb payable ; but the act of 1866 amends this, and makes the tax 
due whenever the interest is paid. This is the act of 1862. The earlier 
cases seemed to hâve construed this as a tax on the bpndholders, and re- 
garded the provisions as to the payment by railroad and other companies 
as merely a convenient mode of collecting the tax. U. S. v. Railroad Go., 
17 Wall. 325; Raëroad Ce. v. Jackrni,!. Wall. 262; Haigktv. Raûroad 
Go. , 6 Wall. 17 . But the later cases of the suprême court hâve distinctly 
decided this tax to be upon the business of the companies. The court 
say, in Ralkoad Go. v. Gdikdor, 100 U. S. 698: 

"The tax, in our opinion, is essentially an excise on the business of the class 
of corporations mentioned in the statute. The section is a part of the System 
of taxing incomes, earnings, and profits, adopted during the late war, and 
abandoned as soon after tbat war was ended as it could be done safely. The 
corporations mentioned in this section are those engaged in furnishing 
roadways and water-ways for the transportation of persons and property, and 
the manifest purpose of the law was to levy the tax on the net earnings of 
such companies." "How were thèse earnings, profits, incomes, or gains tobe 
most certainly ascertained? In every well-conducted cprporation of this char- 
acter their profits were dlsposed of in one of four methods, namély, dis- 
tributed to its stockholders as dividends, used in construction of its roads or 
canals, paid ont for interest on its fundeddebts, or carriedto a reserve or other 



832 FEDEHAL EEPOETER. 

fnnd remaining in its hands. Looking to thèse modes of distribution as th« 
surest evidenfie of the earnings which congress intended to tax, and as less 
liabletq évasion than anyother.the.tax islmposedupon ail of.them. * * * 
Of course it was compétent for congress to tax only earnings after deducting 
tliis iuterest paid on their debts, or to treat the sum so paid as' part of the net 
earnings, and paid out of them as dividends were. It adopted the latter pol- 
icy.," "It results, from this course of observation that the tax was not laid 
on the bondholder who received theinterest, but on the earnings of the corpo- 
ration which paid the interest." 

This décision is approved in Raûroad Co. v. U. S., 101 U. S. 550; in 
U.S. V. RaëwàyCo., 106 U. S. 330, 1 Sup. Ct. Rep. 223; in Railroad Oo. 
v.U. S.,lOè ÏÏ. S. 234, 2 Sup. Gt. Rep. 482. Thèse décisions clearly 
détermine that this tax is to belevied on the corporations, and that it is 
an income tax to be levied on the "earnings, profits, incomes, or gains of 
the cpmpanies. " Thesé cases were under acts approved prior to the act ap- 
proved July 14, 1870, but the reasoning applies equally well to that act. 
That act provides, as we hâve seén, for the levying of a tax of 2i per 
centum on the amount of ail interest on bonds paid durihg the year 1871. 
In Railroàd Co. v. U. 8., 101 U. S. 550, the question arose as to thelia- 
bility to this tax on interest coupons paid February 1, 1872. The lower 
court decided that the tax was leviable on the interest which accrued dur- 
ing the yéar 1871, although nbi paid until February 1, 1872, the su- 
prême court reversed this, and in thè opinion says: 

"The interçst in this case was neither payable nor paid ih 1871, and as the 
tax is not léyiable or coHectible until the interest is payable, we see no way in 
which thé oompany can be chargea on this amount. The tax is not on the in- 
terest as it accrues, but when it is paid." 

This case is approved in U. S. v. Railroad Ci?., 113 U.S. 712, 5 Sup. 
Ct. Rep. 716. 

Thèse cases a!re, perhaps not décisive of the question under considéra- 
tion, sincé thè coupons were neither payable nor paid during the year 
i871,andin thé case at bar the coupons for the interest matured during 
the year 1871, but were not paid during that year, and never paid olit 
of the earnings of the road made during the year 1871, or, indeed, any 
other year, as far as appears from any allégation of the pétition. The 
only interest tipon which the tax of 2i per centum is leviable is that 
which is paid. Thé language is — 

"That there shall be levied and collected for and during the year 1871 a 
tax of two and one-half percentupa on the amount of ail interest or coupons 
paid on bonds or other évidences of debt issued, and payable in one or more 
years after daté by any corporation in this section hereinafter enumerated, and 
on the amount of ail dividends of earnings, incomes, or gains hereafter de- 
clared by any * * * rallroadj • * * whenever and wherever the 
same shall be payable, * * * and on ail undivided profits of auy such 
corporation which hâve accrued and been carried and added to any surplus, 
contingent, or other fund, " etc. 

It is évident that only the dividends which are declared during the 
year 1871 are intended to be taxed, and they are taxable whenever and 
wherever they shall be payable. So, with the undivided profits which 
hâve accrued and been added to the surplus or other fund, thèse must 
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have accrued within the time specified in the act. In Raîlroad Oo. v. U. 
S., 8 Sup. et. Rep. 319, it is decided that theearnings of theyear 1871, 
and used in constructing new works, are not taxable under this law, be- 
cause not embraced in the language of this act. The act of 1870 was 
part of the gênerai System of income taxation, and it fixes the time within 
which the tax should cease, hence the reason for limiting the tax on ih- 
terest to that which is paid during the year 1871. Another section of 
this act (seveuteenth) repealed the law which authorized the levyingand 
collecting income tax after August 1, 1870, on interest paid. Thesaving 
of ail rights, etc. , which had or might accrue, as is done in this and other 
acts repealing previous laws, can have no efifect on the interest which be- 
came payable during and ptior to the year 1871, but was not pàid as 
alleged until 1872, because, if we are correct in our views, no right of 
taxation bas accrued to the United States under either the act of 1862, 
1864, as amended by the act of 1866, or the act of 1870. 

The demurrer of the défendant to the pétition, as amended, should be 
sustainedj and it is so ordered. 



United States v. Buegess. 
(Bùtrfet Court, W, J). South OaroKna. February J, 1888.) 

iNtEENAIi REVENtTE— IlLICIT DlgTILIilNG — Rev. 8t. TJ. S. § 3279. 

One who erects a "shanty" in which is put up an illicit still, does not corne 
nnder Rev. St. U. S. S 3379, which provides that "every person who workg m 
any distiHery * • * on which no sign is placed and kept, * * • shall 
befined, "etc. 

Indictment for Working in an Illicit Distillery, in violation of Rev. 
St. U. S. § 3279. 

C. M. Fwrviàn, Asst. Dist. Atty., for the United States. 
A. Blythe, for défendant. 

SiMONTON, J. The évidence in this case is that the défendant erected 
for one Sessions a shanty in which was put up an ilUicit stUl. There 
is no évidence that he ever worked in or about the distiUery after the 
still was Set up. The défendant asks that the jury be instructed to find 
a verdict of not guilty. The section of the Revised Statutes punishea 
"every person who works in any distillery * * * on which no sign 
is placed and kept." Section 8279. Êvidently this means, working 
in any establishment or place in which distilled liquors are made. The 
fact that no sign is placed and kept on the distillery is the gist of the of- 
fense. The first part of this section requires the sign to be put up by a 
person engaged in distilling. The work that défendant did in putting 
up the shanty is not the work in a distillery forbidden by this section. 
The jury will find a verdict of not guilty. 
v.33F.no.l4— 53 
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United States ». Durham, 

{pwirtet Court, W. B. South Car olina. February, 1888.) 

Ihtbenaii RiiVîajTjB— Speciai. LicENBB— To Eetau AT DiSTiMiERT— Sales 

COVBKBii BT. 

If persons dealing.in liquor hâve paid the spécial retail tax for retailing at 

.;ti)S( distillery, tUey may recpive and flll orders at their plaçp. of business, and 

sehà thé liquor to persons residing àt a distance. But théy cànnot make sales 

in sinall quantities iiorb biurels to persons along the road, who pay them on 

. receipt of the liquOr. 

ludictiqent for cafrying on the business of retail liquor dealer, with- 
out having paid the spécial tax. 

CM. Pwrman, Asst. U. S. Atty., for plaintiff. 
A. Blythe, for défendant. ; 

SiMONTON, J., (charging the juryj) The defendaiit îs îndîcted for car- 
rying on the business of a retail liquor dealer, andi not having paid the 
spécial tax. Some witnesses swear to purchases of whisky from défend- 
ant at various tinies. You are to décide whether they are crédible wit- 
nesses. If you believe them, this will form your verdict. But the de- 
fendant, testifying in his own behalf, gives this account of the matter: 
He says that he and two other persons were the owners of a licensed dis- 
tillery, near the North Carolina line, in this state; that they also had 
paid the speciial tax for retailing liquor at the distillery ; that they received , 
in due course of business, orders for whisky, and, fiUing thèse orders, 
they Beat their wagon, containing whisky in barrels, to différent parts 6f 
the stî^te, 20, 30, and 50 miles from their distillery; that ail the liquor 
which he delivered had been Ordered in this way. When défendant was 
arrested he was in charge of a wagon in which were three barrels, — two 
fuir of whisky, and one nearly empty. I am requested to charge you, 
on this point. If parties dealing in liquor, who hâve paid the spécial 
tax, receive orders for whisky at their place of business, and fill the 
orders so that the sale is consummated at their place of business, — so 
consummated that the property in the liquor passes to the purchaser, — 
this ifi no violation of the law, although they may sdl and may send the 
liquqr to parties residipg at a distance. 

. If, however, theyreçeiv^ orders from persons ata distance, and in con- 
séquence of such orders they send. out whisky in barrels, and, going 
through the country, they draw frqm the barrels, and deliver in smaU 
quantities, — say a pint, quart, or gaUpn, — to parties who pay them on 
receipt of the liquor, this is a violation, of the law; the property in the 
whisky in the barrels remains in the sellers until itis delivered to the 
purchaser. The sale is consun^mated upon the ddivery of the whisky, 
and it is not protected by the tax paid for sales at the distillery. 
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FlMELD V. WhITTEMOHB. 

{(XrcuU Court, D. Massachuietf». February 6, 1888.) 

Patents ï-ok Inventions— Infringement— Use of Combination— Damages, 
The entire commercial value of machioes made and sold by défendant vas 
due to the use of a combination described in the fourth and fifth claims of the 
Dodge patent, which consisted in a new combination of old éléments, and not 
in a mère improvement upon certain prior macliines. Held, in an action for 
infringement, that it was propernot to deduct froi^ damages awarded the 
value pf such prior machines. 

In Eqùity. On exceptions to master's report. 
Action by Charles S. Fifield against David Whittemore, to recover 
damages for the infringement of a patent. 
James E. Maynadier, for complainânt. 
George L. Roberts and T. W. Porter, for défendant. 

CoLT, J. By order of court this cause was recommitted to the mas- 
ter to détermine whether the defendant's machine contains the invention 
of Hodges or of Addy, or any contrivance, whether patented or unpat- 
ented, on account of which the master's finding of profits, heretofore 
made, should be modified, and to what extent such findings should be 
modified. The master finds (1) that each and every part and pièce of 
the Dodge machine was old, and that manyof thèse parts and pièces are 
found in the Smith, Hodges, and Addy, and other machines older than 
they; (2) that Dodge made a whoUy new combination as described in 
the fourth and fifth claims of bis patent, each élément of which was 
old; (3) that this combination is found both in complainant's and de- 
fendant's machines; (4) that the entire commercial velue of the ma- 
chines made and sold by both complainânt and défendant is due to the 
combination described in the fourth and fifth claims of the Dodge pat 
ent. To this report the défendant has filed numerous exception?. In 
thèse exceptions the défendant insists that the master should bave found 
that the prior Hodges machine and Addy machine were each capable 
of performing ail the opérations of complainant's machine; that Smith's 
power transmitter and Smith's patent embodies every essential feature 
of the machine described in complainant's patent, except the bail and 
socket joint at the ends of the pendent rod; that no évidence has been 
ofFered to détermine the value of the spécifie difièrence in construction 
between thèse machines and the Dodge machine; that the complainant's 
patent was for an improvement, and not for an entirely new machine; 
that, in producing bis machine, Dodge borrowed from the Smith, Hodges, 
and Addy machines, ail except the bail and socket joint connection at 
the end of rod r. 

The main question raised by thèse exceptions is whether the master 
has committed any error in making no déduction in the damages found 
for the value of thèse prior machines, and in finding that the entire com- 
merciai value of the Dodge machine is due his patent. I hâve read 
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with care the briefs of counsel for défendant, and hâve considered the 
reasons urged for changing the fii^dings of the master, but I cannot see 
my way clearto hold them erroneous. It seems to me that Dodge did 
more than merely add another motion to the machine of Hodges or 
Addy by the addition of a bail and socket joint. A comparison of thèse 
différent ttiachines shows that what Dodge accomplished was more in the 
nature of a new combination of old éléments than a mère improvement 
upon the Hodges or Addy machine. I think the master was correct in 
holding that the entire commercial value of the Dodge machine was due 
to the combination covered by the patent, and, therefore, the rule of 
damages he adopted was lawful and proper. The Dodge machine hère 
referred to is not that which is specifically described in the patent, but 
is the improved machine which Judge Lowbll held, in his opinion, was 
covered by the fourth and fifth claims of the patent. The correctness o^ 
Judge Lowell's opinion cannot be questioned hère. He having held 
the modified machine made by Dodge to be within the patent, the pat- 
entée is entitled to ail the benefits which foUow from this construction. 
I do not think there is anything in the closing paragrapb of Judge Low- 
ell's décision which conflicts with the findings of the master. Upon the 
whole, I aux of opinion that the exceptions should be overruled. 



Sawyek Spindlb Ck). v. Eurêka Spindlb Co. 
(Gircuit Court, D. Massachusetts. February 7, 1888.) 

1, Patents fok Inventions— iNFBrNGEMBNT—SpiiroLES. 

Under reissued letters patent No. 10,388, for improvements in spindle bear- 
inga, plaintifl claimed a devicé conslisting of a rigid step and yielding bolster 
bearing; giving the spindle a free latéral motion. Held, that defendant's de- 
vice, which consists of a yielding step and rigid bolster bearing, securing the 
satte latéral motion, is an infringement of plaintifE's claim. 

2. SAMB—EEtssTJB— Correction op Error. 

Where apatentwas reissued with ènlarged claims, and a second reissue was 
af terwards taken to correct an error in the flrst, the patentée does not f orf eit 
hîs right to claim bis original inveotiou. 

In Equity. Bill for Injunction. 

B. F. Thurston and Idvermore & Fkh, for complaînant. 

John LoweU, for défendant. 

CoLT, J. This suit is brought upon reissued letters patent No. 10,288, 
dated February 20, 1883, granted to J. Birkenhead for improvements in 
spindle bearings for spinning machines. The original patent bears date 
July 9, 1878, and it was first reissued, with ènlarged claims, November 
23, 1880; the second reissue, now in suit, was taken out to correct the 
invalidity of the first, and it is Verbatim the same as the original patent. 
This last action was taken under the advice of counsel after the décision 
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01 the suprême court in MSer v. Brass Co., 104 U. S. 350. I think it 
may be fairly said that the second reissue was obtained to correct the 
invalidity, or the error, or mistake in the first reissue. I see no good 
ground for saying that the patentée has forfeited his right to claim hia 
original invention by reason of what has taken place. 

Ordinary spindles hâve two bearings, — onewhich receives the bottom 
of the spindle, and is called the "step," and the other, which encloses 
the spindie proper at some distance above the step, and is called the 
"bolster bearing." The spécification says: 

"It has been found in practice that with a rigid bolster the spindie does net 
operate so well, and is more liable to wear the bearing of the bolster than is 
the case with a bolster that is elastic, or can spring laterally a little. Con- 
sequently I hâve so constructed the bolster, which, as shown, is directly fixed 
to or eombined with the step. Thus the step and bolster bearing bave what 
may be termed an ' elastic connection ' to operate as deseribed, tlie rigid guard 
surrounding this connection answering to lirait the latei^al movement of the 
bolster while the spindie may be revolving; or any force may be applied to 
the spindie to cause it to bend the bolster laterally. What 1 claim as of my 
invention is as follows: (1) The eombined step and elastic bolster substan- 
tially as and for use as deseribed. (2) The combination of the oil-receiver 
with the conneeted step and the elastic bolster, essentially as specified." 

The remaining claims are not in controversy. 

The distinguishing feature of this class of spindles is the yielding of 
one or both of the bearings laterally to an extent which is greater than the 
play allowed in the common spindie. They are sometimes caUed self- 
centering spindles by reason of the belief that, under an unbalanced load, 
they revolved on a new axis of rotation out of the perpeudicular, because 
they were free to move in their bearings, which movement would be found 
impossible in rigid bearings. While jielding, latéral bearings were old 
at the time of the invention of Birkenhead, he seems to hâve been the 
first to apply a bearing yielding in ail directions to a spinning-frame 
having a single bolster-rail and no stop-rail. The defendant's spindie is 
called the "Eurêka," and it embraces the same spindie, sleeve, and whirl 
as is found in the Birkenhead, and the device is used in a frame in which 
the bolster-bearing and step-bearing are supported by one rail only. The 
tube of the Eurêka is also made up of a step, elastic connection, and 
bolster, and it occupies the same position exactly in the Eurêka that it 
does in the Birkenhead, only in the Birkenhead the step is made fast to 
the containing tube, and the bolster-bearing allowed slightly to vibrate, 
while in the Eurêka the boister-bearing is made fast to the containing 
tube, and the step can slightly vibrate. In both, the bolster-bearing and 
the step can get slightly out of the perpendicular line with each other so 
as to permit the spindie to run with its axis at a slight inclination from 
the perpendicular, and in both the action of the spindie, when tending 
to gyrate, is restrained by the elastic connection between the two bear- 
ings. The Birkenhead patent describes the whole of the tube above the 
step as the elastic bolster, and then divides that into the bolster-bearing, 
which is the top of the tube, and the elastic connection, which is the 
slotted part of the tube, between the step and the bolster-bearing. The 
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devîces which compose the.first claim are, therefore, the step, elastic con- 
nection, and bolster, and the question is whether thèse devices, substan- 

. tially, are not found in the Eurêka spindle. I am of opinion that they 
are. It seems to me that both machines are substantially the same and 
operate substantially the same way. The fact that in the Eurêka the 
step moves with référence to the bolster-bearing, and in the Birkenhead 
the bolster-bearing moves with référence to the step, is noti such a change 
as should relieve the défendant from the charge of infringement. 

The object of this invention was to obtain an elastic bearing. The tube 
is composed of the step, the elastic connection, and the bolster-bearing, 
as seen in Figs. 5 and 6 of the patent. To hold that the insertion of 
this tube in the machine so that the step becomes elastic instead of the 
bolster-bearing is no infringement bécause the claim says "elastic bolster," 
would, it seems to me, be giving too narrow a construction to the claim. 
Stress is laid upon the circumstance that, in the correspondence which 
took place with the patent office, Mr. Eddy, for the patentée, admitted 
that the step is practiçally non-elastic, the bolster being elastic only. 
But this was simply according to the fact, and we find that the whole 
object of this correspondence was to make the terms of the claims corres- 
pond with the terms used in the description of the structure in the spéci- 
fication. I am unable to see how this amounted to any such disclaimer 

; on the part of the patentée as to preclude his recovery in the présent case. 
If the first claim is infringed, so is the second, which is like the first, 
with the addition of the oil réservoir, which is found of substantially the 
same construction in the defendant's device. The position of the défend- 
ant that the spindle tips less with a yielding step and fixed bolster than 
with a fixed step and yielding bolster does not seem to hâve been made 
eut. There is quite a conflict of évidence as to the précise différence in 
the working of the Birkenhead and the Eurêka spindles under the vary- 
ing conditions of unbalanced loads, and in view of ail the évidence, I 
think it safe to conclude that there is no marked distinction between the 
two. I am of opinion that the defendant's machine infringes the first 
and second claims of the Birkenhead patents, and that the complainant 
is entitled to recover accordingly. Decree for complainant. 



HUNTINGTON V HaETFORD HeEL-PlATB Co. 

{Vircuii Court, D. Gonneotieut. February 9, 1888.) 

Patents fob Inventions — ANTicrpATiON— Hbel Plates. 

The Pyke English patent, as a whole, shows a theoretical and fanciful 
method of making shoes, bat it shows a last, the edge of which is a steel 
plate formed with radially placed inclines surrounding the entire edge of the 
last. Nails or bràds being forced through the sole and insole, "their points 
corne againét the, inclines of the last, and are thereby clinched or riveled. " 
Held, that the Pyke patent is an anticipation of letters patent No. 296,638, to 
l'rederick Richardâôu, for securing heel plates to rubber shoes, as the latter 
should be construëd. 
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lu Equity. On motion to dissolve injunction. 

This is a motion by the Hartford Heel-Plate Company, défendant, to 
dissolve the preliminary injunction granted to restrain the infringement 
of letters patent No. 296,623, to Frederick Richardson, for a die for 
securing heel-plates to rubber shoes. See ante, 281. The motion ia 
based upon the alleged fact that English letters patent of 1851, No. 13,- 
621, to James Pyke, which were found durhig an examination which was 
instituted after the hearing of the motion for an injunction, contain the 
radially placed inclined planes of the plaintiff's patent. 

Wm. Edgar Simonds, for plaintiff. 

Charles E. Mitchell, for défendant. 

Shipman, J. This ia a motion to dissolve the prelimînary injunction 
which was recently granted against the infringement of letters patent No. 
296,623, to Frederick Richardson, for die for securing heel-plates to rub- 
ber shoes. The motion is based upon the alleged fact that the English 
letters patent of 1851, No. 13,621, to James Pyke, which were found 
during an examination which was instituted after the hearing of the mo- 
tion for an injunction, contain the radially placed inclined planes of the 
plaintifPs patent. 

The Pyke patent, as a whole, shows a theoretical and fanciful method 
of making shoes, but it also shows a last, the edge of which is a Steel 
plate formed with radially placed inclines surrounding the entire edge of 
the last. Nails or brads being forced through the sole and insole, "their 
points oome against the inclines of the last, and are thereby çlinched or 
riveted." 

The Richardson patent, as it was said in the former opinion, is a tiar- 
row one, and is limited to radially placed inclined planes, which serve to 
ourve and clincb the ends of the prongs. I do not think that it can be 
successfuUy claimed that the Pyke patent does not show this feature, 
although it can probably be successfuUy insisted that the English inven- 
tion j as a whole, was useless and was a failure. 

It is said by the complainant that the inclines of the Pyke patent are 
aU iù the same direction, and that the Richardson patent should be con- 
strued to be for radially inclined planes, the inclines of which are placed 
in opposite directions. Inasmuch as the spécification stated that "thèse 
inclines may also be placed, as shown in the die, D, (shown in Fig. 4,)so 
that each pair of pins are turned and bent towards each other and forced 
into the material;" and as no stress was placed upon the direction of the 
inclines in the statement of the invention; and as theclaims did not lirait 
the invention in this respect; and as this construction of the patent was 
not suggested in the afEdavit of the plaintiff's expert, which was used 
upon the original motion, — I do not think that it is wise, upon the décision 
of this motion, to place sucti a construction at the ec parte suggestion of 
the plaintiff, in order to free the patent from the question of novdty. 
If this feature is of importance, the exact restriction which properly be- 
longs to the invention can be placed upon it by a disdaimer. 

A good deal waa said upoïi the hearing of this motion in regard to 
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business gçrievances, at the instapce of the plaintiff, which made a disso- 
lution of. the injunction important to the défendant. I do not propose 
to enter into the conflicting equities of this part of the case, but to look 
simply at the rights of the parties by virtue of patents. 

I think that the Pyke patent ia an anticipation of the Richardson 
patent, as the latter ought now to be construed, and that therefore the 
injunction. should be dissoived. 



WoLLENSAK V. Sargent d d., (thrcB cases.) 
(Circuit Court, D. Conneoticitt. February 20, 1888.^ 

1. Patents tor Inventions — Patbntabiliïy — Pebliminaet Injunction — 

Tbansom. - 

Tl^e invention described in letters patent No. 186,801, reissue No. 9,307, 
issued to John F. Wollensak, Jùly 30, 1880, whicli merely provides for a proper 
support for the upright rod of a transom lifter, to prevent its being bent by 
the weight of the transom, consisting of a guide or loop beyond the rod's 
junction with the liftinç-arm, and the extension of the rod to the loop, is of 
such doubtîul patentability as to prevent the issuance of an injunction pen- 
dente Kte against its infringement. 

2. Same — Rbibsue— Dblay. 

The reissue of a patent, whicb was merely an expansion of the original 
claim, was màde eight years after the original grant. No excuse waa offered 
for deiay during the first four years. Meld, that the delay invalidated the 
reissue; following Wollensak v. Éeiher, 115 U. S. 96, 5 Sup. Ct. Rep. 1137. 

3. Same — Inîtbingkment^-Tkansom. 

Defendant's device for lifting transoms having the easential éléments de- 
scribed in letters patent No. 191,088, issued May 23, 1877, to John F. Wollen- 
sak, to-wit, a long stationary guide, with holes and notches, a spring locking 
boit fltting into the holes, a sliding block or head-pieçe carrying a spring boit 
up and down the guide, and meàns for disengagihg the locking device with 
one hand, and without changing the bold, is an infringement of such patent, 
following Wollensak v. Reiher, Ï8 Fed. Rep. 434. 

4. Same — Extbnt of Claim — Impkovbment. 

The improvement in a transbm lifter, embraced in letters patent No. 196,851, 
issued November 6, 1877, to John F. Wollensak, consisting in the substitution 
of a métal plate in place of guide-eyes, and the patentée having voluntarily 
limlted his claim to a plate slotted at both ends, a lifter having a plate not 
slotted at both ends is not an infringement. 

6. Same— Patentability— JuDiciAii Dboision. 

The patentability of the invention described in letters patent reissue No. 
9,807, issued to John F. Wollensak, July 20, 1880, having been cast in doubt 
by the décision of the suprême court in the case of Wollensak v. Beiher, 115 U. 
8. 87, 6 Sup; Ct. Rep. 1133, in which the court refuses to décide that point, 
acquiescence in the validity of the patent before the décision does not bar 
one from afterwards contesting it. 

e. Same— PATENTABILITY — Adjudication in Pavoh of. 

In a suit for the infringement of a patent, the bill was demurred to upon 
the grpund of the non-patentability of the invention. Held, in a subséquent 
suit for the same cause, that the overruling of the demurrer upon defendant's 
f allure to appear and argue it, was not an adjudication in favor of patenta- 
bility. 

In Equityi. On motion for preliminary injunction. 
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Ephtaim Banning and Charles R. Jngersoll, for plaintiff. 
John K. Beach and Benjamin F. Thurslon, for défendants. 

Shipman, J. Thèse are motions for preiiminary iujunctions, in three 
bills in equity, which are founded upon the alleged infringement of four 
patents, ail issued to the complainant, three beingfor improvements in 
transom lifters, and the fourth being for an improved sky-light lifter. 
The first pat,ent is reissue No. 9,307 , dated July 20, 1880. The original 
patent was No. 136,801, dated March 11, 1873. The second patent is 
reissue No. 10,264, applied for May 31, 1882, and issued December 26, 
1882. The original patent Was No. 148,538, dated March 10, 1874. 
The défendant is charged with infringing the third, fourth, âfth, sixth, 
and ninth claims of the reissue. The third patent is No. 191,088, dated 
May 22, 1877, and the fourth is No. 196,851, dated November 6, 1877. 

Reissue 9,307. This, although a narrow patent, is by far the most 
important one of the number. In both the original and the reissued pat- 
ents the state of thé art, and the object of the invention, are described as 
foUows: 

"Trangom lifters hâve heretofore been constructed with a long uprlght rod, 
or handle, joihted at its upper end to a lifting ann, which extends to, aûd ik 
connected with, the aide or edge of the transom sash, the sasll being bpened 
or closed by a vertical movement 6t the long rod. When thus bonstructed, 
the upright rod is liable to be bent by the weight of the transom, owing to 
the want of support at or near the point of junction between the long rod 
and the lifting arm. The object of ray invention is to remedy this difflculty, 
and, to such end, it consists in providing the proper support, or support and 
guide, for the upper end of the lifting-rocï, during its vertical movements, and 
while at rest. This may be acconipliahed in a vari^ty of ways, one of which 
I will now proceed to descnbe in détail." 

The third claim, which is the only one alleged to be infringed, and 
which is the same as the original second claim, is as follows: 

"3. The guide, G, arranged above the junction of the lifting-arm and up- 
right rod, in combination with the prolonged rod, h, the guide, G, and arm, 
A, substantially as and for the purpose specifled." 

The first claim ofth« reissue is a broader one, and was not contained 
in the original patent. 

In Wollensakv. Reiher, 115 U. S. 87, 5 Sup. Ct. Rep. 1137, thia reissue 
was examined by the supreme'court, which defined the extent of the pat- 
ented invention as follows: 

"The spécification of the complainant's patent undertalces broadly to de- 
scribe the invention intendedto bé embraced in it as 'any construction, eoûï- 
bination, or arrangement of parts which sliall support the long or operàting 
rod, and prevent it from being bent or displaced by the weight of the transom*' 
Tîut, having référence to the state of the art at tlie date of the alleged inven- 
tion, and theplaims of the patent, the patentée must be limited to thi^com- 
bination, with a transom, its lifting-arm and operàting rod, of a guide for the 
upper end of t}ie operàting rod, prolonged beyond the junction with the lif tîti^- 
arm, so as to prevent the operàting rod from being bent or displaced l)y the 
weight of the transom. Putting by the question whether this is a patentable 
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invention, în view of the existing state of the art, the claim must be regaxded 
as a narrow one, and limited to the particular combination described." 

Thereupon the first claim of the reissue was disclaimed, and the pat- 
ent was limited to the second and third claims. 

In this case, infringemeut of the third claim not being denied, the only 
question is the one which was mentioned, but was not decided by the su- 
prême court, viz. , whether the invention is a patentable one, in view of 
the existing state of the art. It will be noticed that the spécification 
States that whereas, before the invention, the long upright rod of the 
transom lifter was jointed at its upper end to à lifting-arm, which waa 
connected with the edge of the transom, thé patentéd improvement 
consisted in providing a proper support, or support and guide, for thè 
upper end of t^he lifting-rod, in order to prevent its being bent by the 
weight of the transom; and it furlher appears, from the décision of the 
suprême court, that the mechanicàl means were a guidé or ioop for 
the upper end of the bperating rod, provided beyond the junction with 
the lifting-arm, The guide above tiie junction, ^nd the prolongation 
of the rod, constîtute the improvement. In the absence of other knowl- 
edge, in regard to the state of the art, than that disclosed by the pat- 
eht, thé patentable character ô'f thé invention would seém to me to be 
but slénder) because the stréngthening and support of the rpd by means 
Qf its extension, and its. confinement withîn an additional metaîlic Ioop 
or eye, seem to be the obvious suggestions which would naturally co- 
eur to à mechanic. This doubt receives some additional strength from 
the Bayley & McŒuâky patent bfJuly 7, 1869, which described an in- 
vention for opening and closiiig à séries of railroad passenger car ven- 
tilators or transoms. It consisted of a long rod, sliding horizontally 
in a séries of guides paSt the séries of Windows, and connected with each 
window by a.separate arrn, so that, by sliding the rod forward or back- 
ward.thé Windows will. bè opened or shut. The devicé, held vertically 
instead of hbriiontally, closely fèsembles the plaintifiPs lifter. This is 
not an anticipation of the patent inî suit, becauae there is no lifting of a 
window which bears its weight npon the rod; and, in order to open a 
séries of light ventUators by a horizontally moviûg rod, the same pré- 
cautions, agftinst the bending o|; the.rod are not required which arenec^ 
essary to overcome the direct weight and pressure of a heavy transom 
(Upon a rod which moves vertically. The only fact copnected with the 
patent whiçh I now regard of importance is that the inventpr naturaDy 
extended his rod beyond the end window, and beyond the junction of 
the rod with the lifting-arm connected with that window, and supported 
.H^e rod ïn a guide-eye, and thus indicated, that, given a transom, or se- 
.jties <Jf transoms, to be opened by a long rod, inoving horizontally or 
viertically, iwhich opens each transom by a lifting-arm connected there- 
With, there must naturally be an extension of the -rod for a greater of 
leSë" distance beyond the junction, and a support fbr the end of the pro- 
lôlîèéd rod. 

It is said that the validity of this patent bas been settled by acqui- 
escence of the public therein, and by an adjudication of.the circuit court 
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for the Northern district of Illinois. The défendant in WoUemak v. Rei~ 
her sucçessfuUy defended against a broad construction of the first claim 
of the reissue before the circuit and suprême courts. After the disclaimer 
a new bill against the same défendant was filed in the circuit court for the 
Northern district of Illinois, which was demurred to, it is said, upon the 
ground of the non-patentability of the third claim, which was manifest 
upon the face of the patent. The défendant did not appear to argue his 
demurrer, and, after it was overruled, abandoned further litigation. I 
do not think that the overruling of a demurrer which the défendant re- 
fused to argue, can he fairly considered to be an adjudication in fevor of 
patentability. 

Neither, in view of the litigation and its results, bas there been such 
an acquiescence in the validity of the reissue as to raise a presumption 
in its favor. Neither did the acts of those who represented the défend- 
ant in the eity of New York, in eoliciting and inserting advertisements 
of the WoUenisak lifter in their trade catalogues, create such equities as 
to call upon the court to stop the défendants' présent infringement. The 
décision of the suprême court had the effect of casting a doubt upon the 
patentability of the invention, so that the manufacturera were justified 
in a new examination of the character of the patent, notwithstanding 
their former policy of non-interference, or of aifirmative récognition of 
its validity. There is, in my opinion, such a fair and ireasonable ques- 
tion in regard to the validity of the third claim, as to prevent the issu- 
ing of an injunction pendente lite against its infringement. 

Keissue No. 10,264. The invention of this reissue was an improve- 
mentupon the lifter described in reissue 9,307. It provided " means 
for supporting the upright rod against the bending pressure of the sash 
when the latter is hinged at the bottom," and "improved means for Con- 
necting the lifting-arm to the transom." The only question which need 
now be considered is in regard to the validity of the claims which are 
said to hâve been infringed, This reissue bas also been before the su- 
prême court in Wollenmk v. Reiher, 115 U. S. 96, 5 Sup. Ct. Rep. 1137, 
in which case a demurrer to the bill was sustained, upon the ground that 
on the face of the bill, which contained copies of both original and reis- 
sued patents, the claims which were alleged to be infringed, and which 
were the same as those which are the subject of this bill, were expan- 
sions of the original claims, and not covered by them; and that the man- 
ifest delay of two years or more in applying for the reissue made it in- 
vaiid, uniess accounted for and shown to be reasonable; andthat the bill 
did not adequately explain the cause of the delay. The question, there- 
fore, for considération is whether the cause of the delay is now adequately 
explained apd shown to be reasonable. The original patent wasgranted 
in March, 1874. The reissue was applied for in May, 1882. The pat- 
entée shows reasons for the delay from 1878 to 1882, whether adéquate 
or inadeqiiate it is not necessary to consider, because he does notattempt 
to show any reàson for thé delay from 1874 to 1878. There was, so far 
as appears from, the bill, or from the affidavit, a contented acquiescence 
in the character and extent of his patent for four years; and therefore 
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there was a delay, the cause of which bas not been explaîned, for a pe- 
riod of time whicb compels the court to déclare tbat tbe expanded.claims 
are invalid. 

"The settled rule of décision is that if it appears, in cases where the 
claim is merely expanded,that the delay bas been for twoyears or more, 
it is adjudged to invalidate the reissue, unless the delay is accounted for, 
and excused by spécial circumstances which show it to hâve been not 
unreasonable." Wolkmak v, Eeiher, 115 U. S. 96; 5 Sup. Ct. Rep. 
1137. 

Patents Nos. 191,088 and 196,851. The first and second claims 
only of No. 191,088 are alleged to be infringed, and are as follows: 

"1. The sliding block, 0, carrying the spring locking boit, g, in corabina- 
tion With the flxed guide-bar, B, Connecting rod or rods, h, and the operating 
cord or cords, /, gubstantially as described, for the purpose specified. 

, "2, The corabination of the operating cord, /, with the spring locking boit, 
g, and the slidhig block, C, to which the sash is connected, arrangea as de-, 
scribed, 80 that the act of puUing the cord backward shall diseugage the lock- 
ing boit from the bar, B, and a continued downward pull upon the same cord 
shall raise the sash, substantially as described." 

On final hearing of a bill in equity upon this patent, founded upon 
the same infringement which this défendant bas committed, viz., the 
construction of lifters under the Eeiher patent, No. 226,353, dated April 
6, 1880, Judge Blodgett found the fact of infringement, and construed 
the WoUensak patent as follows: 

"The éléments in patent No. 196,861 seem to be — First, a long stationary 
guide, provided with holes and notches to receive a spring locking boit; sec- 
ond, a spring locking boit, adapted to fit into the holes or notches in the long 
stationary guide, and thus to lock, automatically, the transom at différent de- 
grees of opening; third, a sliding block, or head-piece, carrying a spring boit 
up and down the stationary guide, so that such spring boit can automatically 
Iqck the transom at any desired point; a,nA,fourth, means for disengaging 
the locking device, and opening and shutting the transom with one hand, and 
without changing the hold. " Wollensak v. Reiher, 28 Fed Rep. 424. 

In the Reiher Casey the patent of William P. Hagadorn, dated Febru- 
ary 8, 1876, in which a notched rod slides through a stationary socket, 
was before Judge Blodgett. In this case two additional patents, not 
in the Illinois case, are relied upon, — one to John E. Beanland, dated 
February 16, 1875,and the other to George Hay es, dated March 9, 1869. 
I do not think that the character of this additional évidence is such as 
to cause me to differ from the opinion of Judge Blodgett. 

The spécification of patent No. 196,851 says that — 

"The présent invention is an improvement upon the transom lifter and 
look patented to me March 11, 1873, No. 136,801, (Beissue 9,307.) and which 
consists in a long, vertical rod, guided in loops or eyes on the aide of the door- 
jamb, and connected to the transona by a jointed arm, the upper eye being se- 
Cured to tbe, jamb above the junction of the rod with the pivoted arm, for the 
purpose of guiding the upper end of the rod, and preventing it from bending 
and binding under the weight of the transom. My improvement consists in 
dispensing with the guide-eyes, and employing instead a long métal plate, 
slottedat tbe upper and lower ends, az)d secured to or let into the door-jamti 



THE JOHN H. PEAESON. 845 

over a vertical groove, în which the guide-rod is plaeed. The lower end of 
the rod is connected, through the slofc, with an operating knob in front of the 
plate, and its upper end is also connected, through its slot, with the jointed 
arm by which the transom is moved." 

The claim of the patent was as follows: 

"The plate, C, slotted at both ends, and attaehed to the door-jamb, in com- 
bination with the guide or operating rod, E, connected to the lifting-arm of 
the transom, and carrying the lug, h, at one end, and the adjustable knob, G, 
at the other end, substantially as described, for the purpose specifled." 

The file wrapper and contents of the patent were not before Judge 
Blodgett, who considered that, while the plate was a slotted one, it was 
not imperative that it should be actually slotted at both ends. Thé "file 
wrapper and contents " of the patent are in this case, and it appears that 
the claims in the application, which simply described the plate as slotted, 
were voluntarily erased, and the présent claim of a plate slotted at both 
erids was inserted by amendment. The slotted plate is the important 
thing in thé patent,, which is a very slight improvement upon reissue 
No. 9,307, and, I think, should be strictly confined to the particulars to 
which the patentée limited fais invention, as appears from the amend- 
ments to his application. The defendant's lifter is not slotted at both 
ends, and is, therefore, not an infringement. 

Lét thefe be an injunction against an iiifringement of No. 191,088. 
The other motions are denied. 
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FiLiBEETO et (û. V. Taylob. 

(Circuit Court, D. Moêsacliusetts. January 18, 1888.) 

1. Shipping — Chaktbb-Paett— NonTHEKN Passage. 

The term "northern pasBage, " as used in the Mediterranean fruit trade, and 
incorporated in a charter-party to ship fruit from Sicily to Boston, held to hâve 
a distinct meaning, and that its course is from Gibraltar north of the Azores, 
if possible; if not, just south of the islands; thence to the soutbera point or 
tail of the Great Banks; and then direct to port. 

3. Samk. 

In an action for damages; for loss of a cargo, where the charter-party pro- 
vided that the vessel should take the "northern passage, " held that, in the ab- 
sence of any known passage to which that description had been given, the 
ship was bound to keep t^e coolest passage those in the trade were accustomed 
to keep. 

In Admiralty. 

The bark John H. Pearson was chartgred to carry a cargo consîstîng 
mostly of oranges for the libelants, Filiberto and others, from Palermo, 
Sicily, to Boston, Massachusetts. The charter-party contained the words, 
^'çaptain engages himself to take the northern passage," inserted at the 
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instance of libelants, for the benefit of the cargo, and written into the 
printed blank. The cargo was badly damagéd on the voyage, and this 
action broùghi; to recover for thé loss. The case was once tried in this 
court, and an appeal taken to the suprême court, (7 Sup. Ct. Rep. 1008,) 
and , under the décision there, cbmes back to the circuit court for further 
proceedinga in conformity therewîth. 

JET. W. Putnaia, for libelant. 

John 0. Dodge & Sons, for claimant. 

CoLT, J. Under the décision of the suprême court, (121 U. S. 469, 
7 Sup. Ct. Eep. 1008,) this case cornes back to the circuit court for fur- 
ther proceedinp, in conformity with the opinion. The court, in its 
opinion, says: 

"Wfiat • the northern passage,' as, used in this contract, means, therefore, is 
eitbera question o>f fact> or a question of construction applicable to understood 
facts. If it is, as the court below says it appears to be. a term of art, whicb, 
taken by itself, without the aid of the testimony, is uriintelligible, then it» 
meaning in 'the art'^ — the tràde— is one of the material facts in the case on 
trhich the rights of the parties dépend, and it should hâve beenfound and put 
into the 0ndings of fact whlch the circuit court was required by law to make.^ 
• * * If, in point of fact, there is no passage to which the name or de- 
scription of < tbe northern ' ba^been given in the trade, then the question be- 
comes orie of construction, as applied to the knownfactsof the business. The 
inquiry is not as to which passage would be the quickest, or even the best, or 
which another contract would require of anotlier vessel, but wliich is 'the 
northern passage,' within the meaning of thjs contract. The évident purpose 
of the libelants was to keep the. vessel as far as possible in the coolest of the 
passages that those engaged in the trade were accustomed to take; because it 
is found as a fact in the case that a cool température is necessary to the prés- 
ervation of the cargo, and that the coolest water is north of tbe Gulf Stream, 
owing to the fact that there is à cold current between it and tbe American 
coast, moving in an opposite direction." 

As to what constitutes a "northern passage" from Gibraltar to Boston, 
within the meaning of the charter-party , the libelants in the district court 
called 10 witnesses, and the claimant 13. In the circuit court the libel- 
ants called seven more witnesses, and the claimant hope; From a care- 
ful examination of the record, I cannot but condude that the libelant» 
bave sbown by a prépondérance of évidence that in the Mediterranean 
fruit tràde the terni "northern passage" had a distinct rbeaning, and that 
it was a course from Gibraltar north of the Azores, if possible; if not> 
just south of the islands; thence to the southem point or tàil of the Great 
Banks, and then direct to Boston.' The testimony of the libelants seema 
to me to be, on the whole, more definite in character, and more disinter- 
ested, and therefore of greater weight, independently of the question of 
the number of witnesses. But, even if it should be considered that 
there is no passage in the trade to which the name of "the northern" 
coùld be givenj lam satisfied upon the évidence that the vessel did not 
take the course which it was understood by the contract she should hâve 
t^en; The suprême court déclares that if there is no passage tô which 
the description bf "the northern" has been giVea in the trade, theh th& 
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qiiestion becomes one bf construction, as applied to tte known facts in 
tiie business; in other words, the vessel should hâve been kept in the 
coolest of passages that those engagea in the trade were accustomed to 
keep. It seems tome dear that the cool passées those engaged in the 
trade usually took were to the north, or just south, of the Azores, and 
from thence to the southem point of the Great Banks; and that the John 
H. Pearson, by not taking this course, violated an express provision in 
the charter-party. In either view of the construction put upon thèse 
words, "the norithern passage," by the suprême court, I am of opinion 
that the libelants hâve made out their case upon the évidence, and that 
a decree should be entered in their favor. 



The Wm. Kraft. 

Snowden et ai. v. Hodgson et «tl. 

(Dùiriet Owrt, W. D. Penntyhania. January 18, 1888.) 

Obi.U8toi7 -vrem Pœb— Tua and Tqw — Unbafb Condition of Tow— Esowi- 

■ E»4lt Oï BiSK. 

A toyr-boat, bttving a tqw in charge, attempted to run past the piers of t 
bridge on a bad night, and.in, a high vind. The to'w collided witb one of the 

E\tni and sunk. The impingement, howerer, was so slight that if the tow 
ad beeà in goqd order no serioua mischief would bave ensued. When the 
trip was undertàken it was known to both the owners of the tpw and the mas- 
ter, of the tow-boat that the tow was unflt to encounter the hazards of the 
' trip; Held, that négligence was imputable to both parties, and but half dam- 
. aees were recoTèrttblebT the owners df the tow. ; . 

In Admiralty. 

Libelsby C* L. Snowden & Co. against Henry M.. Hodgson and others, 
lateowners of the tow-boat Thie Win. Kraft, to reoover damages for ob- 
ligent towage, causingloss of libelant's boat. 

Kiuâée Reed, for libelants. 

Ikum s. Vcsn Voorim, forrespondents. 

AçHESoït, J. It bas been held that ît is négligence in both the owner 
of the tow and the master of the tug to proceed on a voyage witb a tow 
known to both to be unflt. to encpunter .the hazards of the trip, and, in 
case of the loss of the tow due to such concurrent négligence, the damages 
BhOuîtf be eqnally divided betweeh the parties. Mamn v. The TTm. iHur- 
toii^ft, 3 Fed. Rep. 404; The Wm. Gox, 9 Fed. Rep. 672; Cbrwio% v. Ross, 
il Fëd. Re^. ^42; The Bèi'SehUnm, 16 Fed. Rep. 270. A careful con- 
sidération of the proofs in this case bas brought nje to the conclusion that 
this principle is jiiiÉtly appiiéàliiè hère. Thè libelants' flat-boat was very 
old, — weU nigh wom out, — and had been sided up to hold a cargo of nut- 
coal, witb which it was loaded deep down in the water; and it was leak- 
ing badly. Thèse facta were known to Browu, the master of the Wm. 
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Kraft, and to: Sloan, the engineer andone of the owners of the boat. 
They both hesitated to take the flat-boat in charge because they consid- 
erèd it bazardons to undertake to tow it in its bad condition. The Wm. 
Kraft hitched to the flat-boat after dark, aboùt 8 or 9 o'elock. Sloan 
saya: "The night was very windy and bad." The risky condition of the 
flat-boat was fully known to the libelants, or at least to their agent, Liv- 
ingston, who delivered it to the tow-boat. I think it clear that the im- 
médiate cause of the sinking of the flat-boat was its collision with the pier 
of the Redstoné bridge. But the impingement was so slight that if the 
flat-boat had been staunch and in good order, it is not at ail likely that 
any serious mischief would hâve ensued. Indeed, the unfit condition 
of the tow contributed directly to the disaster. But then, on the other 
hand, as the master of the Wm. Kraft had undertaken to tow a flat-boat 
known to be so tender as not to be able to endure knocks which would 
not hurt sound vessels, it was his duty to exercise care commensurate 
with the necessities of the Occasion, and he should not hâve attempted 
to run past the piers of the bridge on a bad night, and in a high wind. 
The Mohler, 21 Waïï. 2S0. 

The alleged agreement that the flat-boat should be towed, atthe risk of 
the owners' îs iiot satisfactorily established. This is not set Up in the an- 
^wer,. and neither Brown nor Sloan testifies to any such agreement or un- 
dèrstanding. "this défense, urged at the hearing, rests exclusively upon 
the unsuppôrted recollection of two bystanders, Province and Swaine, as 
to the laii^uage which (they say) Sloan used in his conversation with 
Livingston when tho flat was taken in tow. But the prooâ in the whola 
do not sustain this'defense. 

As there was a nécesaity to remove the wreck oui of the channel of th» 
river, I think the cost thereof is a proper item of claim hère. Correct- 
ing, then, the mistake admitted to exist in the libelants' bill, the dam- 
ages are as folio ws. viz. : 

Nttmtier of bushels of nut eoôi, . . - - 6,100 

Oootraetpriceper bu8helr(iticluding flat-boat,) • - 7cta. 

«427 00 
Ueduct for towage and toUs, - • - » « 81 16 

, ,. » . «395 84 

'^Lâd coat'ôf temovinig wreck, - - - - 177 92 

' Total damages, - t - - . ■- $578 76 

T^e libelants are entitled to a deçfee for one-half of the damages, viz., 
$286.88, with'interest thereon ftom tlie date of suit. The unexplained 
delay in suing justly deprives the libelants pf interest from the date of 
theloss. ■" . .,'.;','■•, 

Let a décrW be. drawn in aççordaflice with this opinion. 
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Daniel v. Bkown et cd. 
{Oireuii Court, D. Colorado. February 17, 1888.) 

1. FeAUD— PlTRCHASE OF MlNINS PROPEETT — OONCBALMBNT. 

Plaintifl alleged in his bill that défendants, having discovered rich ore In a 
mine partly owned by him, fraudulently concealed tliis fact from his agent 
and co-owner, and thereby induçed him to sell plaintifE's interest in the mine 
for mucli less than its value, at the saine time purchasing the agent's interest 
in the same mine for a sum certain, withthe promise ofadditional compensa- 
tion to the agent, conditioned on the value of the ore they might taise eut. 
Seld, that thèse facts, if proved, would avoid the deed. 
8 Samb. 

In a suit to sét aside a d'eed of minin^ property on the ground of fraud, 
plaintiff's évidence, on motion for a receiver and an injnnction, showed that 
défendants had discovered ore on the mine bef ore they hought plaintifE's inter- 
est in the miné from his agent, but he dîd not clearly prove that this discovery 
had béen concealed from his agent, and f ailed to prove, as alleged in his bili, 
that défendants agreed to pay the agent additional compensation for his own 
interest in the mine, which they had also bought, conditioned on the value, of 
the ore tKey Inight take out. The agent received a larger proportional priée 
for bis own interest in the mine than that he obtained for plaintiff. Held, that 
the évidence ^as insufflcient to sustain the motion. 

In Equity. On motion for injunction and receiver. 
, ;^his was a suit brought by George M. Daniel against David R. C. Brown, 
^liper T. Butler, James M., Downing, John C. Eames, George H. Hew- 
îtt,; J. F. Downing, and J. C. Bâtes to set aside certain conveyances. 
The bill allèges that plaintiff au thorized one Thomas Bracken to sell plain- 
tiff's half interest in a certain mine for the best priée he could obtain, not 
less than $5,000; that défendants Brown, Butler, Eames, and Downing 
discovered a large body of valuable ore on this mine, and, fraudulently 
concealing this discovery from Bracken, induced him to sell to défendant 
Hewitt, for their benefit. plaintiff's half interest in the mine for $5,000; 
that, at the same time, they purchased Bracken's quarter interest in the 
same mine for $3 ,000, and the promise of a larger sum, conditioned upon 
the value of the ore they might take out; and that défendants had taken 
$250,000 worth of ore from the mine. 

C. J. Hughes, for plaintiff. 

Patterson & Tfumaa and J. B. Belford, for défendants. 

Hallett, j. I think the bill in this case states facts which, îf sup- 
ported by évidence, would call for the relief which the plaintiff demands, 
and the question whether the plaintiff be entitled to any such orders as 
he now âsks foi* turns upon the évidence. I think the évidence tends to 
prove that ore was discovered in this mine by Mr. Eames before the con- 
tract was made for the purchase of the property. I do not attach much 
T^eight to; tbe circumstance that Mr. Bracken got more for his interest in 
the property, in proportion to the amount of his interest, than that which 
maa, given to the plaintiff. , It often happens, among tenants in common, 
that one asks more for his interest in the property than is obtained by 
another, and, according to my observation, those who own small inter- 
v.33F.no.l5— 54 
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ests very commonly do ask more than the owners of larger interests. It 
is true that, under some circumstanees, and especially when there is 
reason to believe that the agent is not acting in good faith, the fact that 
more is paidto him for any interest that he may hâve in the property 
than he gets for his principal naay be of some value; but upon that cir- 
cumstanctj alone I should not attaeh very much importance to it in reach- 
ing a conclusion as to whether fraud was practiced in the negotiation. 

If, as.^lleged in this bill, Mr. Eàmea covered np the ore with a view 
to conceal it, and to make a better bargain than.he would otherwise hâve 
been able to iriake, the plaintiff nlight, I think, avoid the sale upon that 
ground. But the évidence upon that point is nôt satisfactory. One 
witness tçstifies to it on hehalf of the plaintifi", and that ismetby the dé- 
niais of the défendante, and by the testimony of other witnesses whp ap- 
pea,!- to haw^had aa good opportùiiities to know the fact as the plaintiffs 
•witness. Soialso, if there was an agreement by Mr. Brown to payfrom 
the proceeds of the mine further and additional considération to Mr. 
Brackeh, that would be a fraud lipOn plaintiff herfi— woulji show that 
improper influences bad been used to obtain the contract from Braoken, 
— and upon that the sale, as I think, might be avoided. But the évi- 
dence upon that point fails also. The. plaintiff allèges it in his bill, and 
he récites in the affichi,Vit which he has filed son?ë statements that hâve 
been njade l»y Mr. Brackén in respect to iti but thàt cannot be regaided 
as évidence/ The plaiûtifif knew nothing, çiî that himself, and apparèntly 
he is drivën tb rely upon the testimony "ofBrakeri in respect to it, and thàt 
testiiubhy hss not been given. So tilatj whatevét the plaintiff àiay be 
able to pfpvè upon thé final hearingof this case,'a8 alleged by hiin in his 
bill, and as fa^ will bave to maintain it if he expects relief, is not stis- 
taiïiêd' in à Eqàhher which calls for any action of the court at this time, 
and théïtiû*tibii foi^ ah' injuctidû and for a receiveir is denied. 



Lee et al. v. TEliBEtL et ali 

{OtuKUît Court, 5; D. New York. October 28, 1887.) 

jTOaMBNT-^PwiADiNG JcBisDicTioNAt FA.qTs— CoDB Qiyii. Pkoc. N. y. S B83. 
Under Code Civil Proe. N. Y. § 583, providing that in pleading a Judgment 
it sbàll'nbt bë necessAry to allège the jurisdictional fàcts, but that jt imay be 
Btated tbat it was "duly given or made,'' au allégation of the appointaient of 
commissioners by a judgment "duly made by and entered in" a certain court 
ie âufflclent. 

At Law. . Defnnrrer to the complaint. ' ■ ' 

Richarii H. Lée^ Henry H. Eaton; C. E. Stuart.'ànd R. T. Barton, 
plairitifGs,' Sùéd Henry S. Tërbell, William J. BéSt, et ai., àlleging thàt 
•thèy *ereappointed spécial commissionérs by à judgment duly made 
and éntfered in the circuit court ôfRichmond, Virginia, and that the dé- 
fendants made certain bonds to them. Défendant Terbell demurred, al- 
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leging that the judgment under which the coinmîssîoners were appoînted 
was not smfficiently set out. 

P. Edceraon, for plaintifFs. . 

JohnWindow, for défendants. 

Wallace, J. Upon the argument of the demurrer to the complaint. 
althougb no doubt was entertained that the second ground of demurrer 
was not tenable, it was doubted whether the first ground was not well 
taken; and I was inclined to the opinion th^t the averments were not suf- 
ficient to show that the plaintiffs had légal capacity to sue, because of 
thé failure to allège the facts showing that the circuit court of the cit)»^ of 
Bîchmond had jurisdiction of the subjectr-matter of the action, and of the 
person of the défendants therein. Section 532, Code Civil Proc., dis- 
penses with the necessity of alleging thèse jurisdictional facts; and the 
complaint confonns to the requirements of that section by the averments 
that the judgment which authorized the plaintif^ to maintain suit in 
theiroflBçâalcharacter waa"duly tnade." 

The dfimiuriei is tberefore overruled, with costs. 



SaNBOEN V. EoDGEES. 

(àireuit Court, W. D. Miehîgan, 8. D. February 91, 1888.> 

1. PowEHS— Op Attobnet— Retocabilitt. 

A déclaration set out a power of attorney given by défendant to plaîntiff, 
Buthdriziiig him to collect for certain infringements of a patent. It also set 
out a contemporaneous agreement concerning the àmount of compensation 
plaîntiff was to receive, and tiiat he was to hâve exclusive control of such 
business in certain territory. Qn demurrer, Iield, that the power of attorney, 
standing alone, was revocable; but, talien with the other contract, it was 
irrévocable, so far as it had beeu acted upon. 

2. Samb. : , 

Held, also, that the contract was unilatéral, and continued so until its âc- 
ceptance, and that à failure to allège that the plaintiff accepted the contract, 
or entered upon the performance, and gave notice thereof to the défendant, 
was a'fatal defect. 

8. FBAtTDS— StATUTB 0F---t)EMXrBRKn. 

Wben a contract is stated in a déclaration, but it is not alleged whether it 
is in wxiting or not, tl^ere is no ground for demurrer.^ 

'It did notappear on the face of a complaint for spécifie performance that the propo- 
sition f rom défendant, specif ying the conditions on which ne would convey, was not in 
writing. HeW, that the question whether defendant'à proposition was in writiug oould 
not bé ratsed bv demurrer. If raisëd at ail, it must be by auswer. Hayt v. Hunt, 
{CiBlo.)15Pac.Kep. 410. 

When a pleading allèges an agreement which would be within tlie statute of f rauds, 
unlesH in writing, itwill bepresumed to be a written contract. Swetland v. Barret, 
(Mont;.) 1 Pàc. Rep. 745. On the ooiitraiy, it is held in Smith v. Theobald (Ky.) 5 S. 
w. Rep. 394, thàt a pétition based upon a contract required to be in writing, anu signed 
by the défendant, is demurrable if it does not set out the fact of the writing and ^na- 
■ture, 

, A complaint alleging a càUse of action, but omitting the avermeht that an agreeïnent 
retating to la^n'd was in writing, is suffident on demurrer. Qrooe.T. Jenkins, (S. C.) S 
m.ÏÏ.Bep.SSS. 
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Àt Law. On demurrer. 

The plaintiff's déclaration, oinitting tîie formai parts, îs as follows: 

* * * Jesse K. Sanborn complains of Àlexander Eodgers '* * * tôt 
that the said défendant did make and exécute a certain instrumeni, in writlng, 
signed by him, and did deliver the same to the said plaintifE, which said instru- 
ment is in the words and figures following, to-wit: 

"MusKEGON, Mich., July 8, 1881. 
"To Whom It may Concem : This is to certify that I hereby authorize J. K. 
Sanborn to coUect for ail infringements of my patent tooth-bar log-turner, 
No. 81,432, and the reissue of the same, No. 5,487, July 1873, in the state of 
New York and Pennsylvania, the damages awarded to me in the U. S. court 
at Grand Eapida, Michigan, viz., t\yo hundred and forty dollars on each in- 
f ringing machine. Parties so settling will avoid ail f urther trouble, and will 
be entitled to a license to use the same ever afterwards. Said license will be 
torwarded fvom Muskegon by the patentée. 

[Signed] "Alexandeb Eodgers." 

— ^ïhat, at the time of the making and exécution of thé aforeSaid instru- 
ment of writing or power of attorney, the said défendant undertook and 
agreed to and with the said plaintifE, by a contract or agreement then and 
there entered into by and between the said plaintifE and the said défendant, 
to pay to said plaintifE the sum of $100 for each and every Infringing machine 
made or used in violation of the rlghts secured by the letters patent, and the 
reissue thereof, mentioned in said instrument of writing or power of attorney, 
on which said plaintifE should receive or coUect the said sum of $240, in 
the States of New York and Pennsylvania, and the like sum of $100 on each 
infringing machine for which, the money should be paid to said défendant, 
whether the same should be paid to or eoUected by said plaintiff, or to or by 
said défendant, or to or by any other person for the said défendant, in the said 
States of New York and Pennsylvania. And the said défendant on, to-wit, 
the day andyear aforesaid, furthér agreed to and with said plaintifE that he, 
(said défendant,) would not send any agents to look up infringements within 
the said states of New York and Pennsylvania, or in any manner interfère 
with the business of coUeeting information, évidence, or damages coneerning 
cases of infringements as aforesaid. That by virtue of the authority contaiœd 
in said instrument of writing or power of attorney, and in pursuance of and 
upon the faith of said promise and agreement of défendant, said plaintifE did 
proceed to make the collections so authorized and prpvided to be made by him, 
and did proceed to make the collections so authorized and provided to be made 
by him, and did continue in said business and employment for a period of four 
years, laboriously and faithfuUy performing his duties according to the terms 
of his agreement made with said défendant; and, in So dolng, said plaintiff 
did expend a large sum of money, to-wit, the sum of $3,000, and also a large 
amount of time, to-wit, four years, in making search for cases of infringe- 
nient of said letters patent, and the reissue thereof, in said states of New York 
and Pennsylvania. That by meàna of such labor and expenditures, said plain- 
tiff had, at the date of transferring by said défendant of bis rights to said 
letterspatent as hereinaf ter set forth, discovered and procured proofs to estab- 
lish a large number of cases of such infringement, to-wit, 200 cases in the said 
states of New York and Pennsylvania; whereby said plaintiff earned and be- 
came entitled to coUect and receive f rom said défendant, the sum of $100 for 
each of said cases of infringement so discovered, and the proofs to establish 
which were so furnished as aforesaid by him. That, by means of such labor 
and expenditures, said plaintiff also discovered the names of, to-wit, 50 othei 
persons, in the said states of New York and Pennsylvania, and had, at tht 
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date of the transferring by said défendant of his rights to said letters patent, 
as hereinafter set forth, commenced proceedings t'or procuring the proofs to 
establisli the same in each of said cases; whereby said plaintiff earned and be- 
came entitled to çollect of and receive from the said défendant $100 for his 
services in each of said last-named cases, and the further sum of, to-wit, $100 
in each of said cases for his expenses incurred therein, as above set forth. 
That on, to-wit, the 15th day of April, A. D. 1885, the said défendant sold 
and àssigned, in instrument in writing by him duly executed and delivered, 
to one John ToiTant, of Muskegon, in the state of Michigan, ail his right, 
title, interest, and claim in and to the said letters patent, and in and to the 
reissue thereof, and of the interests theretofore acquired by him thereunder, 
without the consent or concurrence of said plaintiff, and without providing 
for the payment to said plaintiflE of the moneys so due him by reason of the 
services and expenditures theretofore rendered and expended by him, and 
without paying the same or any part thereof to said plaintiff. That said John 
ïorrant has, since the date of the assignment of said letters patent, and the 
reissue thereof to him by the said défendant, taken the entire control of the 
collection of the amounts due and collectible for infringements, the proofs to 
establish which were so discovered and procured by said plaintiff, in the said 
states of New York and Pennsylvauia, and hath refused to recognize or em- 
ploy said plaintiff in said business, or to pay over to him the several amounts 
earned and expçnded by him. And that said John Torrant hath, from the 
date of said assignment last mentioned, prevented the said plaintiff from 
making any collections of the moneys due for such infringements, and from 
acting further under said power of attorney and said côntract with said de- 
fendant, to the plaintiff's damagf-, to-wit, $20,000. Wheref ore an action hath 
accrued to said plaintiff to hâve uf and from the said défendant the said sev- 
eral sums of money so earned and expended by him in looking up said cases 
of infringement of said letters patent, and the reissue thereof, and procuring 
proofs to establish the same, to-wit, the sum of $20,000, and therefor he brings 
suit. 

Défendant demurred to the déclaration on the foUowing grounds: 
(1) It does not appear in and by said déclaration that the power of attorney 
therein set forth was not revocat)le by the said défendant. (2) It does not 
appear in said déclaration that the said plaintiff ever entered upon the per- 
formance, or performed the said côntract, to the knowledge of the défendant. 
(3) It does not appear therein that, during the four yeai's plaintiff allèges he 
operated under the alleged côntract, that he (plaintiff) reported to the défend- 
ant, or in any manner informed him (défendant) of his (plaintiff's) opérations 
under said côntract. (4) It àppears by the terms of the côntract declared 
upon that the same was not to be by its terms performed within a year, and 
lience it was void. 

E. W. Withey, for plaintiff. 

Smith, Nims, Hoyt & Erwin, for défendant. 

Severens, J., (cafter stating the facts as above.) The facts faîrly and 
flufiSciently stated in the déclaration are, for the présent purpose, to be 
taken as admitted. '!|'his being so, the court holds and rules as foUows: 

1. The power of attorney set ont in the déclaration, if standing alone, 
would be révocable. 

2 . But, being cpntemporaneous with an agreement relating to the same 
«ubject between the same parties, it must be taken as part thereof, and, 
^aen accepted, or anything had been done by the plaintiff toward the 
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exécution of tiie con tract, with defendant's knowledge, the power was not 
revocable, at least in respect to those casés in whioh the plaintiflf had 
rendered service, Whether it was révocable at ail, in view of the allé- 
gation thaï the défendant stipulated th'at tlde plàilatiffs service should be 
exclusive of any interférence in that territory, it is not necessary to dé- 
termine. Perhaps the contract and the power were alike irrévocable from 
their date if the plaintifiF at that time gave notice to the défendant of his 
acceptanCe of the offer or promise. Probably the latter is correct. 

3. It was necessary that the plaintiff should, within a reasonable time, 
either havé expressly notified the défendant of his acceptance, or hâve 
entered upon the performance of the undertaking and given notice thereof 
to the défendant. The contract alleged in the déclaration is wholly uni- 
latéral, and continued so until acceptance, either expressed, or implied 
from entering upon the service with the knowledge of the défendant, 
The déclaration is faulty in this particular. 

4. It is alleged that the défendant assigned his patent and "ail inter- 
ests acquired thereunder" to another without the consent of this plaintiflf, 
and without providing for payment of plaintiflf. The court is inclined to 
hold that this disabled the défendant irom doing those things in respect 
of his contract with the plaintiff, — ^if the contract was closed by acceptance, 
— which are fâirly implied from the contract, and put such obstruction 
in the way of its exécution, aa to justify the plaintiff in treating it as 
repudiated by the wrongful act of the défendant. But as the demurrer 
is sustainedon other grounds, no definite opinion is now declared. 

5. In respect to the objection that the alleged contract was within the 
statute of frauds, ànd so should bave been alleged to be in writing, the 
ruling is that this question is not before the court. It is not necessary 
to allège thàt it Was in writing, but only that thé contract was made. 
The point can only arise upon an offer of testimony, where the déclara- 
tion does not allège it was by paroi. 

The demurrer must be sustained. Leave will be given to plaintiff to 
amend his déclaration, otherwise there must be judgment for the de- 
fendant. ' 



■WUNDEELICH V. MaYOB, EtC, OF NeW YoRK. 

{Circuit Court, 8.D. Neia York. February 18, 1888.) 

MUTTICI^Ai:, COEPORATIONB— NeGLIGENCB— DkFKCTIVB StbBETS — EVIDBNOB. 

In an action f or personal injury, received on the streets Of the défendant 
City, testituQny was admitted, against the objection of plaintitî, on the point 
of due,careo| the streets, tendingto show that défendant had about 548 miles 
of streets, and 843 miles of sidewall:. Held, that as the verdict of the jury 
wàs in fàvor éi the plaintifl, the admission o€ such évidence did not préju- 
dice him. 
Damages — Inadeqtjacy — î*ERSQNAii Injuries. . , 

In an action for personal injury a judgment of $300 will not be set aside as 
inadéquate, when its injustice is not apparent to every One, damages being 
peculiarly within the province of the tury. 
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At Law. On motion for new trial. 

This action was brôught by Otto Wunderlich agaînst the city of New 
York, to recover damages for personal injury on tïe street of défendant 
city. Judgtaent for pkiritifif for $300. PLaintifif moves for new trial. 

L. Laflin Kellogg, for plaintiff. 

David J. Dean, for defeiidant. 

Whebleb, J. This action was brought to recover damages for Per- 
sonal injuries received by the plaintiff in conséquence of being thrown 
from his wagon by a hole in West street. The plaintiff's évidence 
tended to show that he received a severe contusion of the hip by the fall 
from his wagon, which affeCted his nervous System, and conâned himto 
his bed most of the time, and kept him under a doctor's care for about 
three weèks; that he had not fuUy recovered, and the disability and 
Buffering were likely to be permanent. The évidence of the défendant 
tended to show that the injury was not probably permanent; and,again8t 
an objection of the plaintiff, that the défendant had about 548 miles of 
streets, and 845 miles of sidewalk, to take care of. The jury returned 
a verdict for the plaintiff for 8300 damages. 

The plaintiff has moved for a new trial because of the admission of 
that évidence, and the smallness of the damages. The testimony ob- 
jected to was admitted upon the point of due care of the streets, on the 
authority of Reed v. Mayor, 31 Hun, 312. If the ruling was wrong it 
did not préjudice the plaintiff, for the finding of the jury on that Jtoint 
was in his favor. The verdict cannot, therefore, properly be set aside 
on account of that rulingi 

There was- no measure of damages laid before the jury by proof enti- 
tling the plaintiff to any exact, or nearly exact, sum. It ail lây in the 
Sound discrétion and judgnient of the jury; and they were so instructed. 
Their duty was to award mofe orless, as they shoold find the injury 
more or less sevwe and permanent. Some might think, upon the évi- 
dence, that it was slight,' and others that it was quite severe. The 
amount of the damages was peculiarly within the province of the jury, 
and their finding on that subject should not be disturbed, unless, as was 
said by Kent, C. J. , in Odeman v. SouihvAck, 9 Johns. 45 , it was so out- 
rageons as to strike every one with its enormity and injustice. Leeda v. 
GWitgrAt' Cb., 90 N. Y. 27; Hàyioard v. Newton, Strange, MO; Barker 
V. />iaîie, là. 1051; TawUon v. Smith, 9 Pick. 11. That is not so in 
this case. 

Motion for new trial denied. 
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Kellby V. Penksylvania R. Co. 

.■ ■ ■ l ■ 

: {Circuit Comt, B.J).Neti) York. February 10, 1888.) 

1. New Teial — Miscondtjct op Jubt— Eecommendation bt Juky. 

In an action against a railroad company by an employé for injuries received 
while in its service, the jury returned a verdict for the défendant, and at the 

'. sametit^ethfeforeman handed the clerJî a paper, signed by him, stating that 
the jflry >yould recommend the défendant to reiinburse the plaintiff for ex- 
pensè and loss of time caused by the accident Thére was nothing but mère 
outside Btatéments' of the juroris to show that the ftgreement to recommend 

. influenced them in flnding theiryerdict. ^eM not such misconduct as would 
warriant Sj^ttingaaide the verdict, étalements of jurors not being admissible to 
show ihis6ohduct by them. 

• . SaMB— VEïlDItlT CONTKABT TO EVIDBNCE. 

' In anaction against a railroad company for injuries received from being 
, caught between two of défendant' s vessels, some of the évidence tended to 
showthat th>e in jury was caused bytheacts of defeh^ant's servants, and some 
that it was caused by the motion of the tide. Upon a former trial the jury 
had disagreed. Held, that the verdict for défendant was not so manlfestly 
against the prépondérance of the évidence as to warrant setting it aside. 

At Law. Oïl niotion for new triai. 
flêr7)ian ^. ^i^ooi, for plaintiff. 
Osborn E. Brvght, for défendant. 

Wheeleb, J. This action was brought to reçoyer for personal inju- 
ries received by tbe plaintiff from being caught between two vessels be- 
longing to the défendant, while assisting in pushing oUe past the other 
in a slip belonging to the défendant, when in its employ. The plain- 
tiff 's évidence tended to show that another of the defendant's vessels was 
run against the one he was pushing, and caused tiie injury to him. The 
defendant's évidence tended to show that it was not, and that the injury 
was caused by the motion of the waters given by the tide, and by pass- 
irig vessels. Tbe défendants also claimed that those in chai-ge of the 
other vessel were fellow-servànts of the plaintiff, and that, if they did 
run the other vessel against tbe one he was pushing, he would be barred 
from recovering of the défendant for any damage thereby cauâed on 
that accountii! The jury were instructed that the captain and crew of 
the other vessel, employed for a purpose independent of that in which 
, thc; plaintiff was engaged, would not so be fellow-servants of the plaintiff 
that he could not recover of the défendant for injuries done to him by its 
being carelessly or negligently run against the one on which he was em- 
ployed, and the question whether it was so run against the one that he 
was on, to bis injury, without bis fault, was submitted to the jury in a 
manner to which bis counsel took no exception. The jury returned a 
verdict for the défendant, and, at the same time, the foreman handed to 
the clerk a paper signed by him stating that the jury would recommend 
to the Pennsylvania Railroad Company that the plaintiff be reimbursed 
for the expenses incurred, and loss of time caused, by the accident while 
in their employ. This paper was handed to the counsel of the défend- 
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ant. The plaintiff moves to set aside the verdict as.beîng against the 
weight of évidence, and for misconduct of the jury in connection with 
that recommendation. 

The cause was tried before upon substantially the same évidence and 
instructions, and the jury disagreed. There was a fair question of fact 
involved, on which there was substantial évidence on each side. The 
constitution of the country, under which the government is carried on, 
and the court sits, provides that this question should be tried by jury, 
and that " no fact tried by a jury shall be otherwise re-examined in any 
court of the United States than according to the rules of the common 
law." Article 7 of amendments. If the verdict was so against the great 
prépondérance of évidence as to show that the jury did not consider and 
act upon the évidence, but weremoved by passion or préjudice, or some 
other motive, to set it aside would be according to the rules of the com- 
mon law. But to set it aside because another jury might find the other 
way would not. The évidence in this case was not so clearly in favor 
of the plaintiff as to show that the verdict for the défendant was not 
fairly reached on due délibération upon ail the évidence. 

The allégation of misconduct of the jury rests upon an affidavit of con- 
versation with a majority of them since the verdict, in which they said 
that the recommendation was the basis of thçir agreemént, and that some 
of them believed that the recommendation would obtain compensation 
for the plaintiff. Few verdicts would probably be reached if some of 
the jurors should not, in some measure, yield to the views ànd judgment 
of others. If they could themselves overthrow their verdict by stating 
their grounds for concurrence outside, afterwards, great mischief would 
follow. If a way was open for giving the reasons, those givep would 
often, probably, not be the true ones. Their délibérations are conclu- 
sively merged in their verdict, so far as they are concerned, unless mis- 
conduct in reaching it is shown from other sources. Chief Justice Shaw, 
ia. Murdoek v. Sumner, 22 Pick. 156, said that affidavits of jurors are to 
be received with caution, and that the rule is inflexible that they will 
not be received to show naiscpnduct or irregularity on the part of the 
jury, or anysof them. If their affidavits would not be received, much 
more should the évidence of loose conversation be refused. The fact of 
the recommendation is, however, relied upon as, in itself, misconduct, 
and the statements of the jurors are said in argument to heighten its ef- 
fect. The recommendation was not any part of the verdict any more 
than the recommendation of mercy accompanying a verdict of guilty in 
a criminal case is, and is no more évidence of misconduct. Apparently 
the jury in this case were moved by sympathy for the plaintiff in his 
great misfortune to make the recommendation, hoping it would relieve 
him somewhat from what, in their view, they could not award him com- 
pensation for. If this was technically misconduct, it would not fumish 
ground forsetting aside the verdict unless it influenced the finding of the 
verdict, and there is nothing but the mère outside statements of the jurors 
to show that it did. In Oiven v. Warburton, 4 Bos. & P. (1 N. R.) 326, 
.the affidavit of an outside person showed that the jury proposed to draw 



858 FEOBRAL RÊPOBIER. 

lots for a verdict, and that of thé foreifian was relied upon to show that 
they did 80. But Sir James MàNsfield, C. J., said thaï the judges, 
after consultation with other judges upon the subject, were ail of the 
opinion that the affidavit of à juryihan could not be received. There is, 
tlierefôre, no misconduct of the jury niade apparent, and no évidence 
that whàt is càlled misconduct' had any efifect upon the verdict. The 
motion for a new trial must, upon thèse considérations, be overruled. 
Motion for new trial overruled; and judgment on the verdict ordered. 



Root v. CATskrLï, Mt. Ry. C!o. 

' {Oireuit Court, 8. D. Neà 7ûrk. February 14, 188a) 

Nkw Tsiki,— Qrounds ïob TaïAir— FAttUHB to Ursk Défense ow. 

In an action «gain st a railrpad company: for injuries sustained by apsssen- 
ger on one pf its trains, occasioned by anotlier car being kicked agafnst the 
one she had eiiteréd, the défendant âaimed that plaintifC was improperly in 
the car befôse the train was made.np, and introduced considérable testimony 
as to prohibitions, publicly giyen to the passengers on the platform at tha 
time, against entéring a car Until .thé train was made up. No exception was 
talseh to any part of the chargé, and no request made to charge that the plaip • 
tifl had the burden of aflBrinatively prçving tiat there were no prohibitions 
against her entéring the car, and that she conseqnently wasrightfuily therein. 
Sdd, that âuch question would not be considered ou a motion for a new triaL 

At Law. Gninbtion for new trial. 

' Oeorge W. Wkhersham and 0. S. McMkhad, iai plaintiflf. 

Gorridius Faw Sànii'oord, for défendant. 

Shipman, J. This is a motion by the défendant for a neW trial of an 
Action at law for damages to the plaintiff through the négligence of tha 
défendant, as a bbmmon carrier of passengers. A very gênerai state- 
ment pf the plaintiffs case is thàt, on August 9, 1886, after her ticket 
hâà been purchased for her passage from Cairo to CatskiJl Landing, and 
aftèr she had taken her seat in a car of the défendant upon her joumey, 
IJhlè car in whioh she was standing was, through the négligence of the 
râilroad company, Violently hit or bumped by another car, which was 
then being coupled to her car; that she was thrown upon the floor by the 
force of the Collision, and suffered injuries which eventually proved to 
be ëevere and permanent. Cairo is the terminus of the Cairo branch of 
the defendant*8 harrow-gauge railway. On the arrivai of the aftemoon 
train it returns to Catskill with its load of passengers about as soon as 
the return train can be eonveniently made up; and, inasmuch as the 
ètatute of the state of New York requires that the baggage car should 
précède the jpassenger cars, it is always necessary that the train should 
be rearranged. This is usually dohe, and was donc on the afternoon in 
question, in Ihe following way: After the landing of the passengers by 
the up-traih, ahd the removal of the gang-planks, which- had been placed 
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between the cars and the platform,the locomotive wasdisconnected, was 
tuhied around upon a tum-table, was run past the train, was backed up, 
and coupled to what had been the rear end of the train, which waathén 
hauled down to a point below a switch, and, subsequently, was re-ar- 
ranged in front of the station platform. On the day of the accident the 
up-train consisted of a locomotive, baggage car, excursion car, and two 
"cushioned coaches." Without describing minutely the way in which 
the rearraugement was efifected, one of the cushioned coaches was 
"kicked in" to the station, — that is, it was sent off alone, by a push 
from the locomotive, to the station, — the conductor being ai the brake. 
The second coach remained in Cairo. The excursion car was next " kicked 
in" to the station, and coupled to the first coach. The engine was then 
attached to the baggage car, and, backing downwith itto the other cars, 
the train was completed. 

The jplaintiff offered évidence, at the opening of her case, as foUows: 
On the day in question, she, with her infirm father, mother, and hus- 
band went to the dépôt to take the return train. The tickets were pur- 
chased. The up-train was late. After it had arrived, and the cushioned 
coach had returned to the platform, the waiting passengers were told 
by some one or more, whom shè did not know, and whether co-passen- 
gers or not it did not appear, to get on board; the car was parallel with 
the station platform, and apparently in the right place. A gang-plank 
extended from the car to the platform, across which she went and guided 
her father. After she was in the car, it was violently hit by the excur- 
sion car, which was being "kicked in." She was thrown down by the 
force of the concussion, and was seriously injured. The defendant's 
theory of the case was that the injury happened at a time when the plain- 
tiflf wàa improperly in the car, and before the train was made up for the 
réception of passengers, and in violation of the reasonable directions and 
prohibitions of the company, which the plaintiff either knew or ought 
to bave known, if she gave ordinary heed to the known circumstances 
of the case; and much testimony was introduced in regard to prohibi- 
tions, publicly given at the time, to the passengers upon the platform, 
against entering a car until the train was made up. The jury were in- 
structed that if the défendant had improperly, and against the known 
and reasonable régulations of the défendant, taken her seat in the car, 
in violation of its reasonable and known directions, and before the train 
was in readiness for her réception, and while abundant opportunity ex- 
isted for her sâfely entering the car after it was announoed to be in read- 
iness, her conduct was what is called contributory négligence; and, for 
an injury Which happened in the manner claimed by the plaintiff, the 
défendant would not be liable as a common carrier. The jury having 
returned a verdict for the plaintiff, the défendant moved for a new tri^ 
upon two grounds: Mrgl, that, it being incumbent upon the plaintiff to 
prove, as a part of her case, that she was lawfuUy in a car of the défend- 
ant, the burden of proof was upon her continually to maintain this allé- 
gation against ail attacks; and, second, that the weight of évidence upon 
the question in issue largely preponderated in favor of the défendant. 
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It is true that it devolved upon thç plaintiff, under the allégations of 
her complaint, to prove that she ^as lawfully a passenger in the car of 
the défendant, and that it had entered, at the time of the injury, which 
was occasioned by its négligence, upon the duties of a common carrier; 
and it is also true that this burden of proof did not leave her. She 
made a complète pmui /ade case, unless it can be successfuUy claimed 
that it is négligence per se to enter a detached car in the apparently proper 
position, and in apparently prepared readiness, with gang-planks, except 
that it was detached, at the tilne designated for the departure of the 
train, with the other passengers, and without known objection from the 
carrier. Such a claim cannot properly be made, for it is a fect, known 
to ftlmost every traveler, that detached cars are often habituaUy placed, 
especially at intermediate stations, for the very purpose of receiving and 
accommodating passengers, and having the car in readiness to be at- 
tached'to a train or locomotive which is soon expected to arrive. The 
défendant, not denying négligence if it was incumbent upon it to exer- 
cise extrême care, introduced another and distinct fact into the case, 
which was that the plaintiff took her seat in violation of the reasonable 
and known directions of the défendant, and thereafter the turning point 
in the case was whether there was a requirement that the passengers 
should remain upon the platform until the train was made up, and 
whether this requirement was one of which the plaintiff knew, or ought 
to hâve known, if she paid ordinary heed to the known circumstances 
of the case. 

The cause was tried by both parties, and by the court, upon the prin- 
ciple that when the défendant, instead of denying what is afleged against 
him, relies upon some new matter which, if true, answers.the plaintiffs 
case, he takes,.also, the burden of sustaining the new matter, (1 Best, 
Ev. 497;) and' it was assumed that the défendant took the burden of es- 
tablishing this new fact, which, if it existed, convicted the plaintiff of 
contributory négligence. The défendant tried the casq upon the theory 
that the plaintiffs contributory négligence destroyed her right of recovery . 
The gênerai 'principle in regard to contributory négligence which was 
laid down was in accordance with RaUroad Co. v. Horst, 93 U. S. 291; 
IWhart. Ev. § 361. 

No exceptioh was taken to any portion of the charge, or to the ad- 
mission of testimony, and no request Of the défendant caUed upon the 
court to charge that the plaintiff had the burden of afSrmatively main- 
taining that there were no prohibitions against her entering the car, and 
that she consequently was rightfuUy therein. I do not, therefore, con- 
sider that the question which the défendant now makes is one which I 
am called upon to décide. 

Upon the remaining point, that the verdict was against the évidence 
in the case, I do not think that the defendant's point is so clearly estab- 
lished as to justify a new trial. 
The motion is denied. 
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United States v. Foed. 
(District Court, W. D. North OaroUna. Deoember Tenu, 1887.) 

1. Kkscdb— Of Goods TiisrDBB 8eizuiiw,_Indictmbiit. 

On an indictment for attempt to rescue goods under seizure It appeared 
that défendant, on arriving at the place soon after the offlcers had obtained 
possession, sprang from bis wagon in a violent manner, and, with abusive 
terms, threatened to get bis gun from tbe adjoining bouse and sboot the offl- 
cers, wbo only prevented him from accomplisbing bis purpose with mucb 
difficulty, and after an obstinate résistance. HM, that if this candact was 
tbe resuit of a sudden impulse of passion, excited by a supposed injury in- 
flicted by the offlcers npon defendant's mother, a conviction would not be 
warranted; but that altbough défendant afterwards stated that he acted un- 
der such impression, and helped tbe offlcers in placing the goods upon bis 
wagon, agreeing that it might be used for bearing tbem away, the jury could 
consider bis subséquent attempt to prevent its removal by threats and violent 
conduct, as showing his original purpose, and a connection between ail bis 
transactions. 

S. WiTiîBss— Ckedibilitt — FoBMBB Tkstiiiont. 

A contradiction between the testimony given by a witness at tbe trial and 
that given before the commissioner upon a preliminary examination, tends 
to lessen its credibility; but wbçre the commissioner testifies thaï he did not 
give a complète report of tbe évidence, and tbe testimoty was not so full as 
at the trial, an omission from the examination of testimony given at the trial 
may be attributed to the incompleteness of the report. 

8. Samh— Cbedibility— Iktbrbbt. 

The testimony of near relatives in bebalf of a défendant charged with 
crime is to be weighed with great caution. 

Indictment for an Attempt to Rescue Property under Seizure. 
H. 0. Jones, U. S. Atty., and 6. F. Bason, Asst. U. S. Atty., for the 
United States. 

D. A. Covington and F. I. Osborne, for défendant. 

DicK, J., (chçirging jury.) I regret that you hâve heen detaîned so late 
in the evëning after such faithful and patient services during the day; but 
the case on trial is an important one to the government, to the commu- 
nity, and to the défendant, and requires full investigation. No more 
time than was necessary has been occupied in the examination of the 
witnesses, ,and in the argument of counsel, and I feel sure that you will 
carefully consider the testimony and the instructions of the court, and 
then render an impartial verdict. 

It appears from the testimony of the deputy coUectors Means and Van- 
derford that they went to the house of Mrs. Martha Ford for the purpose 
of making search for iUicit spirits which, from reliable information, they 
believed were concealed on her premises. They had in their hands a 
search-warrant, duly issued by a commissioner of the circuit court, au- 
thorizing and directing Deputy Collecter Means to search the premises 
of William Ford for spirituous liquors on which the tax had not been 
paid. William Ford resided with his mother, Martha Ford, and had the 
possession and control of a small house on, the premises. There was a 
bar-room sign over the door, and the deputy coUectors had seen William 
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Ford come out of this housç in company with a étranger, who had a bot- 
tle in his hand, and tbey felt confident that illicit spirits were therein 
concealed. They informed William and his paother that they had a 
search- warrant, ànd wished to hâve the house opened for tiieir examina- 
lion. From the time they went on the premises they met with oppo- 
sitionand hinderance, from mepabër^pf the family, until tbey left, in the 
afternoon, with the spirits which they had kwfuUy seized. They were 
there rightfully; they were in the performance of their légal duty; they 
•wére ii^yestéd with officiai authority to seize untax-paid spirits;. and they 
were also acting under due process of law. They were under the spécial 
protection of the law while thus obeying its mandates. The search-war- 
rant ^ùthorized them to search the small bar-room on the road near the 
dwelling, and to break open the door if they could not obtain an entrance 
by ôther legs forcible means. They respectfully asked for the key, but 
their request was denied by William, and Mrs. Ford placed herself in 
front pf the door to prevent its being broken. William then called his 
brother Mac Ford, who soon came, and, at his suggestion, the door was 
opened, and several packages of unstamped spirits were found in the 
bouse, and were duly seized by the deputy collectors. In a short time 
after the seizure the défendant, George Ford, returned frbm a neighbor- 
ing mill with his wagon and team, and, upon being informed of the 
seizure, he sprang out of his wagon, and in a very violent manner, and 
with abusive terms, threatened to get his gun from the dwelling-house and 
shoot the officers, who, with much difficulty, and after obstinate résist- 
ance, prevented George and William from reaching the house to obtain 
weapons to carry out their thréats of violence. 

Résistance to officers aéting under légal authority is a crime at com- 
mon law, and, by statute, is made an ofiense against the United States. 
But this is not the charge against the défendant in this case. The sec- 
tion of the Revised Statutes upon which this indictment is founded relates 
to offensas that tend to prevent revenue officers from disoharging their 
proper duties. This section, in disjunctive clauses, désignâtes several 
offenses, of a kindred nature, and some of them so closely resemble eâch 
other that they cannot be dearly distinguished. The conduct of William 
Ford, in refusihg admittance to the room when he had the key, may be 
regarded as hindering, and the conduct of Mrs. Ford as obstracting, the 
officers in the performance of légal duty; and, if such acts were forcible, 
•would subject the parties to indictment. Forcible obstruction or hin- 
derance doés not necessarily mean actual violence tb the person of an offi- 
cer. Threatéhing language, or cOnduct calculated and intended to intim- 
idate prudent, cautions, and ordinarily brave men, and make them desiat 
from the performance of officiai duty from well-grounded appréhension 
of serions personai harm, is forbible conduct, in contemplation of law, 
although unsuccessful in its aim ahd purpose. A person can apply op- 
probious èpithétS to officers, and use language of véhément denunciation, 
but if he does not, by acts or words, manifest a présent purpose of Per- 
sonal violence and injury, he is not guilty of forcible obstruction or hin- 
derance of légal authority. At common law search-warrants were only 



UNITED STATES V. FORD. 863 

ftllowable for the discovfery of stolen goods, and they were lîmited by rules 
of law of more than ordinary Btrictness. They were regarded as instru- 
ments of arbitrary power, obûoxious in principle, and odious in execu- 
tionj as they authorized an invasion of the privacy and security of the 
home. Our state and national constitutions hâve provisions to guard 
against unreasonable searchiesand seissures, and public sentiment is ad- 
verse to such proceedings, unless prudently executed in accordance with 
the strict requirements of the liaw. A statute of the United States author- 
izes such warrants to be issued to revenue officers, to discover and prevent 
frauds upon the revenue, and such proceedings are extremely odious to 
many of our people. Even in their prudent exécution they are well cal- 
cujated to provoke abusive language. Such language may be untrue and 
unjust in a moral point of view, but is not crimind unless it be of such 
a, character as to be calculated to intiniidate officers, and make them de- 
sist from the performance of imperative duty. It is essential that there 
should be soQie .unlawful efifort, either by direct acts, »r by some move- 
ment or language, showing a présent intent to accomplish the unlawful 
purpose. 

The défendant might bave: been indicted in différent counts for ob- 
BtructioD.and binderance, although be did not reach the promises until 
after the seizure was made, as the officers were in the performance of légal 
duty until the property seized was carried away and disposed of, in ao- 
cordance with thè requirements of law. There is but one charge in this 
bUl, — that Of an attempt to rescue the property seized. The offense of 
rescuing property consists in the forcible retaking of property out of the 
hands of officers of the law who hâve it in l^al custody. An attempt 
to rescue is a forcible, but unsuccessful, effort to accomplish a rescue. 
I bave already iôforïned you that a forcible effort, in contemplation of 
law, does not" neeessarily require actual violence to be committed against 
an officer. In this case there was no aotual injury perpetrated against 
tbe officers; and the question which you bave to détermine is wbether 
the language and conduct of the défendant was, under ail the circum- 
gtances, intended and well calculated to intimidate the officers, and pre- 
vent them from carrying off the unstamped spirits which had been legally 
seized, so that by due proceedings th«y might be condemned asforfeited 
tQ the government. It is insisted, on the part of the défendant, that 
bis conduct and language, at the time when he sprang out of bis wagon 
at the bar-room door, were not caused by anger aroused by the seizure 
of the spirits, but by the information that he had previously received 
from bis mother that she had been injured by the willful acts of one of 
the officers. If you believe, from the évidence, that bis violent conduct 
and threats were the resuit of a sudden impulse of passion excited by the 
supposed insuit and wrongful injury to his mother, then they would not 
be sufficient évidence to warrant a conviction of the défendant. 

The évidence tends to show that Mrs. Ford received the injury from 
her son William while attempting to prevent the officers from discharg- 
ing their officiai duty, and that the défendant had had no communica- 
tion from his mother when he made the threats of shooting the officers. 
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You Lave heard the conflicting évidence upon this matter, and can dé- 
termine as to credibility. The évidence slaows that the défendant after- 
wards said to the offieers that he had acted hastily, and solely under the 
impression that they had injured his mother; but since he had heard the 
facte about the matter he was satisfied, and "ail is right;" and agreed 
that his wagon and team might be uséd to haul off the spirits, and he 
helped in placing the spirits in the wagon. 

The district attorney, in his argument, insisted that if the évidence as 
to the çonduct and threats of the défendant up to this period of the trans- 
action was insufficient to show a willful purpose to intimidate the offi- 
eers, and prevent the removal of the spirits, his subséquent conduct and 
language manifested his original spirit and purpose of violence, and 
clearly showed the insincerity of his pretended reconciliation with the 
ofEcers about the supposed injury to his mother. This point is well 
made,' and 3'ou can consider the évidence as tending to show a connec- 
tion between all«of the transactions of the défendant. The évidence 
tends to show that when the wagon was loaded, and the offieers were 
making préparations to leave the promises, the défendant said, with an 
oath, to the driver, acolored man, who was his servant: "Stand byme. 
I am as good a man as there is on the bill, and the whisky shaU not be 
removed." Threats were required from the officer to make the colored 
man proceed. The défendant in the mean time had obtained a pistol 
from the house, and he pointed the same at the officer Vanderford as he 
was leaving, and when he saw that the officer had observed the move- 
ment he "firedofî" thô pistol in a différent direction. The witnesses 
for the prosecution also testified that when they had passed down the 
road some distance from the house they saw the défendant and his brothet 
William with something like a gun, walking rapidly in a directipjQ to 
get ahead of them on the road which they weré going. The évidence 
further shows that Mac Ford, a brother of défendant, was in a buggy 
with Deputy CoUector Means, who said: "If those men shoot at me, I 
will not waste any shots in the woods, but will use them on you." Where- 
upon Mac Ford spoke in a loud voice to his brothers: "You fools, you 
are preparing to get me shot." The offieers saw no more of the défend- 
ant and his brother William. Many of the material statements of the 
offieers were contradicted by the testimony of the défendant, of Mrs. 
Ford, and of Mac Ford, and you must carefuUy consider the conflicting 
évidence, and détermine which version of the transaction is worthy of 
belief. 

The counsel of the défendant, in their arguments, insisted that the 
reliability of the testimony of the offieers was diminished by the fact 
that it did not correspond, in many material points, with their testimony 
before the oommissioner of the circuit court on the preliminary examina- 
tion. The oommissioner testified that his statement of the évidence on 
the preliminary hearing was vague and incomplète, as he did not at- 
tempt a varbatim report; that the testimony of the offieers before him 
was not as fuli in ail particulars as their testimony on this trial, but, 
when on the same points, was substantially the same. On this matter I 
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charge you that it is not reasonable to suppose that the testimony of 
witnesses will be as full and explicit on a preliminary examination as it 
■will be in a court, before a jury, where able, experienced, and skillful 
lawyers conduct the examination. The incomplète report of what the 
the commissioner deemed material cannot be regarded as a full state- 
ment of ail that was said before him, although signed by the witnesses. 
When there is contradiction in the testimony of a witness on a prelim- 
inary hearing and that on a trial in court, such matter tends to lessen its 
credibility; but when there is an omission of testimony, this may be at- 
tributed to the incompleteness of the report of the commissioner. The 
testimony as to the charaeter of the witnesses on both sides shows that 
they are ail persons of good charaeter. You must reconcile apparent 
conflicts, if you can; and, in determining the weight of testimony, you 
must consider ail the circumstances of the transaction, in connection 
with the motives and relations of the parties, and their conduct on the 
witness stand. 

On the instructions requested by the district attorney I charge you 
that the testimony of near relatives in behalf of a défendant charged 
with crime is to be weighed with great caution, as they are usually 
prompted by feelings of natUral affection, and may reasonably be re- 
garded as strongly biased in favorof akinsman, whose charaeter and lib- 
erty are in jeopardy. The testimony of a défendant in his own behalf 
may well be supposed to be influenced by strong motives of interest and 
self-protection. The officers were in the discharge of their duties; they 
had just grounds for the seizure; they acted with much forbearance and 
prudence; and there is no évidence that they had any feelings of unkind- 
ness towards the défendant. 

If you becomè satisfied, beyond a reasonable doubt, that the charge 
in the bill of indictment is sustained by the évidence, returna verdict of 
Ltuilty; if not so satisfied, then return a verdict of not guilty. 



Ukited States v, Davis. 

(District Court, W. D. Miehigan. February 7, 1888.) 

PosT Office— Absteactino Lettbbs— Indictmbnt— VALtrn. 

Rev. 8t. Ui 8. § 6489, defines a class of crimes which consist, essentîally, in 
an abstractinK from the United States mails of letters and packages contain- 
ing things of value, whereas section 3893, under which the indictment against 
défendant was found, déclares the taking of a letter from the mails an of- 
fense, "although it does not contain any article of value, or évidence thereof. " 
Eeld, that the non-existence of anything of value in the letter taken ia not an 
essential characteristic of the offense intended by section 3893, so as to make 
an indictment under it defective which does not allège that the letter taken 
contain ed nothing of value. 
Same— Abstraction ^rom Mails— Iothotment—Veitue of Offense. 

Ah indictment charged that "at Fife Lake, in Grand Traverse county, within 
this division of the district, the deîendi&nt took from the United States post- 
v.33F.no.l5— 56 
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office a letter mailed at said post^opfflce at Fife Lakë, directciâ to a person 
named, at Ealamazoo, which is aiso within the district." Eeld, that this 
charged with reasonable certattity that the letter was talcen from the post- 
office at Fife Lake. ! : 

Motion in Arrest of Judgment; 

AUm 0. Adsit, Asst. Dist. Atty., for the United States. 

G«o. Jlf. JSttcft, for defendanti' ; 

SeVbjrens, J. The défendant was convicted , by thé verdict of a jnry, 
at a former day in this term, npon an indictment which charged that 
"heretofore, to-wit, on the twenty-sixth day of January, in the year of 
our Lord one thousand eight hundred and eighty-seven, at Fife Lake, in 
the county of Grand Traverée, jn the division of the district aforesaid, 
and within the jurisdiction of this court, one A. A. Davis, late of the 
coùnty of Kalamazoo, did unlawfully, wrongfuUy, and willfully, and 
with a design to obstruct the correspondence, and to pry into the business 
and secrets, of one Charles P. Gréenman, take from the United States 
post-office a certain letter, written, signed, and posted by said Gréenman, 
directed to Calvin Forbes, Kalamazoo, Mich., mailed at said post-office 
at Fife Lake, aforesaid, and before the said letter had been delivered to 
the person to whom it was directed, and then and there the said letter 
did secrète, embezzle, and destroy, contrary to the form, force, and effect 
of the act of congress in sudh case made and provided, and against the 
peace and dignity of the United States of America." Prior to the trial, 
and when the jury were about to be empaneled, the attorney for the de- 
fendant asked leave to withdraw his plea of guilty, and move to quash 
the indictment, for reasons which are now insisted upon as valid. But, 
the case being then in readiness for trial, the court denied the applica- 
tion, with an understanding, however, that if there should be a convic- 
tion, the beçefit of the objections then proposed to be raised should be 
preserved to the défendant, and be available on a motion in arrest of 
judgment. Such a motion is now made. 

The first objection to the sufficiency of the indictment made by the 
défendant is that it does not aver that the letter aJleged to hâve been 
taken from the post-office did not contain anything of value. And the 
argument is that inasmuch as there is another provision of the statute 
(section 5469) whieh defines generally a claps of crimes which consist, 
essentially, in an abstracting from the United States mails of letters and 
packages containing things of value, and embezding therefrom, whereas 
section 3892, under which this indictment is îound, constitutes the of- 
fense in taking a letter from the mails "although it does not contain any 
article of value, or évidence thereof," the inference which it is .said 
should be drawn from a comparison of the two sections is that thë non- 
existence ôf anything of value in, the letter taken is an essential character- 
istic of the offense intended by the last-mentioned section, and hence that 
circumstanee should be alleged in the indictment. The proposition is 
that, without such allégation, ttie indictment doès not describe the of- 
fense. If thewords above quoted did, in &ct, constitute au exception. 
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taking the case out of the operatioQ of the gênerai provision in which 
such exception is found, my opinion would be that the indictment should 
négative the exception. This wôuld be in accord with the long-estab- 
lished rule in crirainal pleading, that where the exception is stated in 
the enacting clause, it will be necessary to négative it in order that the 
description of the crime may in ail respects correspond with the statute. 
1 Chit. Crim. Law, 2836 et seq.; 1 Bisb. Crim. Proc. § 636; U. S. v. 
Brûtm^ 107 U. S. 655, 2 Sup. Ct. Rep. 512. But I do not think that, 
upon a right interprétation of the statute, the words in question consti- 
tute an exception. The offense intended to be defined, the othercircum- 
stances existing, is complète whether the lettercontains anything of value 
or not. That is indiffèrent. The words were added simply to prevent 
a construction so strict as to include only letters and packages containing 
articles of value. The nature of the offenses created by the two sections 
differs in essential particulars. Section 5469 is concerned more esp©- 
cially with thefts and embezzlements from the mails for purposes of gain. 
Section 3892 deals with nnauthorized meddling with the mails for the 
purpose of gratifying mère malice or a prying curiosity. The intent or 
purpose which constitutes the gist of the offense is one thing in one of 
the sections, and quite a différent thing in the other. This objection 
cannot therefore be sustained. 

The second ground of objection is that the indictment does not set 
forth with sufficient certainty the post-office from which the letter was 
taken. But the indictment charges that, at Pife Lake, in Grand Trav- 
erse county-j within this division of the district, the défendant took from 
the United States post-office a letter mailed at said post-office at Fife 
Lake, directed to a person named, at Kalamazoo, which is also within 
the district. I think that this charges with reasonable certainty, that 
the letter was taken from the United States post-office at Fife Lake. 

GiVing, therefore, to the défendant the same position that he would 
hâve had on a motion to quash the indictment, I am satisfied, upon full 
considération, that the objections are not tenable, and the motion in ar- 
rest should be overruled. 



Hov/ABD et al. v. Mast, Bufokd & Bdbwbll Co. 

(Circuit Court, B. Minnesota. February 25, 1888.) 

Patbnts pob iLïTBNTioNS—lNFBnîGEMKirr— Consent Dbckbb— Scopb op. 

Upon défendants' failure to cotuply with a consent decreo admitting fhe 
validity of letters patent No. 178,461, for the "Boss" harrow, and the in- 
fringement by défendants, perpetaating the injunction and fixing the dam- 
ages, an order to show cause for the alleged contempt was issued, Défend- 
ants at the hearing contended that the "Harris" harrow, which they were now 
making and venduig; was no infringement Séid, that as the consent decree 
does not amuuQt to a gênerai decree in plaintiffa' favor, nor aid in construing 
their patent no as, upon the évidence produced, to coyer the Harris harrow, 
the application to déclare défendants in contempt will be denied. 
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In Equity. On order to show cause for contempt. 

Suit by Harlan S. Howard and Ellen F. Perkinson, as admînîstratrix 
of the estate of John E. Perkinson, deceased, against the Mast, Buford 
& Burwell Company. 

FrackeUmi & Cardm, for complainants. 

W. D. Gomish and Samuel Magoffin for défendant. 

Nelson, J. A suit was commenced on February 18, 1886, against 
the défendant company charging an infringement of letters patent No. 
178,461, dated June 6, 1876. A motion was made for a preliminary 
injunction, which was granted; and on the hearing of that motion the 
défendant filed an answer, which was read as one of the afEdavits in op- 
position to the application for the injunction. After the preliminary in- 
junction issued, and before any proofs were taken, the parties enter into 
a stipulation whereby the défendant consented to the entry of a decree 
against it, admitting the validity of the patent, and the infringement as 
charged, and consenting that the preliminary injunction should be made 
permanent, and fixing the amount of damages at the sum of $500. The 
decree, iu accordance with the stipulation, was signed and filed October 
2, 1886. On February 11, 1888, an order was entered that the said 
défendant and Julius H. Burwell, its oiBcer and agent, show cause on 
February 14th then following why they should not be adjudged in con-. 
tempt for violation of the preliminary injunction, and of the final decree, 
and the writ of perpétuai injunction granted October 2, 1886, and be 
punished accordingly, and why they should not pay damages to the pe- 
titioners, Howard and Perkinson, administratrix, etc., suffered by the 
violation of said decree and injiinctions, together with costs and expenses 
of this motion, and for further relief, etc. The aSidavits presented by 
the petitioners charge the défendant with making, vending, and using 
certain harrows alleged to be substantialiy the invention covered by the 
lefters patent No. 178,461. The name of the harrow sold by the défend- 
ant is the "Harris Harrow". On the return of order to show cause, and 
at the hearing, the défendant admitted the sale and use of the "Harria 
Harrow," so called, but alleged that, recognizing the consent decree en- 
tered in 1886, they did not obtain the right to use and sell this harrow 
until experts had examined the same and pronounced it difierent in op- 
ération, and no infringement of the "Boss" harrow. No. 178,461; and, 
to sustain this allégation, affidavits are presented. Numerous counter- 
affidavits of experts are also introduced by the petitioners, and the con- 
test is quite vigorous upon the question of the identity in principle and 
opération of the two harrows. 

While the stipulation by consent is a part of the record, and in force, 
full efifect must be given to the admissions therein contained and em- 
braced in the decree, which, on its face, purnorts to be a decree by con- 
sent of the parties. The validity of the paient, as t;ctween them, cannot 
be again questioned, and the exclusive righfa of the complainants to the 
invention, as therein conceded, must be maintained. Yet as the patent 
bas never been discussed at a hearing upon testimony taken by the par- 
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ties, and the preliminary injunction was only granted upon the bill of 
complaint and affidavits, the alleged infringement by the sale of the "Har- 
i'is" harrow dépends upon a construction of the claim of the "Boss Har- 
row," so called, which has never been given by the court. The circum- 
stances would not justify a construction of the patent under the decree 
entered by consent so as to include the "Harris Harrow," and charge the 
défendant as an infringer, and in contempt of the injunction granted Oc- 
tober 2, 1886. As stated in Higby v. Rvbb^ Co., 18 Fed. Rep. 601. 

"Thecaseupon the patent was closed months si née, and * * * noregu- 
lar issues are made up, * * * and no appeal can be taken from any or- 
der. Under the circumstances of the case, the plaintifE cannotjustly assert 
that the consent of the défendants amounts to a gênerai decree in his f avor, 
or will aid me to construe the patent." 

If the complainant desires to enjoin the harrow now complained of he 
must do it by bill in the usual way. 

Application to déclare défendants in contempt is denied. Ordered ac- 
cordingly. 



United States Electeic Lighting Co. v. Consolidated Electeic 

LiGHT Co. 

(Circuit Court, S. D. New Torh. February 9, 1888.) 

1. Patents fok Inventions— Public Use — Assignmbnt. 

Plaintiiï's assigner discovered a certain process in 1877, but dîd not apply 
for a patent until 1881, when an interférence was declared with a patent is- 
sued in 1879, but on the hearing the right of plaintiff's assigner to a patent 
was declared to be prior. It appeared that the letters patent issued in 1879 
had . been several times assigned, and flnally assigned to défendant. Held, 
that the assignment of the letters patent was not a sale of the thing or pro- 
cess patented, within the meaning of Rev. St. U. 8. § 4920, providing that 
when the thing patented had been in public use or on sale for two years be- 
f ore application for patent, an action for infringement would not lie. 

S. Samb— Abandonment— Delat in Application. 

In an action for the infringement of a patent it appeared from the bill that 
the process was discovered in 1877, but no patent applied for until 1881. Éeld, 
that the mère delay to apply for a patent was not an abandonment of the in- 
vention. 

In Equity. Bill for injunction. 
Samuel A. Duncan, for plaintifF. 
Broadnax & Bvd, for défendant. 

Wheelek, J. This bill is brought upon letters patent No. 306,980, 
de,ted October 21, 1884, and issued to the otator, as assignée of Edward 
Weston, foran improvement in the process of manufacturing carboncon- 
ductors for incandescent electric lamps. It allèges that Weston was 
the true, original, and first inventer of this process in the year 1877; 
that letters patent No. 211,262, dated January 7, 1879, were issued to 
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William' E.iSjawyer and Albon Man for this process; that thèse letters 
patentwere, by itistrumenta in writing, recorded in the patent office, as- 
signed by Sawyer and Man, on February 3, 1879, to the Dynamo Elec- 
tric Light Company, and by that corapany, on the sixth of April, 1881, 
to the Eastern Electric Manufacturing Company; that on May 27, 1881, 
Weston made application for this patent for this process; that on June 
5, 1882, heassigned his interest in the invention, and patent to be issued, 
to the orator; that on September 30, 1882, the Eastern Electric Manu- 
facturing Company assigned letters patent No. 211,262 to the défendant; 
that an interférence was dèclared between the application of Weston and 
the other patent, which, on successive hearings, was decided by the ex- 
aminer of interférence, thé board of examiners on appeal, and the coin- 
missioner of patents on further appeal, in favor of Weston, and this pat- 
ent was thereupon issued; and that the défendant has infringed and ia 
still infriuging, The défendant has demurred to the bill, and assigned 
for causes of demurer that the patent is void on the face of the biU, be- 
cause the bill shows that the other patent was on sale by its owners for 
more than two years prior to the application for this patent, and that 
the inventer had abandoned his invention to the public before his appli- 
cation. 

The bill does not allège that the patent was put up or offered for sale, 
or was sold for a considération, or was otherwiseon sale, than that it was 
assigned for the purpose of putting it into the hands of thèse corporations, 
in order to hâve the invention put upon the market by them. The stat- 
utes applicable to this subject provide that any person who has invented 
or discovered any new and useful art, machine, manufacture, or compo- 
sition of matter, or any new and useful improvement thereof, which has 
been, among lother things, not in public use or on sale for more than two 
years prior to his application, unless the same is proved to bave been 
abandoned, may obtain a patent therefor, (Rev, St. § 4886;) and that, 
in actions for infringement of a patent, the défendant may give notice of 
and provè that the patentée was not the original and tirst inventor or 
discoverer of any material and substantial part of the thing patented, or 
that it has been in public use or on sale in this country for more than 
two years before his application for a patent, or had been abandoned to 
the public, (section 4920.) There is room for doubt whether such an 
assignment as is alleged is a putting on sale within the meaning of thèse 
statutes. But what was put on sale, if any thing was, was the patent it- 
self, and not the thing patented. The patent is the mère right to exdudo 
others from practicing the invention. The invention itself is another 
thing, By the terras of the statute first quoted from, the thing which 
must not hâve been on sale is the art, machine, manufacture, or compo- 
sition of matter; and, by the terms of the one last quoted from, the thing 
patented being on sale is what may be set up as a défense. The two ex- 
pressions, of course, are intended to mean the same thing, to make the 
statutes harmonious. That the think hère patented is a process is sug- 
gested as a reason that the statute must apply to a sale of the patent, for 
it is said that the process could not otherwise be sold. But the statutes 
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have not made any distinctions between the kinds pf inventions, nor pro- 
vided that the being on sale of the patent shall avoid it where the thing 
patented is not capable of being sold. If the thing aimed at does not 
take place, nothing else is substituted, and the reason why it does not, 
whether because it cannot, or is not permitted to, is immaterial, This 
ground of démurrer does not appear to be tenable. 

As to the other ground, the bill does not allège that the inventer aban- 
doned bis invention. It shows the date at which it is alleged to have 
been made, and the date of his application. From thèse dates the dé- 
fendant argues that he abandoned it. The statute does not make such 
delay a bar to the patent. As to this the patent is to be granted, unless the 
invention is proved to have been abandoned. This question was open in 
the interférence, and the abandonmeut does not appear to have been there 
proved. Now, that the patent bas been granted, nothing is left to an 
infringer, as to abandonment, but to set it up as a défense and prove it, 
as is provided in the other branch of the statute. The cases oited in be- 
half of the défendant show that this is a défense to be set up and proved. 
KendaU v. Winsor, 21 How. 322; Jar Co. v. Wright, 94 U. S. 92; EifU 
Co. V. Arma Co., 14 Blatchf. 94. It cannot avail on démurrer to a bill 
that does not allège it. 

Demufter overruled, and the défendant assigned to answer the bill by 
the next rule-day. 



Shannon v. Bruneb. 

[Circuit Court, E. D. MiasovH, E. D. February 17, 1888 ) 

PateSts pob Inventions— iNirKiNGBMENT— Damages. 

PlaintiS'B patent was a device intended for use in laying s particnlar kind 
of pavement, in common use, and which any one might lay. In an action for 
damages for an infringement of his patent, the meagurb of damages is the 
profits received by the infringer o ver what would have been derived by adopt- 
mg Bome other available method, he not being required, by the terms of his 
contracta to use this particular device. 

On Exceptions to Master's Report. 

Upt(m M. Young, Albert Blair, and Alecander Young, for complalnant. 

George H, Knight and F. N. Judson, for défendant. 

Thayeb, J., ÇpraUy.) Under an order of référence, requiring the mas- 
ter to ascertain and report the amount of the gains and profits which ao- 
crned to the défendant by reason of an infringement of complainant's 
patent heretofore adjudged, (_ante, 290,) the master bas reported in favor 
of an allowance of merely nominal profits. Complainant bas taken five 
exceptions to the report, but, practically, there are only two grounds of 
objection specified, and they may be conveniently and substantially stated 
aë folio ws: Mrst. The patent in vplved is the reissued Schillinger patent. 
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No. 4,364, and "relates to a concrète pavement, * * * laid in sec- 
tions, so that eacH section can be taken up and relaid without disturbing 
the adjoining sections." The niaster held that for the infringement com- 
plained of, the défendant was not liable to the patentée for the entire 
profit realized on those jobs in which the device covered by the patent 
had been used, but only for'such portion of the profit as was clearly 
traceable to the use of the patènted device or process. To such ruling 
the complainant excepts, and insists that he is entitled to the entire man- 
ufacturer's profit, which, in thia case, amounts to over $8,000. Second, 
He insists that if bis first position is untenable,^ — that is to say, if he is 
compelled to accept such portion of defendant's business profit as is 
clearly traceable to the use of thé patènted device,- — that there is évi- 
dence in the case showing what such profit was, and warranting a de- 
cree for a substantial amount. 

The first exception is based mainly on the case of Elizabeth v. Pave- 
ment Cb., 97 U. S. 121. The subséquent case of the Manufaduring Co. 
v. Cowing, 105 U. S. 253, is alsô referred to, but that décision was pred- 
icated on a spécial state of facta, and is irrelevant to the matter in hand. 
To my mind, at least, it seems elear that this case is not controlled by 
the principle of the décision in Elizabeth v. Pavement Co., but by tberule 
announced in Mowry v. Whitney, 14 Wall. 648; and such was also the 
opinion of Mr. Justice Blatchfoed, as circuit judge, in Schillinger v. 
Gunther, 15 Blatchf. 303. It is, perhaps, unnecessary to point out the 
distinction between this case and the one relied upon by the complain- 
ant, but the apparent confidence with which the case of Elizabeth v. Pave- 
ment Co. is cited justifies such a course. In the latter case, as has many 
times been remarked, the patent involved covered a combination that 
was complète in itself, and constituted a new pavement, commonly called 
the "Nicholson," which diS'erëd frdm any other then in use. As com- 
bined and arranged, the Nicholson pavement was a new structure,— "a. 
new thing, like a new chemical compouud." It was this new thing, 6r 
pavement, complète in itself, which the défendant made, and he made 
it as a complète structure. He did not embody it as an improvement 
in some other pavement which he was employed to construct. Under 
such circumstances, it foUowed that whatever the défendant realized 
above the cost of construction was a profit realized by the infringe- 
ment. The principle that controlled the case, so far as the estimate of 
the profits was concerned, is the same that governs when a manufacturer 
makes and sells an entirely new machine, which, as au entirety, is pïo- 
tected by letters patent. In such case the profit recoverable is the dif- 
férence between the cost to the manufacturer and the price realized on 
sale. Walk. Pat. §§ 717, 7^5; Rubber Co. v. Goodyear, 9 WaU. 804. 
The case at bar is an essentially différent case. Schillinger simply de- 
vised a new method of laying a particular kind of pavement, to-wit, con- 
crète, which was before well known, £.nd in common use. He did not 
invent a new pavement. His device was, according to his own admis- 
sion, an improvement on a pavement already in common use, which any 
one might lay; and as au invention it was not susceptible of use, and 
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was of no value, except as it was employed in the construction of con- 
crète pavements, which it was intended to improve by rendering them 
more durable. The proof of thèse statements is found in the spécifica- 
tions of the Schillinger patent. The patentée says he bas "invented a new 
and its^ul improvement in concrète pavements." He then proceeds to de- 
scribe an invention which in this very case was held " to consist in di- 
viding a concrète pavement as it is laid into blocks or sections, so that 
one section may be removed or repaired without injury to the adjoining 
sections, the division being efFected by interposing some substance, such 
as tar paper, or an équivalent, between the blocks," so as to effectually 
separate them, and, at the sàme time, produce a tight joint. Ante, 
290. Such being the nature of the Schillinger invention, — that is to 
say, as it was intended to be used in the construction of an old and 
well-known pavement, for the purpose of rendering it more serviceable 
than formeriy, — it is clear, beyond question, that the patentée cannot re- 
cover from an infringer the business profit realized by the iafringer on 
every pavement which haâ been laid according to that particular method. 

This is pre-eminently a case in which the profit to be reeovered of the 
infringer must be ascertained by determiriingwhatadvantagewasderived 
<"rom the use of complainant's method over what would bave been derived 
by the use of some other available method. Mowry v. Whitney, 14 Wall. 
Q51, and Black V. Thome, 111 U. S. 122, 4Sup. Ct. Rep.326. In the case 
of Elizabeth v. Pavement Co., Justice Beadley remarked, as a reason for 
rejeoting the rule in Mcmry v. Whitney, which had been invoked, that the 
case then under considération was "not the case of a profit derived from 
the construction of an old pavement, together with the superadded profit 
derived from adding an improvement madethereto by Nicholsonj" thereby 
clearly recognizing the rule of Mowry v. Whitney as applicable to a case 
like the one at bar; for, beyond ail question, the défendant in this case 
has done no more than to construct an old pavement with an added im- 
provement suggested by Schillinger. He is chargeable, therefore, with 
profits only to the extent that he derived some spécial advantage from 
the use of the improved method over what would hâve been derived by 
adopting some other available method; and, in so ruling, and in reject- 
ing complainant's claim to the business profit on ail jobs in which an in- 
fringement was shown, the master committed no error. 

The next question to be considered is whether the évidence before the 
master showed that any such advantage or gain had been derived from 
the use of the complainant's invention, and whether the évidence fur- 
nished any dxtia for an approximately correct estimate of such gain. This 
question is not embarrassed by any considération of the question upon 
which party rested the burden of proof, for the master's ruling on that 
point has not been excepted to, and cannot be reviewed. It appears, from 
the évidence in the case, that in making contracts for the laying of pave- 
ments the défendant was not required, or even asked, by bis customers 
to lay them according to the Schillinger method, or even to divide a 
pavement into sections. He usually contracted to lay a concrète pave- 
ment of certain dimensions, and made a practice of giving a guaranty to 
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bis oustomers witli référence to the quality and durability of the pave- 
ment to be laid; thereafter he selected such method of doing the work as 
he deemed advisable. It is manifest that the use of the Schillinger in- 
vention by the défendant was not made necessary by a public demand 
for a pavement laid accordihg to that patent. When défendant made use 
of the invention, it was bis voluntary act, not enforced by any public 
demand; and, if he derived any spécial advantage therefrom, it is obvi- 
ons from the testimony that that advantage consisted, not in securing 
more work or in lessening materially the cost of construction, but in be- 
ing able to lay a more perfect aind durable pavement than could be pro- 
dueed by otber available méthode, thereby avoiding the expense of mak- 
ing repairs, which might otherwise be required of him under the terms 
of his guarantyw 

It appears, from the évidence before the master, that the division of 
concrète paveïnents into sections, or blocks, not exceeding 10 or 12 feet 
square, adds greatly to the utility and wear of such pavements. So es^ 
sential is it now deemed tp make such divisions into blocks that pave- 
ments are rarély laid in a différent manner. Schillinger's patent con- 
templated such division into sections, and in that feature consisted in 
part, at least, the utility of the invention. It was shown, however, be- 
fore the master that there were other feasible methods, not covered by 
the Schillinger patent, by which a concrète pavement could be laid in 
sections; I fihall only mention one of such other methods, which ap- 
pears to me, from the évidence, to hâve been well known at the time of 
the infringenient, and to bave been open to use, by means of which a 
concrète pavement could bave been as cheaply laid as by the Schillinger 
process. I refer to the method practiced by the défendant since the in- 
terloCutbry deéree in this case, of laying one blook, and, after the con- 
crète has partially set, removing the scantling that fcfrms one side of the 
frame of the block, and laying the next block immediately against that, 
and so on successively, without introducing any. separating médium be- 
tween the blocks, as in the Schillinger process. This method of laying 
a pavement is not an infringemetlt of complainant's patent, and, accord- 
ing to the concurrent testimony of ail the witnésses, the process last de- 
scribed séparâtes the pavement into blocks or sections. The testimony 
in the case conviûcefi me that plastic concrète laid against an adjoining 
block when it is only partially set, and after the frame has been removed, 
does not unité with it so as to form practically one block. The weight 
ôf testimony is that the second one laid does not adhère to the first; 
that thè blocks are divided, when fully set, by a sensible space, which 
issufiBcient, at least, to interrUpt the line of fracture, if either block is 
cràcked froni any cause. Schillinger himself concèdes, in his spécifi- 
cations, that one block laid in immédiate contact with an adjoining block, 
which is partially set, will not adhère to it in conséquence of shrinkage. 

Such being the state of the case, the ultimate question before the mas- 
ter was Whetheîr the joint formed by the Schillinger method,- — that is to 
say, by introducing some substance, like tar paper, or its équivalent, 
betwfcen the blocks, — was better than a joint formed as last described. 
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without; any separatîng médium, andby a process whîch the défendant 
was free to adopt, and, siuce the decree, has adopted. It might be sug- 
gested that the Schillinger method forms a tight joint, and keeps ont the 
wftter, wbile the other joint does not. Again, it might be suggested that 
the Schillinger method permits the blocks to move more freely, and that 
the séparation is more perfect, and that less injury is liable to be done 
to the adjoining blocks by settlement, upheaval, or fracture of any of 
the blocks. Thèse are possible advantages of the Schillinger method of 
forming a joint which may bave induced the défendant to adopt that 
method in lieu of others that were open to him. I hâve carefully ex- 
amined ail the testimony, however, and I bave failed to find anything 
to warrant me in saying that they are positive advantages by which the 
défendant realized a substantial profit; much less hâve I been able to find 
any testimony to enable me to make a definite estimate of the amount 
of such profit. 

The resuit is, in view of the foregoing considérations, that the excep- 
tions to the report must be overruled, and the report conûrmed. It is 
8o ordered. 



The Havilah. 

Peatt V. The Havilah. 

{District Court, 8. B. New York. February », 1888.) 

CJoLUsiON — Bbig and Schooner— Sailiîtg Fbeb and Close-Hadlbd — Cok- 
fliCtiHO Evidence — Lights — Credibilitt of Witnbsses. 

About dawn the schooner Helen Augusta was sailing fuil and by, on a 
course about E. by N., with the wind about N. N. E. The breeze was moder- 
ate, the weather clear, and the schooner was making some four or flve knots. 
Shé was run into and sunk by the brig Havilah, sailing free, on a course W. 
•} N. Onconflicting évidence, heid, that the schooner's green light was at ail 
times shown to the brig; that she made no materia] change of course that 
tnlsled the brig, except a luff ik extremis, not constituting_ a faolt; and that, as 
the brig was sailing free, and the schooner close-hauled, it was the duty of the 
brigto keep outof the way; that the brig was négligent in not seasonably ob- 
serving the lights of the schooner, in not keeping constant watch upon them, 
and in not taklng timely measures to avoid the schooner. 

In Admiralty. Lîbel for collision. 

Noah Tebbits and Henry Àrden, for libelant. 

Henry D. Hotclikm and R. D. Benedkl, for claimants. 

Brown, J. At about dawn in the morning of December 9, 1887, the 
libelant's twjp-masted schooner Helen Augusta came in collision with the 
brig Havilah in Long Island sound, probably some five miles or there- 
abouts to the south-west of Fauikner's Island light. The brig's stem 
struck the schooner a liitle forward of amid-ships, on the starboard side, 
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and injured her so that she sank, in about two minutes, under the bows 
of the brig. The oflScers and crew were ail saved except the wheelsman, 
who was seen a moment after the collision, but has not since been heard 
of. The breeze during the night had been moderate, and " about N. N. 
E. ;" the water was smooth; the weather dear, and good for seeing lights, 
and both vessels had their régulation lights burning. The schooner, of 
about 250 tons register, and loaded with coal, was bound for Saybrook, 
and had, up to the time of the collision, or at least within a few min- 
utes of the collision, been sailing "full and by." She would sail within 
five points of the wind, or a litÛe less, so that her course was supposed 
to be "about east by north," and it is so alleged. in the libel. On deck 
were the first mate, the wheelsman, (who was lost.) and, for a short time 
before the collision, the steward, who had no duties on deck, except to 
assist when wanted. The only lookout was the mate, who, as he testi- 
fies, acted as lookout, walking back and forth on deck. The mate and 
the steward testify that the red light of the Havilah was seen about three- 
fourths of a mile distant, and about two points ofï the schooher's star- 
board bow, and that the light continued upon about that bearing, and 
not more approaching the stem, uutil the collision; that shortly before 
the collision the mate hailed the brig to keep ofif, but no one was seen, 
and no change was apparent in the brig's course; and that the schooner 
kept her course without change, hersails full and close-hauled, upon the 
port tack, until the collision. This is, to some extent, confirmed by 
the master, who was summoned from below, and came on deck a few 
moments before the collision. The schooner was making about four or 
five knots per hour. The brig was about 130 feet long, of 507 tons reg- 
ister, and bound to New York. She had the wind free, and, until shortly 
before the collision, according to her testimony, was sailing on a course 
W. } N. Her master, after passing Faulkner's Island light, went below. 
There remained on deck the second mate, who had charge, the wheels- 
man, and the lookout forward. The mate and the lookout testify that 
they made the red light of the schooner about two and one-half or three 
points on their port bow, at some considérable distance; that the light 
continued in about the same direction, or broadened off a little; that, 
according to orders to report to the captain ail lights of vessels, the sec- 
ond mate went aft to report the red light; that he did so, and returned 
at orlce, and that, as hewas coming out of the companion way, thegreen 
light of the schooner was reported by the lookout, with the order "hard- 
up," which the second mate immediately repeated to the helmsman, 
which order was obeyed; and that the collision occurred very shortly 
afterwards, the brig falling off, as it is claimed, at least one and one- 
half points to the southward, under her starboard wheel. The master, 
hearing the order "hard-up," immediately came on deck, went to the 
wheel to assist the wheelsman, and remained theré until the collision, 
which occurred very shortly after the wheel was put "hard-up." The 
bowsprit of the brig ran through the after part of the foresail, between 
Ihe schooner's fore and mainmast. The brig's starboard braces were 
then hauled back, so as to back the ship away; but, before this could 
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take effect, the schooner sank, and her mainspring stay, catching upon 
the brig's jib-boom, broke it a couple of feet outside of the cap. 

As the brig was sailing free and the schooner close-hauled, it was the 
légal duty of the brig to keep away from the schooner, and the brig must, 
therefore, be held responsible for not doing so, when, as in this case, 
there are no extraneous circumstances to excuse her, unless it appears 
that the collision was brought about by some fault of the schooner. The 
fault of the schooner alleged by the respondents is that she did not keep her 
course. To make this a valid défense the change of course must be some- 
thing more than a change made in extremis, when collision is inévitable, 
and that situation is brought about whoUy by the other vessel. In such 
cases a change of course, for the purpose of attempting to escape a collis- 
ion immediately impending, though the maneuver may be a mistaken 
one, is not a fault. Steam-Ship Co. v. RumbaU, 21 How. 384; Bentley v. 
Coyne, 4 Wall. 509; The Fairbanh, 9 Wall. 420; The City of Paris, 1 
Ben. 174; The Jupiter, Id. 536, 537. 

The respondents eontend that such a change in her course to the north- 
ward is pro ved — Krst, by the change in the light exhibited by the schooner 
from red to green shortly before the collision; and, second, by the angle 
of collision, which, instead of being but one and one-half points, the 
différence in their courses, was, as they eontend, from four to seven 
points, proving, as is claimed, in connection with the brig's alleged keep- 
ing off two points, a luflf by the schooner of from four to seven points to 
the northward; and they oontend that there would hâve been no collis- 
ion except for that change. The libelant's witnesses testify that there was 
no change in the schooner's course, and that the position of the vessels 
and the course of the schooner were such that the schooner's red light 
was at no time exhibited to the brig. If the light first seen by the look'- 
out of the brig, and reported as red, was in reality the schooner's red light, 
the contradictions between the libelant's witnesses and the respondents' 
cannot, so far as I see, be reconciled; one or the other must be rejected. 
If, as the respondents' witnesses say, the schooner's red light was visible 
during several minutes, and bore, up to within a minute of collision, 
from two and one-half to three points, as they aUege, off the brig's port 
bow, during ail that time the brig's red light must hâve been seen on the 
schooner's ^ort bow only. It could not hâve been seen on her starboard 
bow until brought there by her own luffing withiri half a minute of the 
<3ollision. But the first mate and the steward of the schooner both say 
that they saw the brig's red light for several minutes, during the inter- 
val, about two points off the schooner's starboard bow; that the first 
mate, by the use of glasses, while the brig was a very considérable dis- 
tance off, saw that she was a square-rigged vessel; and that they stood at 
the companion-way watching her on their starboard bow with herroyals 
set, and that they had no doubt that she would keep away to the south- 
ward, and, until she came near, had no appréhension of collision. If it 
was the schooner's red light that the lookout and the second mate of the 
brig saw, the numerous détails in the testimony of the first mate and 
steward of the schooner on this subject must be a fabrication. Again, a 
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change by the schooner of from foujr to seven points to the northward ia 
not a change possible to be attributed to any carelessness or inattention 
of the wheelsœan. A change of two points, a minute before the collis- 
ion, would hâve set her sails shaking, which would hâve been immedi- 
ately observed and corrected. The mate and steward testify that repeated 
oïders were given to the wheelgman to keep her full and by. If there 
was any change of from four to seyen points, it must hâve been a change 
m^ie deliberately and upon the mate's order. A change of three points 
might bave been made at the last moment by the wheelsman under the 
terror of immédiate collision. No order to change the course before that 
could bave been given by thîe mate, except for the purpose of tacking. 
There waa no occasion for tacking at that time, and the place was im- 
proper. He says he did not order any change, and it is incredible, if 
the brig's red light had been seen on the schooner's port bow, that she 
should hâve tacked deliberately across the brig's course when the brig 
was very near. To support the respondents' contention, in order to avoid 
that violent improbability, it would be neeessary to find that the brig's 
red light was not seen at ail on the schooner until affcer she had changed 
her course by tacking, and had thereby brought it on her starboard bow, 
within a half minute of the collision; ftnd that the mate deliberately tacked 
without looking to see what was dose to him to windward; and that ail 
the material parts of his narrative and the steward's are fabrications. 

A careful examination of the testimony of the mate and steward of the 
schooner, as well as their appearance and deportment as witnesses, im- 
press me with a conviction of their truthfulness and capacily. There 
are numerous détails in their testiinony from which I find it difficult to 
believe fabrication, recklessness, or incompetency. To account for the 
contradictions, thatis, I think, the least probable alternative. Theirstory 
is iiï itself entireiy consistent, nature, and probable, although some doubt 
and difBculty remain as to the angle of collision. As respects the light 
exhibited by the schooner to the brig, it is opposed by two witnesses only 
from the brig, and as regards their. testimony, the foUowing circumstancea 
jnust be observed: 

(1) If the red light seen was the red light of this schooner, and if 
it was seea during an interval of from two to four minutes before the 
green light was recognized, and if it bore from two and one-half to 
three points on the brig^s port bow, as her witnesses say it bore, the 
collision could not possibly hâve occurred; for the schooner, from that 
bearing, could not hâve reached the brig by any possible course that 
would hâve kept her red light exposed until shortly before the collision, 
as; the brig'a witnesses testify it was. To bave enabled the schooner to 
reach the place of collision, showing her red light until within a minute 
or half minute of the collision, she could not hâve borne over one point 
off the brig's port bow, and scarcely so much, even, as a point. While 
some errors in the estimate of bearipgs should not be held incompatible 
with the credibility of the witnesses, the différence between one point 
and "2} or 3, points" in the bearing of a light of which the witnesses are 
bound to tftkè careful notice, is too great to be ascribed to mère error in 
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observation by compétent seamen. So great a mistake mnst neceasarily 
detract Irom the reliance to be put upon their gênerai testimony. Both 
the second mate and the Ibokout of the brig do state repeatedly that the 
red light which they saw bore two and one-half to three points on the 
port bow, increasing somewhat, as they thought, to about three points. 
The captain says it was reported three points off the port bow. If thia 
was seen, as the respondents claim, some three minutes before collision, the 
necessary conclusion from this discrepancy, and the impossibility of the 
schooner's reaching the place of collision, would be that the red light 
seen was not the schooner's, but some other red light. There are other 
circumstances which tend to diminish confidence in theaccount of thèse 
two witnesses for the brig: 

(2) The lookout's testimony is peculiar: 

"Question. Did yousee the light of this schooner? Answer. I seen a red 
light. Q. And where away was that lightî A. It was about twopointsand 
a half , perhaps three points, on the port bow. Ç. How far away do y ou think 
8he was? il. How far away? I couldn't tell exactly the distance; it was too 
dark. I only seé the light; perhaps three quarters of a mile, or something 
Jike that. Q. Did you make any report? A. Yes, sir. Q. What? A. I re- 
ported to the second mate, ' Eed light on the port bow.' Q. Where was the 
second mate when you reported to hîm? A. He was walking amid-ships. Q. 
When you reported to the second mate, what did hedo? A. Hecameright 
forward, and came right on the forecastle head. Q. Where you were? A. 
Tes, sir. Q. When he was on the forecastle head what did he do? A. He 
told me what light it was,— he didn't kuow exactly what light it was. He said 
Bomething about a light, and said, ' I am going to report to the captain. Cap- 
tain told me to report him the lights.' Q. Did you point outto him this red light 
that you saw? A. Tes; I did. Q. After he went to report to the captain, 
did you see any change in that light? A. 1 seen it coming towards us, and 
at once suddehîy it was gonë. I was walking across, you know. Q. Walk- 
ing across deck? A. Tes; whén I looked at it again I oouldu't see it; it got 
out of my sight; 1 didn't see it any more. I kept looking at it for a while, 
and at once I see a green light. , Q. Where was the green light? A. She was 
on the port bow. Ç. How much on the port bow? 4. Idon't know exactly; 
it was a little îurther than the red light; some ovér three points. Q. When 
you saw that light, what did you do? A. I reported it. Q. What did you 
say? A. «Greenlight on thepbrtbow.' Q. Did you say anything else? A, 
1 didn't say anything else. I was waiting for an answer, and didn't get any. 
Q. Then what? A- Then I sung ont again. Afterwards I sung outto the 
man at the wheel, • Keep off,' about the same time. Ç. What happened after 
that, after ypu suug out to the man at the wheel to keep off? A, I dori't know 
what happened. I kept looking at the vessel, — at the schooner. Q. What did 
you sçe of her? A. I didn't see anything right away, ohly a green light, and 
some kind of dark spot; I couldn't make it out. After she came a little fur- 
ther I could see it was a schooner." 

On cross-exanaination 

"QuestUm, Ton keptyour eyes flxed on the lights, did you? Aruwer, For 
a moment, .andthen I went across oneortwotimes. and Ilookedup again, and 
couldn't see it." 

(3) He subsequently states that at no time did he see both the lighta 
■ôf the schooner j= and yet, if the schooner, by a change to the northward, 
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3hut in her red light, both must hâve been visible together for a time 
before the green alone was exhibited. 

(4) The time when the green light is said to bave been first recognized is 
important, and can be very approximately determined from the testimony 
as to the incidents occurring between that and the collision. Getting no 
answer to the first report of the green light, the lookout shortly reported 
it again, and almost immediately shouted "hard-up." The second mate, 
coming just then out of the companion way, heard the order, and re- 
peated jt. The captain heard the second mate give that order. He 
jumped up immediately, and without stopping to look at the schooner, 
or to see her lights, went to the.help of the wheelsman, and found the 
wheel "within a few spokes" of hard-up. The wheelsman says thjâ was 
a very short time before the collision. When the order "hard-up" was 
given, the wheelsman saw the schooner's red light under the foresail, 
"about two or three of her lengths distant," i. e., from 200 to 300 feet; 
, and, as the vessela were approaching each other at the rate of 1,100 feet 
per minute, this testimony would indicate that the green light was seen 
only from a quarter to a half minute before collision. The second mate, 
after repeating the order "hard-up," hurried forward, and when he got 
to the forecastle, the brig's jib-boom was just getting between the schoon- 
er's masts. The first mate heard the second mate's steps on his going to 
report to the captain, and he heard the order "hard-up" very soon afterj 
then he jumped out of his berthj came up on deck, and saw "the 
schooner's jibs coming paat the brig's jib-boom;" he "looked astem and 
saw the captain at the wheel, àri'd then made a leap forward as fast as he 
could go, and got a little biore than amid-ships when they struck." 
Upon ail this testimony I cannot find that there was more than half a 
minute between the report of the green light and the collision. The re- 
spondent's testimony leaves great doubt, also, whether the red light re- 
ported to the captain was seen any considérable time before the collis- 
ion, whatever that light was. When the lookout first reported it, th© 
second mate was amid-ships, and came up on the forecastle. The look- 
out estimâtes that they talked about the light for a^out two minutes be- 
fore the second mate went to report it to the captain. This is very im- 
probable, if the light was readily distinguishable; probable enough, if 
the light was so faint as to be doubtful. He subsequently gives two 
piinutes, however, as his estimate of the time between seeing the green 
light and the collision. But as, upon ail the testimony, there is no rea- 
son to believe that the latter interval exceeded half a minute, the former 
interval was quite as likely similarly exaggerated, and possibly not longer 
than the latter interval; and if the light was a clear red light, it is hardly 
probable that the second mate would remain with him even half a min- 
ute, instead of reporting it at once to the master, as ordered. The rea- 
sohable inference is that the red light was not seen more than a minute 
and a , half, at most, before the collision, or about a quarter of a mile dis- 
tant. This would convict the lookout of gross inattention, and his inat- 
tention would also be necessarily inferred from his not seeing both the 
schooner's lights when she changed her course, if the red light was in 
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fact the light of the schooner, and the green had been brought into view 
solely by such a change. 

Another circumstance that diminishes confidence in the lookout's tes- 
timony is his intimation that when the schooner's green light was first 
seen he eould not see her hnll or saUs; he could only see "a green light 
and some kind of a dark spot. I couldn't make it out. After she came 
a little further, I could see it was a schooner." It was a bright, star- 
light night; it was already dawn; and, upon the other testimony in the 
case, it is very clear that at the time when, as now claimed, the green 
light was first visible, the vessels were so near, i. e., within 600 to 700 
feet, that the hull and sails must bave been in plain view. It is impos- 
sible, upon testimony of this character, to hold the libelant's narrative a 
fabrication in its main particulars. See Ckamberlain.y. Ward, 21 How. 
548,662. 

2^ Angle of Collision. Had both vessels collided without any change 
by either of their former courses, the angle of the blow would hâve 
been bptoneand one-half points, if the schooner was in fact sailing N. 
by E, I do not regard, however, the latter fact as certain, because she 
was liot sailing by compass, but by the wind. The angle of collision, as 
ehown in the drawings firom the modela placed by varions witnesses to 
illustrate the collision, varies from four to six and one-half points. The 
ma^er of the schooner places the vessels at an angle of four and three- 
foufths points, the mate at four and two-thirds, the steward at four 
poin^. But the master, who came on deck but a few seconds before 
the collision, states that the brig's red light was then about two points, 
only on his starboard bow. Ail the other estimâtes of the bearing are 
the same. Moreover, as the brig was going nearly twice as fast as the 
schooner, and was from two to three times the schooner's tonnage, strik- 
ing her forward of amid-ships, would necessarily, almost immediately 
send the schooner's bows to the northward, and increase the apparent 
angle of collision. It is not at ail improbable, in my judgment, and it 
is probably true, that within the last few seconds before the collison the 
wheelsman lufiîed somewhat in the hope of avoiding the brlg, which 
was close upon them. The wind is stated as "about N. N. E." I do 
not find that the précise course of the schooner, by compass, was noted. 
The fact that the sails of the brig, about 4 o'clook, were trimmed aft 
more than they had previously been, affords some indication that the 
wind was hauling to the northward; and, if so, the course of the schooner 
would gradually veer also to the northward. And it is noticeable that 
the steward, who could bave had no idea of the bearing of his answer, 
gave his judgment of the schooner's course, simply from gênerai knowl- 
edge of the Sound, as being N. E. or N. E. by E., though he did not 
prétend to swear to this; and, if the schooner was in fact sailing a point 
more to the northward than she had previously been, the bearing of the 
Drig's Ijght would be two points off her starboard bow, as her witnesses 
estimàte it was. Opposed to this is the mate's statement that Faulkner 
ïsland light bore E. N. E., one point on bis port bow, about ten min- 
utes befor.ç the collision. I cannot place much reliance ujjon the brig's 
v.33F.no.l5— 56 
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testimony as resjjectsilïé' position of the schooner's saîîs. Tte second 
mate says the foresail and mainsail were full on the starboard tack, as, 
the sails wëre on the port side. The master says they were foU, with the 
booms on the port side. Several say the jib-sheets were hauled to star- 
board. The lookout says the sails were fluttering "a little." If the 
sails were full on the starboard tack, the schooner must hâve completed 
her tack, and changed her course irom 9 to 10 points. Not only is it 
impossible that any such change could hâve been made in the short in- 
terval of a half minute from the time when the green light wasfirstseen 
till the collision, but it seems to beabsurd and incredible to suppose that 
the schooner, with the brig's lights near at hand, on her weather bow, 
(as the respondent's contention requirés to be assumed,) should hâve 
tacked almost under the very bows of the brig, to cross the brig's course, 
when she was safe in holding her own course to the leeward of the brig. 
Sùbh a change is denied by ail on board the schooner, and cannotbeao- 
cepted as à fâct. If, again, the schooner had luffed five or six points, 
the sails -would hâve been shaking, not "a little," as the lookbut puts it, 
but violently.' There is testimony on behalf of the brig that under her 
starboard wheel she fell off one and dhe-half points before the collision, 
BO as to head W. by S. Bût from the Short interval, I haVe much doubt 
whetheî'she paid off a point. Although the respondent's t*itnesses do 
not dîrectly allège any çhàttge of coursé by the brig, and say they did not 
perceîve ihy change in hér Course, the master and thé mate judged that 
they m\ist hâve been h«adîng towards the north-west. But this is based 
upon thé àésunj ption that the schooner did not materially Change her head- 
ing. Mùch le^ reliance iS to bte'placed, I think, upon any estimate of the 
angle of collision, în the excitementof such an occasion, than upon the 
bearing ôf the lights â few seconds before, which seamen are accustomed 
to obsérveànd'to estimate. Taking, however, aU the téstiniony together, 
I judge that at thé moment of collision ' the angle of the vessels waSat 
least three to four poihtSi But as the précise course of the schooner is 
not known, and as it is quite probable that the wheelsman put his wheel 
to starboard at the last «lomfentj as he would naturally do when the brig 
was nearly upon them, I Cannot give grèat weight to this élément in the 
casé. The- testimony of the master that when he Carne on deck, proba- 
bly not oveif 15 or 20 seconds before the coUisioh, the brig's red light 
bore aboUt two points off his starboard bôw is, I think, much more likely 
to be correct than his estimate of thé angle of collision. ^ What was ob- 
served aftërWards when the schooner's bows had naturally swung to the 
northwardi niight easily be taken by ail the witnesses for the angle of 
collision. Most of the respondent's witnesses did not see the schooner 
at the momeût they struck; and hence cannot tell the angle of the bïow. 
Themaàter of the schooner says that Whèn he came on deck the collision 
was inévitable, and that he therefore gave no orders. If the sails were 
then shaking, he would hâve noticed itas he came outof the companion 
way. It is probable thdt the wheelsman, if the master gave no order, 
of his own motion luffed when thé brig was near, and after the master 
had come up. There wàa still time for her to change three or four points, 
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aB,slie was a small vessel; and theshaking of the sails on the close ap- 
proach of the collision would not belikèly to attractthe attention of the 
men on board. 

In the case of The Fairbanh, supra, it was sought to prove that the 
sailing vessel changed her course from the appearance and effect of the 
blowupon the steamer, which indicated a right angle. The court say: 

"The circumstances adduced do not satisfy the court that any such change 
of course was ruade by the brig as is supposed, certainly not until the prox- 
imity of the two vessels was so close that a collision was inévitable; and then 
it is quite clear that the steamer made a sudden change, and it may be that 
the brig also changed her course, as is supposed by the claimants. Pault, 
under such circurastances, will not be imputed to the vessel required to keep 
her course, if she was otherwise blameless." 

In the présent case, neither the angle of the blow, nor the lufHng of the 
schooner to the northward, if such was the fact, is material, unless the 
schooner's course had been previously such that her red light was ex- 
hibited to the brig; because, if the schooner's red light was not shown 
to the brig, the latter was in no way misled; nor were any efforts on her 
part to avoid the schooner thwarted by the latter. If the testimony of 
the witnesses for the schooner is to be believed, and I see no reason why it 
should not be, it is clear that the brig's red light, seen ofi' the schooner's 
starboard bow, did not draw nearer to the schooner's stem, when the 
brig was approaching somewhat near. This is conclusive évidence that 
the brig was not moving on a path that would cross ahead of the schooner ■ 
without collision; and in that situation the schooner's starboarding, if 
the helmsman did starboard, was not material, and did not produce the 
collision, since it tended to take the schooner away from the line of the 
brig's course. The question as to the angle of collision bears chiefly 
upon the credibility of the schooner's witnesses, and, in my judgment, 
the évidence relating to this angle is not sufficiently certain as to the 
aniount of the angle, the time it was observed, and the causes of any such 
changes as may hâve taken place, to impeach the gênerai crédit to which 
I think the schooner's witnesses are entitled. 

My conclusions are: (1) That the schooner's course was from E. by 
N. to E. N. E., and that her green light was at ail times presented to 
the brig. (2) That the brig's red light was at no time seen on the 
schooner's port bow, or ahead, and consequently that the schooner's red 
light was not shown to the brig at any time. (3) That any red light 
seen two and a half or three points on the brig's port bow was not the 
red light of the schooner. (4) That the schooner made no material 
change of course that misled the brig, or contributed to the collision; 
and that ^he green light reported by the brig's lookout, not more than 
balf a îàihute before collision, was not over a point or a point and a half 
on the brig's port bow, and its being seen was not caused by any change 
in the schooner's course. (5) That the collision was caused by the fault 
of the brig, in not seasonably observing the lights of the schooner, in 
. not keepîng a constant watch upon them, and in not taking tinaely meaa- 
ures to avoid her. (6) If the light first seen was the schooner's light. 
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it was not over a point on the brig's port bow, and was the green light, 
and not the red light. 

If it had appeared in this case, or been proved in any case, that the 
green light, by reason of faintness after long buming, or the partial ob- 
scuration of the glass, or from the effect of the dawn, showed red at first, 
I shoiild give that explanation to the respondent's testimony in this case; 
and, in that event, should hâve held the schooner liable for such a de- 
fect in her light. Though a claim of such a différent appearance in the 
green light has sometimes been made, I do not know of any case in 
which it has been established or recognized as a fact. Nor hâve I over- 
looked several conjectures which would admit of the brig's actually see- 
ing the red light of the schooner, and afterwards her green light; but 
every such conjecture is incompatible with the two facts on the part of 
the schooner which I consider established, namely, that the brig's red 
light was seen ail the time on the schooner's starboard bow, and, as it 
apprOached, did not draw nearer her stem. Gompelled to choose, there- 
fore, between the narrative of the respondent and that of the libelant, I 
feel COri^tràined to uphold tlie lalter, and award a decree in favor of ihe 
libelant, with costs, and a référence to compute the damages. 



The Brabo. 

McCoLLEY et al. v. The Brabo. 

(Dùtrict Court, 8. D. Alabama, December 10, 1887.) 

1. Salvagb— Sbktices by Passeïtgbbs. 

The steam-sliip Brabo, while on a voyage, went on tbe rocks. Some of the 
crew were siok, and libeiants, who were passengers, although they could hâve 
left^he vessel, voluntarily, rendered sundry services, in the way of paying 
ont cables, fastening and raising anchors, and the like. On the rise of the 
tide the steamer came ofl the rocks by means of her own engines. Held, that 
libeiants were not entitled to salvage. 

2. Samb— Services bt Passensers — Quantum Mebuit. 

The passengers, as well as the crew, of a vessel, being under an obligation, 
as long as they voluntarily remain on board, to do what they can to save the 
vessel, are not entitled to any compensation in the TiaXMreof quantum meruit, 
the only compensation they can claim being for salvage for extraordinary 
services. 
Z. Sake. 

To authorize compensation in the nature of quantum m«ruU there must be 
some proôf of the reasonable value of the services rendered. 
4. Sahe. 

When Buch services, at the time they are rendered, are intended as a gratu- 
ity, they cannot subsequently be made the basis of a claim for compensation. 

In Admiralty. Libel for salvage. 

In November, 1837, while the steam-ship Brabo was on a voyage from 
Central America to Mobile, Alabama, she went on the rocks near Cape 
Antonio light, Island of Cuba. A large number of the crew were disa- 
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bled by fever, and libelants, Thomas McColley and others, who were 
passengers on the vessel, rendered sundry services, in the way of paying 
ont cables, fastening and raising anchois, and the like, although they 
had opportunities for leaving her. On the rise of the tide the steamer 
came ofF by means of her own engines, after lightening by throwing her 
coal overboard; 

R. Inge Smith and W. G. Gaynor, for libelants. 

AustiU A: Enin and W. D. McKimtry, for claimant. 

TouLMiN, J. , (after stating thefacts as àbove.) The crew of a vessel rea- 
cued or assisted cannot clalm salvage for any assistance they may hâve 
rendered in preserving the vessel, in the absence of spécial circumstances; 
as, for instance, where the ship has been finally abandoned by the mas- 
ter, and the crew recapture or take possession of her, and navigate her 
into a port of safety. If the vessel get upon a rock, the seamen must 
stay by and assist in saving her, and that without having any claim for 
salvage, unless they hâve been previously discharged. Nor can passen- 
gers on board of the vessel rescued, as a gênerai rule, any more than the 
crew, claim salvage for any assistance they may give in preserving the 
vessel. They will not be entitled to salvage in the event of their volun- 
tarily remaining on board and doing anything to save the ship. They 
are entitled to salvage only when they perform extraordinary services, 
such, for instance, as where the ship is abandoned by the master, and 
the crew, or a part of the crew, and the passengers assist in bringing the 
vessel into a port of safety. The passengers will be entitled to share with 
the crew in any salvage rémunération if they hâve joined with the crew 
in rendering the services for which salvage is awarded; My opinion is 
that the libelants in this case are not entitled to any salvage compensa- 
tion — Mrst, because, on their own évidence, they fail to show that they 
performed such extraordinary service as gives them a right to salvage; 
and, secondly, because, considering the whole évidence, it fails to satisfy 
me that the property was benefited by their exertions. Salvage being 
the compensation allowed to persons by whose assistance a ship or cargo 
is saved from imminent péril, if the property is not benefited by the ex- 
ertions of the salvors, they can claim no compensation as salvage. 

And passengers are not entitled to any compensation in the nature of 
a quantum tnermt any more than the crew of the vessel is. Their relation 
to the ship is such that there is no such thing as a claim for meritorious 
services recognized by the law. They are under an obligation, as long 
as they voluntarily remain on board, to do what they can to save the 
veissel, and the only compensation they are entitled to claim is that for 
salvage for extraordinary services performed, such as I hâve already al- 
luded to. The case in 1 Brown, Adm. 68, [The SaUor's Bride,) cited in 
argument, was where there was a claim by the owner of a steam-tug 
against a vessel which was aground. The master of the tug, being in- 
formed that she was desirous of being hauled ofiF, attëmpted to draw her 
from the place where she was aground. The attempt was fruitless. The 
•court held that no compensation as salvage could be awarded, but. that 
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the master was entitled to some compensation. The learned judge saîd 
that "as an effort îî^as made in goodfaitb by the master of the tug, and 
with> means that were believed to be adéquate, seyeral hours havingbeen 
laboriously emplpyed in his efforts to reraove the vessel, — one cable be- 
ing broken aiîd another eut in trying to accompliah the object, — he was 
inclined to think the master of the tug entitled to some compensation in 
the nature of a quantum mmwt." Compensation for the time employed 
and for the effort made that would be reasonable, and for which the law 
implied a promise on the part of the owner of the vessel to pay. It will 
be observed, that there was no obligation resting on the master of the tug 
tomake. the effort to assist the vessel, or to render the service. He had 
no particular relation to the ship. He was a stranger to her. Herein i» 
the distinction between the case in 1 Brown, Adm., and the one under 
considération. 

But besides this, a decree is not authorized for compensation, in the 
nature pf a quantum meruit, without some proof of the reaaonable value 
of the services rendered. There is none in this case. 

Again, where services are, at the time they are rendered, intended as a 
gratuity, fhey cannot subsequently be made the basis of a claim for com- 
pensation. An action for such compensation must be based on a prom- 
ise, axpresp or implied, to pay it. The évidence in this oase satisfies me 
that, at the time the services were rendered by the libelants, they had 
nq intention of charging fpr them. They were gratuitously rendered. 
The libfelants should be oommended for the willing and meritorious spirit 
shown by their conduct on the occasion, but, in my judgment, they are 
not entitled, under the law, to compensation for the services rendered,. 
whether they were efficient or trivial. 

The libd mu^t therefore be dismissed, at libelants' cost. 



The Taylor Dickson.* 

Baker Salvàgb Co. ». The Taylor Dickson. 

•{Diêtrici Court, M. D. Virginia. February 8, 1888.) 

. SALV AGE— COMPENSATION'. 

A Bchooner, worth with her cargo $86,800, lost her main and mfzzen mast» 
at sea, and, af ter running down ibe coast, anchored ofl Chicamicomico beach, 
near Wimblë shoals, on thé Norty Carolina coast, and hoîisted à signal of dis- 
tress, whicb rémained upior aeveral hours. The Baker Salvàge Company, a. 
professional iwrecking coinpany, with -headquarters at Norfolk, Virginia, on 
nearing of, thé location and condition of the vessel by telegraph, sent a tug 
valued at'$80,000, wbicb. àfter great risk, ànd in bad weather and beavy seas, 
took her i^ itow, and< brought her tô Korfolk; the expédition taking about .two> 
days. The time w^s in pecember. Meid, that $8,600 was a proper salvaga 
award. '■■'■■'■ ^ '•-'■'■ '^ 

■Bepbrted byBobert U.' lÉughes, Eaq., of the Norfolk bar. 
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S. Same—Compbnsation— South Atlaktic Goast. 

Salvage services on the South Atlantic coRBt demand specially libéral gai* 
Tage awards, on account oî its peculiar difficultiee and dangers, and the spécial 
necessity for skilled wreckers arising from sach difficulties and dangers. 

In Admiralty. Libel for salvage by the Baker Salvage Company 
against the schooner Taylor Dickson. 
Sluirp & Hughes, for libelant. 
WàUce & Old, for respondent. 

Hughes, J. The Taylor Dickson îs a three-masted schooner of 570 

tons measurement. She set sail from Philadelphia on the nineteenth 

December, last, bound for Savannah, having on board 800 tons of rail- 

road iron; 500 tons of which Were in the lower hold, and 300 tons be- 

tween decsks; ail well stowed, except, probably, that as much as 500 tons 

in the hold tended to produce too great a strain when at sea in rough 

weather on her masts and rigging. She drew about 16 feet of water aft. 

She was commanded by J. C. Selover, master. By the night of the 

twenty-fourth December she was passing 30 or 40 miles ofif shore ùf North 

Carolina, abreast of Body island light, under à stifif breeze, and oh a 

heavy sea^ when, about 2 o'clock in the morning, her main and mizzen 

ïnasts broke short off near the deck, àrid fell, carrying down ail their 

rigging, and destroying the large yawl-boat of the vessel. Masts, rigging, 

and boat, weré so wrècked that ail had to be thrown overboard. The 

foremafit and its rigging were left intact. The band of iron that had en- 

cirded the mainmast, to which much of its rigging had been attached, was 

found broken, among the cteferà on deck; and inspection of itshoWed that 

it had contained a fiaw| both the masts were found to bave been rotten; 

but it is not known whether the bréaking of this band produced the fall 

and destruction of thé masts, or whether the bréaking of the masts càused 

the fractuté of this iron band. It is probable that the stress of weather 

and of the heaVy sea, aggravated by the extraordinary leverage éxerted 

by the 500 tons of iron in the lower hold, put too great a strain upon the 

unseaworthy inasts and iron band, and caused the disaster which hap- 

pened. The accident put an end, of course, to the further progress of the 

schooner on her intended voyage. Capt. Selover at once concluded that 

it was necessary to put back, as soon as practicable, to Philadelphia, for 

repairs. As soon, therefore, as the deck was cleared of the broken masts, 

boatj and rigging, Cà,pt. Selover, with what sail he had, head«d towards 

Body island; for the purpose, as he sâys, of getting a lee, and of putting 

himself in teach of the life-boats from the life-saving stations on that àoast. 

After thus heading towards land, and reachîng within 7 or 8 miles of the 

beach, he proceeded soûie 20 miles further down along the coast, until 

he had crbssed Wimbe or Wemple shoals. He ahchored about 1 o'clock 

on the 25th at a point within the shoals, about 3 miles from the beach, 

and opposite a point about half way between thè life-saving station at 

Chicamicomico and the station six miles south of it. Soon after cast- 

■jng anchor, he hoisted a flag of distress, and kept it flying the test of the 
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day. There is some conflict in the évidence as to the place of thîs an- 
chorage. Capt. Sélôver insista that it was ,in eight fathoms water; but 
*witnesses of tîie ïibèlânt say it was in not more than five. The life sta- 
tion's men, and ail other witnesses, say that the schooner lay within the 
breakers produced by Wemple shoals; while the witnesses of respondent 
insist she was outside. I cohclude tbat she was inside. If Capt. Selover's 
object was, as he says, to get into a lee from the north and north-east 
wind, he eould hâve attained that object only by getting to leeward of 
the shoals, or within them. If, moreover, his objeôt was, as he says, 
to get within reach of the boats of the life-saving stations, he could hâve 
done, so only by. putting hinaself within the line of breakers produced by 
the shoals. . 

Àbout a fortnight before the accident which befell the Taylor Dickson, 
the océan steamrship Kimberley had been driven ashore off False cape, on 
the same coast; and the work of taking oflf her cargo and saving the ship 
was going on, whenever weather and sea permitted, at the time the Taylor 
Dickson suffered her misfortune. A stiff wind from the north-east, and 
a heavy sea, prevailed during the night of the twenty-fourth December, 
and ail day and into the night of the 25th. The sea was too heavy during 
the 25th and on. the 26th for life-boats to go out from Chicamicomica 
station to the Taylor Dickson. It was too heavy for the salving opéra- 
tions on the Kimberley to be carried on. The weather was too thick, and 
the sea too rough, on the 25th for communication tO; be made from the 
Kiimberley, or from the shore, with the steamer Victoria J. Peed, which 
lay a mile and a half oÊf shora abreast of the Kimberley, engaged in saving 
her cargo. . Word having corne to the Baker Salvage Ciompany, in Nor- 
folk, late on the 25th, that a schooner with main and mizzen masts gone, 
was lying off Chicamicomico, under a flag of distress, that company at 
once dispatched the tug Sampson to the distressed vessel. The Sampson 
is a steamer of extraordinary power, valued at $30,000, of 155 tons meas- 
urement and 430 horse-power. The Baker Salvage Company is organ- 
ized, chartered, and conducted as a wrecking company; possesses the 
steamers, schooners, material, and appliances usual and necessary for 
that business; and has wrecking property costing $80,000, whichj from 
the nature of its risks, cannot be insured. This company had under 
charter the Sampson to aid in saving the Kimberley and her cargo, at the 
rate of $100 a day, whether engaged in the salving opérations or lying 
inbad weather at the wharf. The Sampson left Norfolk in tbeafternoon 
of the 25th, and lay off the coast beyond Cape Henry during that night. 
It set offearly the next morqing, and reached the Taylor Dickson about 
noon. Its officeirs describe the ^ea.as very rough at the time; so much 
so, that the act of getting to the Dickson and getting a cable to her was 
di^cult, and involved extraordinary risk to the tug and her crew. After 
an effort ;0f more than an hour, the tug's cable, was made fast to tha 
schopner. Xhecaptain of the tug being unwilling to riak his vessel inthat 
place any longer than was absolutely necessary, directed the schooner to 
slip her cablej which she did without objection, and with the consent of 
Capt. Selover. The Sampson left Wemple shoals, with the Taylor Dick* 
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son in tow, about 2 o'clock on the 26th, and brought ber safely into the 
harbor of Norfolk in the forenoon of the 27th. The value of the Dickson 
and her, cargo is appraised in round numbers at $36,800. . 

In the foregoing récital, I have.made no allusion to a good deal of évi- 
dence in the case. There is much conflict between the testimony of wit- 
nesses in behàlf of the schooner and ail the witnesses, including the life- 
saving ofïicers, who were examined on behalf of the libelant. The drifl 
of the testimony for the respondent was to show that the schooner was 
lying safe and sound on or nearWemple shoals; and that the service ren- 
dered her was not a salvage service because of the fact, as they alleged, 
that the schooner was in no danger, I feel bound to reject this pretension 
as not only untrue, but unoandid. Why the flags of distress ail the af- 
ternoon of the 25th? Why was the flag on the 26th hung in such a man- 
ner that the steamer which passed in the ofSng stopped to sénd a boat to 
her to inquire her condition, and to offer assistance? Why the effort 
which was made by the other schooner that came near her on the night 
of the 25th, and again in the moming of the 26th, to render whatever as- 
sistance the wind and waves permitted? If the sea was not rough, why 
did the llfe-boat from Chicamicomico station not come off to her on the 
25th, nor on the 26th ? It seems that every eye that saw her during the 
24 hours that she lay at Wemple shoals regarded her as in extrême dis- 
tress; and so I conclude that she was. Shehad come out from the port 
of Philadelphia in a sadly unseaworthy condition. The vessel was old. 
Her best cable was seven years old. Two of her masts were rotten; and 
granting, for ajrgument's sake, that the sea and wind were as rriild on the 
night of the 24th as Capt. Selover prétends, those masts and the iron 
baud which encompassed one of them, were not équal to the straih of 
such weather and sea. Hère, then, was a schooner with only thefore- 
mast intact, laboring on a sea, which, in the same season of tbe year, in 
1876, had engulfed the Huron; in 1887 had wrecked the German ship 
Elizabeth, and ail on board; in 1880 had stranded the powerful steamer 
Sandringham; and in 1883 had beached the still stronger Egypt. By ac- 
cident or by design, (I think by accident,) this unseaworthy and disabled 
schooner found herself, in the course of 12 hours, between the breakers 
of Wemple shoals and those of Chicamicomico beach. The sea was too 
rough for her to be reached from land. She was in a condition and po- 
sition that attracted the sympathy and enlisted the endeavors of ail who 
saw her. A tug from Norfolk went around on that dangerous coast, in 
that hazardous season of the year, over a distance of 1 15 miles, and brought 
her into port. It was a salvage service. It was a service in which a ves- 
sel in danger of the sea and in disabled condition was rescued. It was a 
service in which a valuable steamer, not built for the outside waters, and 
running extraordinary risk in going out upon them in midwinter, but 
which was the only one available, went to the schooner's succor, risking 
property worth nearly as much as the property saved, and risking the 
lives of her crew. It was a service of higher than ordinary grade. I re- 
peat now what I said in the case of The Mary E. Dana, 5 Hughes, (U, 
S.) 362, 17 Fed. Rep. 353. 
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"Salvage services, on the long anjdtdangerous coast which stretches from 
the Delaware capes to Florida* pught to be more liberally rewarded than 
on othêrcoasts. Itis not a seaboard studded with harbors and prosperous 
commercial cîties and towns from wjilch aalvors may run out short distances 
along shoïe, and render successful services in a few hours. It is a long coast, 
dangerousand barren, constantly swept by strong windsand currents; where 
the ordinarytide varies only three feet j and on which wrecking enterprises can- 
not besuccessfullyaocomplished byindividual exertions and capital. Wreck- 
ing service hère can only be successf ully performed by organized capital, en- 
terprise, and skill; by capital, skill, and enterprise, so organized as to be ca- 
pable df maintaintog a constant provision of experiencéd mariners, powerful 
wrecking vesselSi and ample wtecking inlplements and niaterial, ready at ail 
hours for immédiate service. The business cannot sustain itself in the hands 
of reputable men and companies, ujiless the admiralty courts shall give excep- 
tionally libéral rewards in ail cases of meritorious and successful service on thia 
seaboard. 4-nd surely it is in the intérest of commerce to sustain the wreck- 
ing business in thèse waters and latitudes. For thèse reasons I repeat, sal- 
vors on this coast must be more ILfoéraily dealt with by the admiralty courts 
than on other ëqasts." 

Our courts are bound, in mercy to life and property, to pursue a lib- 
éral policy with ithose whci engage in the salvage of property and life on 
BUch a côast. 

I bave felt sînce I passed upoh the case of The Fannie Braum, 80 
Fed. Rep. 215| that my award thére was illiberal and meager; but it was 
inade without référence to the stortn which that vessel escaped by but a 
day, and which destroyed the greàt ship Eli2abèth. If that event conld 
hâve been allbwed any considération, the award would hâve been nearer 
$5,000 thàn $1,500. Although the Fannie Brown had lost parts of 
two masts, she still had 55 feet of ènè of thenl and 41 of another. She 
had lost no salés, ând waô a new, staunch vessel. Her crew, with rare 
pluck, had improvised a rigging rnil6h more capable of keeping her out 
of harm's way than the me^er riggihg left to the Tayior Dickson. The 
value saved was bnly half that saved in, the présent case. But the chief 
différence between the two cases consîsts in the important fact that the 
Ftinnie Brown was found and brought in by the Victoria Peed, a wrecking 
éteamer built for outside work, and which encouutered little risk com- 
paratively in going eut upon that côast; while the Tayior Dickson was 
rescUed by à tùg built for inland Wàt'ers, and which cannot live in the 
istorms ahd seas that so often prevail on the coast from False cape to Hat- 
téràs. She took the risk of that adventure, in. response to the Tayior 
Dickson's appeal of distress, and eàrned à higher reward than would bave 
bééh due to a steamer adapted to those waters. 

i think the quantum mendt value of thé Sampson for the better part of 
three days' service, at $200 a day, should be assessed at $600, and that 
the bôunty should be $3,000, aiid I will sign a decree for $3,600. 
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Eaton v. Neumaek el al. 
(Sistriei Court, S. D. Neto York. January 21, 1888.) 

1. Cabbibbs— Restriction op Liabilitt — Nxtmbbb oi' Pièces and Weioet. 
A clause in a bill of lading which Btates that the vessel is not to be respon- 
BÏble for the number of pièces, or the weîght, removes the ship's presumptive 
liability for the weight stated in the bill of lading, and leaves her liable only 
for what is proved to hâve been actually put on board; and where diiïerent 
weights are put in évidence by the consignée, the gfeater cannotbe adopted 
without some preponderating proof in its support. 

S. BHippma — Carbiaoe of Goods— Delivery— Fobwakdin». 

A vessel arrived vrith a consignment of iron rails deliverable to two several 
consignées. The quantity delivered to respondents was short of that called 
for by theîr bill of lading. The discharge was made direct f rom the ship into 
cars oif a railroad company authorized by the consignées to accept delivery, 
and it appeared that the master of the vessel had indicated respondents' por- 
tion of the rails as they were put on the cars, but that, owing to somemistake, 
in which respondents' agent participated, one carrload had been forwarded 
to the wrong consignée. Hela, that it was not the duty of the master to act as 
forwârder, and as the vessel had properly delivered the rails she was entitled 
to f rei«;ht without rebate. 

In Admiralty. Libel for freîgbt. 

The libelant Eaton, sues to recover freight on a consignment of rails. 
The respondents, Neumark et al., set up shortage in the quantity deliv- 
ered as an offset to the demand. 

Wing, Skoudy & Putnam, for libelant. 

L. Edgar Aron, for respondents. 

Brôwn, J. The master at Dantzig sîgned two bills of lading for iron 
rails shipped theré by the same shipper, ail deliverable at Philadelphia, 
to order, — the one for 1 ,825 pièces of iron flange rails; the other for 192 
pièces of flange rails, and 814 pièces of tram rails. The bills of lading 
■were transferred to différent consignées, both of whom provided for the 
delivery of the iron on their behalf at Philadelphia to the Reading Rail- 
way Company at its wharf. The iron was not allowed to be put on the 
wharf, but was required to be put into the Reading Railroad cats direct 
from the ship, and was weighed by a United States weigher in the cars, 
after it had been thus loaded. The master of the vessel and a United 
States inspecter supervised the handling of the iron as it went from the 
ship to the cars, and counted the pièces. The weighers' returns speci- 
fied the amount forwarded by cars on account of each consignée, and 
madé the respondents' iron fall short about 28 tons in weight, and 245 
in number of pièces; a shortage which is set up as an offset to the libel- 
ant'sclaim for freight. 

The testimony, taken on commission at Dantzig, goes to show that the 
exact number of pièces and the weight given in the bill of lading were 
put on board the vessel there. The weigher's returns at Philadelphia 
of the whple consignmefit of rails under both bills of lading shows an 
excess of 243 pièces in the number of rails, and about 20 tons less of 
aggregate weight. The circumstances of the case, the excess of the 
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number of pièces, as well as the positive testimony that ail that was 
shipped on board was delivered at JPhiladelphia, satisfy me that no iron 
was lost or misappropriated by.the sbip, but that ail that was shipped 
was delivered to the railroad company; while the weigher's certificate 
and retums leave no doubt that at least 8 tons that should bave gone to 
the respondents' account was forwatded by the railroad company to thô 
account of Walbaum & Co. , the holdera of the other bill of lading; sinee 
those returns show an excess of 8 tons weightassignedtothelatterabove 
the weight stated in their bill of lading, and an excess of 488 in the num- 
ber of pièces. There remains an additional différence of 20 tons weight un- 
accounted for. For this différence of 20 tons in the aggregate weight 
the ship is not respongible; because both bills of lading expressly state, 
in a written clause, that she is "not to be responsible for the number of 
pièces or the weight." Clauses like this hâve been ofteu held to remove 
the ship's presumptive liabUity for the weight stated in the bill of lading, 
and to leave her liable for only what is proved to bave been actually put 
on board. Matihiessen v. Gud, 29 Fed. Eep. 794; TTie Ismaele, 14 Fed. 
Rep. 491, 22 Fed. Eep. 559; The Tangier, 32 Fed. Rep. 230. 

Upon the testimony, as I hâve already said, I bave no doubt that the 
vessel did deliver to the railroad company ail that was shipped at Dant- 
zig. It is impossible to say how the large différence of 20 tons in the 
two weights arose. Bpth weights were proved by the respondents. 
There is nothing to show that the one is correct rather than the other. 
The burden of proof is upon the respondents. To hold the ship for the 
larger weight, they must show a prépondérance of proof in its favor; 
which is not shown. If the Philadelphia weight is correct, certainly 
the ship is not answerable for the Dantzig weight; if it was erroneous, 
then the consignées, one or both, bave actually reeeived mtjre weight than 
is acknowledged. For, as regards the amount actually received, they 
adopt the Philadelphia weight. No subséquent test of that weight was 
made, or, if made, it was not put in évidence. In view of the large ap- 
parent shortage, it seems but natural that some further inquiry about 
the weight, or number of cars, should bave been made of the persons to 
whom the iron was delivered by the, railroad company; as well as a de- 
mand of the eight-tons excess forwarded by the company on Walbaum 
&Go.'s account. As the évidence stands, I must assume the Philadel- 
phia weight to be the correct weight of ail that was shipped. 

The only question that remains is whether the ship discharged her lé- 
gal duty as to the manner of delivering what she had on board. It was 
the master's duty to see that the cargo, for which he had given separate 
biUs of lading, though received from one shipper, should be delivered in 
separate lots according to the bills of lading. Bradley v. Dunipace, 1 
Hurl. & C. ,521. The separate bills of lading, deliverable to order, were 
notice that the goods mjght be dealt with sépara tely; and before delivery 
the master knew that they had been transferred to différent holders, and 
that their rights were quite distinct. The master was therefore bound 
to deliver to each separate holder, either bis own goods.. or, if they were 
ail alike in value and mixed up, as he says they were, then the proper 
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share of each out of the whole in bulk. The difficulty hère does not 
arise frona the law, but in its application to the further facts of the case. 

The ship was required to deliver at a dock directed by the consignées, 
and they directed the Reading Railroad dock for delivery into the cars 
of that Company on their account. The company did not permit any 
discharge upon the wharf, but only into its cars for transportation. That 
was, therefore, the mode of delivery required by both consignées; and, 
in the absence of the consignées themselves, or any other person to re- 
present them, the company would be the common agent and représent- 
ative of both consignées to receive delivery from the ship. The United 
States inspecter, however, is proved to hâve been specially engaged by the 
respondents to act in their behalf, and to see that they got their proper 
amount of rails, and he undertook to do so. No one specially repre- 
sented Walbaum & Co. , the other consignées. The inspecter testifies that 
the master and himself did endeavor to appropriate to each the proper 
amount. The master testifies that he separated ail the tram rails and 
loaded them in the cars for the respondents, and designated the rails for 
them as they went into the cars; and in one of thèse cars, nearly fiUed with 
the tram rails, he was also particular to put 192 pièces of flange rails, the 
number called for by the respondents' bill of lading. The inspecter con- 
firms this. The respondents could not tell vyhether the deficiency in what 
thej' received was in the flange rails or in the tram rails; the prices of 
both being the same, no attention was given to that point, and no com- 
plaint is madç .as to the identity of any particular rails. A tally of the 
number of pièces was kept by the master and the inspector as the iron 
was discharged from the ship into the cars. When a car was loaded it 
was sent down to the weigher, who weighed it and marked the weight 
of the rails under the car number; and the inspector gave the weigher the 
address of the car, either verbally or on a slip of paper, and the cars were 
Bupposed to be marked and forwarded accordingly. Corresponding en- 
tries were made in the weigher's books, and the the cars were forwarded 
as addressed. The original books were not produced in évidence; only 
a transcript, showing the aggregate number of cars, the weight of iron, 
and the number of pièces forwarded on account of each consignée. 

In this work it was manifestly no part of the master's duty to act as for- 
warder; nor to see to the uiarking of the cars, either with the proper 
address, or the proper weight; nor to see that ail the cars loaded were 
properly dispatched. He was required only to discharge the iron from 
the ship into the cars, and to designate what iron was for each consignée. 
Considering that there was an apparent shortage or différence of 20 tons 
in aggregate weight, and that notwithstanding that fact an actual excess 
of 8 tons was sent to Walbaum & Co. , it is clear that a gross mistake was 
committed by somebody in sending at least one car-load (about 15 tons) 
to Walbaum & Co. that ought to hâve been sent to the respondents. But 
no sufBcient proof appears that this mistake was the master's, or by the 
master's fault. The master did not direct the weigher how to mark the 
cars, and he was not bound to do so; nor was he bound to examine the 
cars to see that they were rightly marked. That was the duty of the 
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fôrwarders. The master hàd only to designate the respondents' iron as 
ïtièft'tbe ship, and thatj lie says, he did. There is nôthirig to contro- 
vert'that testimony. The master déalt with thé inè'pector, Vho was act- 
ihg; in that matter for the respondents and at their requést. It was thè 
inspecter who gave ail the direbtions to the weigher,' 

•In my judgment the case stands the same as if one of the respondents, 
while rébeiving delivery by loading the iron into thécars^ had himself 
designàted to the weigh'er the person for whom each car should be marked. 
If they did nbt get what bélbnged to them, was it hbt ciearly by their 
ageht's own faiilt? How could he throw the responsibility of a clear mis- 
také made by some one in thé addrëss, of say one car-load, npon the 
màstéir, except on clear proof that the error was the master's, and did not 
arisè frôni âny mistake of his own or of the weigher's? There is no such 
proof: The very fact tha;t Walbaum & Co. were receiving 488 pièces and 
8 tons in excess of the weight s'pecified in their Mil of lading, while the 
lespondents were receiving 245 pièces and 28 tons short of what their 
bill of ladîpg specified, convicts the inspector, who was acting for the 
respondents, and- who knew the weights called for by each bill of lading, 
either of the grossest inattention to the duties he had assumed, or else 
of a mère verbal mistake in communicating to the weigher the name of 
the consignée designed; unless, indeed, the mistake was on the weigher's 
part in understanding and writing down what had been told him, which 
is equaîly possible. The excess of pièces and weight in "the cars marked 
for Walbaum & Co.'s account convinces me that this is not a case of au 
intentianal appropriation of that whole weight to Walbaum & Co., but 
of occidental error in the communication of the master's direction, ôr 
in the exécution of the direction, of one car-load, contrary to the intent. 
The inspector swears that he was not inatteutive, but trying to get the 
proper weight for the respondents. If this is true, the necessary conclu- 
sion is that the mistake as to the direction of one car-load was an acci- 
dentai misdirection by the inspector to the weigher, or that the wdgher 
misunderstood and assigned one car to the wrong person. In neither 
case would the fault be the master's. The fact that the number of pièces 
sent to the respondents by the railroad company is even 53 pièces short of 
the number of tram rails, ail of which belonged to the respondents, which 
were, as the master says, easily distinguishable and separated, and were 
designàted by him for the respondents, besides the additional 192 pièces 
of flange rails put with them, cOnfirm my conviction that this mistake 
was not the master's. The proof establishes a certain mistake on the 
part of the weigher or the inspector. It goes no further, except inferen- 
tially, as to the author of the eiTor. The fact that one of thèse two per- 
sons made a mistake in directing one Car seems to me not to afford any 
l^al inference that the master made a similar mistake. The error cannot 
be traced backof the inspector. The.ihspector's act was not the master's 
act, for he wa8 not the master's agent, but the respondents' agent. Upon 
the évidence; moreover, if any mistake could be inferred on the part of 
the master, ùï eould be legally charged to him, in assigning or directing 
one car-load to Walbaum & Go. that should hâve gone to the respondents, 
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therp was, at least, concurrent error on the part of the inspecter; and, as 
I hâve said, the inspector's act was the same as that of the respondenta 
themselves. In eÇecl, the master and the respondents were acting con- 
currently in directing what iron belonged to the respondents. If there 
was any mistake by the master, it is certain that the inspecter concurred 
in it, and communicated it. In légal eflfect, therefore, the respondenta 
acquiesce in whàt was done through the concurrent acts of the inspecter. 
Upon a mistake made in that way, and by the joint acts of both, if any 
mistake was indeed made by the master, I think the ship had the right 
te rely on the respondents' acquiescence at the time, fer such is the légal 
ei^ect; and to réquire the respondents te correct the errer by pursuing 
the goods themselves which they had concurred in misdirecting, rather 
than make a claim against the master or ship. In truth, however, there 
is ne preof of mistake by the master persenally; the inference from the 
t^^timony is to the contrary. As I hâve said, the proof does net go back 
6{ the inspecter; and as no failure of duty on the master's part is proved, 
80 far as shown to me, the libelants are entitled to a decree for the freigbt, 
witli iQterest and coste, witbout rebate for the alleged shortage or non> 
ddiyery. 



Abbott et al. v. National S. S. C3o.' 
(Dittriet Cowt, 8. 1). New York. Jannary 81, 1888.) 

1. BsQPFnro — Bhobtaqk— Bill of IiAding. 

Wbere a bill of lading déclares, In effect, tbat the ship or the ownera ara 
not to be beld respohsible for numbers or weight. they cannot be held liable 
foTShonage, without further proiof than the stàtemettts of the bîll of lading 
as to theitctual amopnt delivérëd by the shipper. Thia raie applies both to 
actions m r«m and in personam. 
i. Sahb. 

The eTidence showing satisfactorily that respondent's steam-ship had de- 
livered ail the bars of iron which had been loadâd upon her, and on Which s 
shortage was claimed by reason of the statement in thç bUl of lading of the 
number ehipped, held. thaf respondent was not liable. 
8. Same— Biu, op LAtoiNG — CONSTÉuCTioif op Thsmb. 

The term " iSl bars short shipped, " used in a biU of lading, cosstrUed to 
mean so many less than the number preTiously stated. 

In Admiralty. 

Hamilton R. Sqwier, for libelants. 

John Chelwood, for respondent. 

Beown, J. The libelant sues to recover an alleged shortage of 64 bara 
of iron in a consignment brought from Lendon to New York on board 
the respondent's steamer Denmark, in September, 1881. The bill of 
lading provides for a delivery of iron in the following fonn: "4,264 bars 

'Keported by Edward G. Benediot, Esq., of the New York bar. 
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Of iroh, 181 bars short shipped." The bill of lading, among other ex- 
ceptions from liability, includes the foUowing: "Not accountable for 
weight, contents, value, length, measure, qpaantities, or condition." The 
bUl of lading in the margin stated the weight to be 74 tons, 17 cwt., 1 
qr. Upon delivery at New York the number of bars was found to be 61 
lessthan 4,264, but the weightwàs74 tons, 18 cwt., 1 qr.,4 Ibs., or 116 
pounda in excess of that stated in the bill of lading. 

The only évidence in regard to the meàning of the words "131 bars short 
ehipped" that was given upon the trial is to the effect that this was | 
déduction t6 be made from the number 4,264 previously stated. Upon 
this explanation of the bill of lading, there would be an excess in the 
number of bars delivered over the number received of 70 bars. The év- 
idence leaveS ho doubt that ail the iron that was put on board the steamer 
was delivered in New York., It is not certain, however, that ail that 
was delivèi«d to the respondents ih London was loaded upon the steamer, 
or was forwarded. But the libelant bas given no proof of the actual 
nûmb&r of bars, or of the weight, delivered to the respondents in London, 
exdépt the bill of lading itself; and when the bill of lading, whatever the 
précise language, déclares, in effect, that the ship or the owners are not 
to be responsible for the number or weight stated, neither the ship nor 
the owners can be held for alleged shortage without satisfactory proof of 
the actual amount delivered. Such exceptions rebut the presumption 
of the correctness of ;the number, or weight stated in the bill of lading. 
The number and weight are often taken from the mère statement of the 
shippers, with,out vérification by the ship. Such exceptions are notice 
of that fact, ànd that there is no responsibility for the amounts stated, 
€xcept upon the further proof of what was delivered. This bas been fre- 
quently'àppîied in actions m rem, and is maniféstly applicable equally 
to aotàoïiUiripersonam. The laTnpi£le, 14 Fed. Rep. 491, 22 Fed. Rep. 
559; Maûkimeii v. Gud, 29 Fed. Rep, 794; TheTangier, 32 Fed. Rep. 
230; Eaton v. Neuwxirk, ante, 891. 

In the prçs^nt case it would seem, from the weight stated in the mar- 
gin of the biMof lading, that the fuU amount intended to be acknowl- 
edged by the bill of lading was delivered; since the full weight there 
stated was delivered, and somewhat more, aa is proved by the custom- 
house weighir, The libel must, therefore, be dismissed, with costs. 
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WOODEUM t. CLA.Y et ol. 
(Œreuit Court, D. Eansaa. Februaiy 21, 1888.) 

1. AiîiMAts — Infbctious Disbasks — Texas-Fbtbb Act— Pah'hbs. 

In an action under Comp. Laws Kan. 1885, c. 105, § 80, for damages for il- 
Iegan:r driving cattle into the state which communicated the Texas f ever to 
plaintiffs cattle, and, to make such damages a lien on the cattle, the purchas- 
ers of the cattle who hâve assumed the liability for damages are properly 
joined as défendants, and a persoual judgment may be had against them as 
well as against the vendor. 

2. Ebmotal dp Causes— Citizbnship— Adverse Iîîtkbest. 

In an action under Comp. Laws. Kan. 1885, c. 105, § 80, for damages for il- 
legally driving cattle into the state which communicated the Texas fever to 
plaintiflE's cattle, brought against the importer and the purchasers, who had 
assumed the liability, the importer' s interest is not adverse to that of the pur- 
chasers, 80 as to justify his classification as a plaintiS, and thereby give de- 
fendants a right of removal, on the ground of citizenship, to the fédéral 
courts. 
8. Bame — Sbparatb Contboveest— Aubns. 

Under the removal acts of 1875 and 1887, the right to remove a separate con- 
troversy is conflned to citizens of différent States, and thèse acts repeal the 
act of July 27, 1866, and Rev. St. U. S. § 689, cl. 2, giving this right to aliens. 
4. Same— Sepabatb Contkovbbst— Paktneeship. 

An action on a partnership obligation is not separable, so as to entitle ona 
partner to remove it on the ground of citizenship. 

On Motion to Remand to the State Court. 
Eosdngton, Smith & Dallaa and /. W. Rector, for plaîntîff. 
A. S. WUson and GuOirie & Gidhrie, for défendants Clay, Robînson & 
Co. 

FosTEE, J. The plaintiff, J. G. Woodrum, brought his suit in the dis- 
trict court of Washington county, Kansas, against Clay, Robinson &Co., 
a firm composed of John Clay, Jr., William H. Forrest, both aliens and 
subjects of Great Britain, and Charles Robinson, a citizen of Illinois, and 
George S. Elwood and the Washington National Bank, both citizens of 
the state of Kansas. Clay, Robinson & Co. removed the case to this 
court, and the plaintiff moves to remand it to the state court. 

The exact ground upon which the right of removal is claimed does not 
appear in the pétition. However, it is not placed upon the ground of 
local préjudice, nor that there is a separable controversy in the case; but 
the citizenship of the différent parties is set ont, and the amount in con- 
troversy stated, and a gênerai application made to remove to this court. 
The défendant bank claims some interest in the recovery against défend- 
ants, and its interest is really on the side of the plaintiff. The cause of 
action alleged against Clay, Robinson & Co. is on a written agreement, 
given by them to their co-defendant Elwood, whereby they purchased a 
lot of cattle of said Elwood, and, as part considération thereof, assuming 
and agreeing to pay ail damages which the plaintiff, Woodrum, bas sus- 
tained by reason of said cattle having communicated the Texas or Span- 
ish fever to the cattle of said plaintiff. It is further charged that défend- 
ant Elwood drove the cattle ôom the territory aouth of Kansas into this 
v.33F.no.l6— 57 
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State în violation of an act of the législature, which act imposes a pun- 
ishment for its violation, and makes the person guilty liable for ail dam- 
ages caused to any party from such fever being communicated by said 
cattle, and makes such damage a lieu upon the cattle so communicating 
such disease. Comp. Laws 1 885, p. 932. Clay, Robinson & Co. bought 
the cattle of Elwbod charged with this liability, and assumed and agreed 
to paÇy it. Plaintiff prays ^'udgment against both Clay, Robinson & Co. 
and ïîljvood, and for a lien on the cattle, and that the same be sold in 
satisfabtioH of the judgment. 

Can Clay, Robinson & Co. remove the cause to this court? They in- 
sist that the action against them is on conlract, and the action against 
their co-defendant Elwood rests in tort, and hence there is a misjoinder; 
and that Elwood is lieither a necessary or proper party, or, if a proper 
party, his interest in the controversy arrays him on the plaintiffs side; 
and, Bt least, that there is a separable controversy between them and the 
plaintifiF which entitles them to remove the cause to this court. I hâve 
no dpjubt but the plaintiff could hâve proceeded against Clay, Robinson 
& Co. on their agreement without making Elwood a party défendant; 
but "ç^rhëther thèse parties are improperlyjoined in this case is quite an- 
other , question. Undoubtedly the plaintiff has a good cause of action, 
if his allégations are true, against both parties, and also a lien on the cat- 
tle. So, in reality, the question is whether he can enforce his claim 
against both parties in one action. If Clay, Robinson & Co. had pur- 
chased the cattle without expressly assuming this liability, and plaintiff 
was seeking a personal judgment against Elwood alone, and to enforce 
his lien on the cattle, in such case it would hâve been proper to make 
Clay, Robinson & Co. parties, as the owners of the property, although 
no Personal judgment could bave gone against them. So, if the plaintiff 
chose to seek his remedy against Elwood and the cattle, (as he had a 
right to do,) Clay, Robinson & Co. were proper parties, and the question 
remains whether, in the same action, plaintiff could hâve personal judg- 
mect against them as well as the other défendant. The liability of both 
défendants grows out of the same transaction, — the wrongful act of El- 
wood, — and to make either liable, the act must be proven, and the dam- 
age caused thereby determined. As a gênerai rule actions on tort and 
contract, especially when the tort cannot be waived, cannot be joined; 
but when the contract liability is founded on the tortious act itself, and 
expressly assumes ail liability therefor to the injured party, I am of opin- 
ion the injured party may join the tort feasor and the party assuming 
the liability for the tortious act, and the more so in this case, where the 
damages bave become a lien upon the property transferred. Hoye v. Ray- 
numd, 25 Kan. 667; Civil Code, § 83; Ayres v. WiswaU, 112 U. S. 187, 
5 Sup. et. Rep. 90. A défendant has no right to say that an action 
shall besevèrable which a plaintiff haselected to make joint, unless there 
is something in the law which prohibits such joinder. Pirie v. Teedi, 
115 U. S. 43, 5 Sup. et. Rep. 1034, 1161. If this view is correct, 
there are but two grounds upon which Clay, Robinson & Co. could pos- 
sibly base their daim to remove this case to this court; — the first of which 
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wonld be upon the theory of arranging the parties to the record on oppo- 
site sides of the controversy in sueb a manner as to inake the interest of 
Elwood adverse tô that of Clay, Kobinson & Co., aud really on the side 
of plaintiff; the second, on the ground of a separable controversy. Sew- 
ing-Machine Cases, 18 Wall. 563; Remmal Cases, 100 U. S. 457; Hyde v. 
Eubk, 104 U. S. 407; Blake v. McKim, 103 U. S. 336; Bible Soc. v. Price, 
110 U. S. 61, 3 Sup. et. Rep. 440; Winchester v. Lmid, 108 U. S. 130, 
2 Sup. et. Rep. 311. 

Can the parties be arrangea according to their interests in the manner 
aforesaid? It is true, in thiscase, the défendants Clay, Robinson & Co., 
after making a gênerai déniai in their answer, proceed to set ont, as a 
further défense, that they are not liable under their contract with Elwood, 
inasmuch as their liability under that contract rested upon certain con- 
ditions to be performed by Elwood, which he bas not performed, It is 
urged by counsel that Elwood's interest is really with that of plaintiff in 
holding Clay, Robinson & Co. liable on their contract. So far as that 
issue is concerned, that probably is true; but so far as the other issue 
raised by the pleadings is concerned, it is not true; for it must be pre- 
Bumed that Elwood is interested, in the first instance, in defeating the 
claini of plaintiff, or reducing the amount of fais recovery, as he stands 
liable to them under the law for any damages they bave sustained. So 
far as the défense of Clay, Robinson & Co. is concerned, as to their lia- 
bility to plaintiff under the contract, they could hâve set it up as well 
in a separate action against them as in a joint action against themselves 
and Elwood, and it bas been repeatedly decided that it does not make a 
separable controversy or misjoinder of action because différent défend- 
ants may bave différent défenses to plaintiff's action. Railroad Go. v. 
Ide, 114 U. S. 52, 5 Sup. Ct. Rep. 735; Starin v. New York, 115 U. S. 
249, 6 Sup. Ct. Rep. 28; Sloane v. Anderam, 117 U. S. 276, 6 Sup. Ct. 
Rep. 730; Insurance Co. v. Hwntington, 117 U. S. 280, 6 Sup. Ct. Rep. 
733; Mning Co. v. Canal Co., 118 U. S. 264, 6 Sup. Ct. Rep. 1034; 
IMe V. Giles, 118 U. S. 596, 7. Sup. Ct. Rep. 32. 

There only remains to be considered the other question, whether the 
party seeking this removal can claim the right under that clause of sec- 
tion 2 of the act of 1887, providing for the removal of a separable con- 
troversy ; and that question bas been squarely decided in the négative by 
the suprême court of the United States in the caseof Kingw. CbmeS, 106 
U. S. 396, 1 Sup. Ct. Rep. 312. The right of an alien to remove a sep- 
arate controversy is not given by the acts of 1875 or 1887. Both of 
those acts, in terms, limit it to a separate controversy whoUy between oiti- 
zens of différent states; and the court, in that case, holds that the act of 
July 27, 1866, and the second clause of section 639 of the Revised Stat- 
utes, which gave this right to aliens, were repealed by the subséquent 
acts, {Hyde v. Ruble, supra, 410;) and that it was the manifest intent of 
the act of 1876 to restrict this right to citizens of différent states. The 
act of 1887 (24 St. 663) places a further restriction to this clause, and 
limits the right of removal to défendants alone. Tàsgraph Co. v. Brown, 
32 Fed. Rep. 337. 
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It does not avail that one of thèse parties seeking a removal îs a citi- 
zen of the state of Illinois. Their interest is joint and inséparable. It ia 
a partnership obligation, and is in no sensé a controversy whoUy between 
oitizens of différent states. 

The cause.must be remanded to the state court. 



Cherokee Nation v. Southeen Kan. R. Co. 
(District Court, W. J). Arkanaa». February 8, 1888.) 

1. Bminbiît Domain— Nattjeb of Eight. 

Itis the rightful authority whicli exista în every sovereignty to control and 
regulate those rights of a public nature which pertain to its citizens in com- 
mon, and to appropriate and control individual property without the consent 
of the owners, upon the payment of just compensation to the owner, for the 
public beneflt, as the public safety, necesaity, couvenience, or welfare may 
demand.^ 

3. Samb. 

Eminent domain pertaîns alone to sovereignty, It belongs to no other 
power. It is one of the attributes of sovereignty. 

8. Same. 

The right of eminent domain does not grow out of the tenure by which lands 
are held. When a government asserts the right, it admits title in the one 
against whom it is asserted. The right of eminent domain exists independ- 
ent of the considération whether the lands would escheat to the government 
in case of a failure of heirs. 

4 BaMB— SOVBBBIGNTÏ. 

By sovereignty, in its largest sensé, is meant suprême, absolute, nncontrol- 
lable power; i^o jv-a summiimpérii; the absolute right to govern. Sovereignty 
in government is that public authority which directs or orders what is to be 
done by each member of Society in relation to the end of the association or 
organization. Qovernment is not sovereignty, but it is the machinery or ex- 
pédient for expresSing the will of the sovereign power. 
6. Same— Right op Fédérai Governmbnt. 

The right to be exercised in a state must be obtained from the state in ail 
cases, except where the fédéral gpvernment seeks to exercise it as being nec- 
essary to the enjoyment of the powers conferred upon it by the constitution. 
In the tërritories, the right of eminent domain belongs to aie fédéral govern- 
ment. 

6. Same. , . 

The enjoyment of whatever privilèges or rights may flowfrom the power 
having béèh exercised, may be granted to another than the sovereign; but 
when the power will be invoked is to be determined by the agent of the sov- 
ereign,— in this case, the congress of the United States, as the agent of the 
people thefeof. Congress can only exercise the right of eminent domain, and 
canriot grant to another the power of saying when it shall be exercised. 

7. Same— Wbtbn ExEHcisBD. 

The use of the rights or privilèges flowing from the exercise of eminent do- 
main ïnay be granted by the sovereign power to a railroad company, because 
this is for thé public beneflt, safety, necessity, convenience, and welfare. 
This, then, is a proper case for the exercise by congress of this great sover- 
eign right.* . 

'That the state has no right to take jftrivate proporty for any but a public use, and as 
to what are such publie uses as will justlf y the exercise of the right of eminent domain, 
see Johnston's Appeal, (Pa.) 7 AU. Kep. 167; Heick v. Voight, (Ind.) 11 N. E. Eep. 306, 
and note; Sh'Oll v. Coal Co., (111.) 10 N. E. Hep. 199; In re Railroad Co., (N. Y.) 8 N. E. 
Rep. 548, and note; Mining Co. v. Dewitt, (Cal.) 15 Pao. Rep. 74. 
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8. Public Lands— Indian Title— Cheeokeb Nation. 

The title to ail the lands of the Cherokee Nation was obtaîned by grant from 
the United States. Tliis title is a base, qualifled, or determinable fee, with- 
eut the right of réversion, but only the possibility of reversion, in the United 
States. This, in effect, puts ail the estate in the Cherokee Nation. 

9. Same— Ihdian Title— Cherokee Nation— Eminent Domain. 

Congress cannot grant a right of way over the lands of the Cherokee Na- 
tion without its consent, on theground tnat the United States has title to such 
land. If it can do se, it mus* be done because the government of the United 
States can exercise, with reffcrence to the lands of the Cherokee Nation, the 
right of eminent domain. 

10. Indians— Chebokbe Nation— Status of. 

The Cherokee Nation, while it owns the soil of its country, is under the po- 
litical control of the United States, and it is dépendent on it for its political 
rights. This, as the history of this country has so often demonstrated, is nec- 
essary for the protection of its people. 

11. Same. 

The Cherokee Nation is not, therefore, sovereign; for its dependence on 
the United States forbids the idea of the existence of sovereignty in it, as 
against the United States. If not sovereign, it cannot, as against the United 
States, hâve the right of eminent domain as an inhérent right. It cannot hâve 
it because it has been granted to itby the government, as the government can- 
not grant away the sovereign powers of the people. 

12. Same. 

The rights of property are deflned, and become vested according to the 
terms of the grant, The right of sovereignty is inaliénable, and rests in the 
discrétion of the government, to be exercised without let or hindrance over 
any part of its territory subject to its political control. In a case where it 
exista in the government of the United States, every provision of a law or 
treaty purporting to restrain its fuU and free exercise by the government 
would be void. 

18. Same. 

The Cherokee Nation is aeither a state nor territory in the sensé of thèse 
words as used in the consiitution of the United States. It has a qualifled 
autonomy, — a local government, — but it does not corne within the meaning of 
either a state or territory, but it is a part of what is called "Indian Country." 

14. Same. 

Their tribal organization is recognized by the jpolitical department of the 
national government as existing, although their primitive habits and customs 
are largely broken into by the progress they hâve made towards civilization. 
Yet' while the intercourae laws euacted by the national government are appli- 
cable to, them, though they may hâve a local government of their own, it can- 
not With any reason be said that, as against the government of the United 
States, they are a sovereign people, or hâve the power which is inhérent in 
sovereignty. That they are not sovereign is apparent from the treaties made 
with them by the United States, from the laws of congress enacted for their 
government, and from the opinions as to their status delivered at différent 
times in the history of the country by the suprême court of the United States. 

{SylMius by the Court.) 

In Equity. On bill for injunction. 

The bill in this case contains substantially the foUowing allégations: 
(1) Tlie plaintifE is a sovereign state, recognized as such by the several 
treaties with the United States, which are particularly mentioned. (2) 
Within its territory the plaintifE has the right of eminent domain, as well as 
ail other sovereign attributes. (3) Tor a valùable considération, the United 
States has conveyed and patented said territory to plaintiff in fee-simple. (4) 
Plaintifl retains the right of sovereignty over ail the territory thus patented, 
save as to certain tracts of land which were re-ceded to the United States by 
the treaty of 1866, and which are not in question in this suit. (5) Onorabout 
the 21st day of. October, 1886, the défendant, being a corporation created by 
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thelaws of thestate of Kansas, without right, and without authority; con- 
sent, or licénse bf tlie plaintifl, enteied theterritory of the plaintiff, ànd com- 
menced to construct a raijwlay tbrough the same. (6) The défendant haa 
builtabout 10 miles of thé rpad, and intends to build the remainder, to the 
great damage of the plaintiff. (7) The défendant prétends to ha,ve the right 
to build said road by virtue Of an act of congress, approved July 4, 1884, 
granting the right of way to it through said territory ; but the United States 
had no right to grant said right of way, the territory having been cededtothe 
plaintiff, as aforesaid. (8) Plaintiff, through' its national council, by an act 
passed December 12, 1884, protested against the building of said railway, and 
flled a copy of said protest with the secretary of the interior of the United States ; 
and, by an act of the same daté, instructed its delegates at Washington to resist 
the claim of défendant to build or maintain any rail way, through its territory. 
(9) On the I4th day of April, 1886, said national council, being by the secretary 
of the interior of the United States notified of thefiling of amapinhisdepart- 
ment by the défendant, pretending to locate its Une of railway through said 
territory, by aet of that date f urther protested against said location of said rail- 
way, or the appropriation of said territory of the plaintiff, withont its consent; 
and further dissented from, and declined to receive as adéquate compensa- 
tion, the sum fixed in said act of July 4, 1884, for the right of way through 
the Indian Territory. (10) Notwithstanding the said several protests, the 
défendant still claims to act under color of said act of congress, and has pro- 
cured to be appointed by tlie président of tbe United States certain référées or 
commissioners, to-wit, M. Galloway, James Brodie, and "W. H. Dyer, who 
hâve wrongfully undertaken to appraise the rights of plaintiff in the lands 
and territory embraced by the Une of said location filed by défendant in the 
department of the interior aforesaid; and hâve pretended to award to the 
plaintiff tlierefor the sum of $3,301.50 for the iands embraced in the main 
line, and $4,051.44 for the lands embraced in the branch Unes, qf the défend- 
ant. (11) On the 29th day of October, 1886, the acting commissioner of In- 
dian affairs, by a communication of that date, informed the plaintiff, through 
its principal cbief, of said pretended ânding and award of said pretended réf- 
érées or commissioners. (12) Thereupon the plaintiff, by its national coun- 
dl, on the 17th day of December, 1886, by an act of that date, further pro- 
tested against the assumed grant of the right of way, and dissented from the 
said award as being entirely inadéquate; and on the same day the plaintiff, 
without waiving any of its rights, appealed to this court from said award, and 
from ail the proceedings had under said act, and requested the secretary of 
the interior to transmit a transcript of said award, and of ail other proceed- 
ings had under said act of congress. (13) Without admitting the authority 
of the said référées to act in the premises, their awa.rd is wholly inadéquate, 
as said right of way is reasonably worth $500 a mile; and plaintiff protests 
against said inadequacy, as well as against the power of said référées, and 
prays that this complaint may be treated as an original complaint and péti- 
tion on appeal from said award, as provided by section 3 of said act of con- 
gress, (14) The défendant will continue to build its road through said ter- 
ritory, unless restrained by the court. (15) By section 8 of said act of con- 
gress, jurisdiction of ail contests between said plaintiff and said défendant is 
bestowed on this court, and ail of said proceedings hâve beea returned iuto 
this court by said secretary of the interior. 

The prayerôf tbe billis: 

(1) That défendant be reqùired to answer the bill; (2) that the award be 
set aside; (3) that défendant be restrained from building or operating a rail- 
way, telegraph, or téléphone line through its territory, and that an inju notion 
be enforced during the pendèncy of this suit; (4) that, in case the court shall 
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not issue said injuBction, the plaintiff be awarded adéquate compensation for 
the landsproposed to be taken for the right of way, and for the rights, ease- 
ments, and franchises proposed to be granled to the défendant; (5) and for 
ail other proper relief, 

The pnrport of the act of congress thus referred to may be suflSciently 
shown by thefollowing abstract ofthe same: 

Section 1 gives to the défendant the right to locate, constract, equip, and 
operate a railway, telegraph, and téléphone line through the Indian Territoiy, 
on a certain route therein deseribed. 

Section 2 prescribes the width of the right of. way of the railway company. 

"Section 3. That before said railway shall be constructed through any 
lands held by individual occupants, according to the laws, customs, and us- 
ages of any of the Indian nations or tribes through wbich it may be con- 
structed, fuU compensation shall be made to such occupants for ail property 
to be taken or damage done byreason of the construction of said railway. In 
case of failure to make amicable settlement with any occupant, such compen- 
sation shall bédetermined bythe appraisement of three disinterested référées, 
to be appointed by the président, who, before entering upon the duties of 
their appointment, shâll take and subscribe, before compétent authority, an 
oath that they will faithf uUy and impartially discharge the duties of their ap- 
pointment; which oath, duly certiSed, shall be returned with their award. 
In case the référées cannot agrée, then any two of them are authorized to 
make the award. Either party, being dissatisfled with the finding of the réf- 
érées, shall hâve thë right within ninety days after the naking of the award, 
and notice of the samé, to appeal by original pétition to the courts, where the 
case shall be tried de novo. When proeeedings hâve been commenced in 
court, the railway shall pay double the alnount of the award into court to 
abide the jndgment thereof, and shall hâve the right to enter upon the prop- 
erty sought to be condemned, and proceed with the construction of the rail- 
road. Each of the référées- shall receive for their [his] services the snm of 
four dollars per day for each day they are [he is] engaged in the trial of any 
case submittedto them underthis act, with mileage at five cents per miîe. 
Witnesses shall receive the uàual fées allowed by the courts of said nation. 
Cosls, including compensation of the référées, shall be made a part of the 
award, and be paid by said raUroad company. " 

Section 4. This section relates to the rates and charges of the railway com- 
pany. 

"Section 5. That said railway company shall pay to the secretary of the in- 
terior, for the benefit of the particular nations or tribes through whose lands 
said main line and branch may be located, the sum of fifty dollars, in addition 
to compensation provided for in this act, for property taken and damage done 
by the construction of the railway, for each mile of railway that it may eon- 
struct in said territory ; said payments to be made in installments of flve hun- 
dred dollars as each ten miles of road is graded. Said company shall aiso pay, 
80 long as said territory is owned and occupied by the Indians, to the secre- 
tary of the interior, the sum of flfteen dollars per annum for each mile of 
rail way that it may construct in said territory. ïhe money paid to the secre- 
tary of the interior, under the provisions of this act, shall be apportioned by 
him, in accOrdance with the laws and treaties now in force among the différ- 
ent nations and tribes, according to the number of miles of railway that may 
be constructed by said railway company. That congress shall hâve the right, 
so long as said lands are occupied and posses&ed by said nations and tribes, to 
impose such additional taxes on said railroad as it may deem just and proper 
for their beneflt: provided, f urther, that if the gênerai council of either of 
thé nations or tribes through whose lands said railway may be located sbaU, 
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within four months after the filing o£ maps of deflnite location, as set forth 
iu section six of this act, dissent from the allowance provided for in tliis sec- 
tion, and shall eertify the same to the secretary of the interior, then ail com- 
pensation to be paid to such dissenting nation or tribe under the provisions 
of this act shal] be determined as provided in section three for the détermina- 
tion of the compensation to be paid to the individual occupant of lands, with 
the right of appeal to the courts upon the same terms, conditions, and re- 
quirements as tJierein provided : , provided, f urther, that the amount awarded 
or adjudged to be paid by said railway company for said dissenting nation or 
tribe shall be in lieu of the compensation that said nation or tribe would be 
entitled to receive under the provisions of this section. Nothing in this act 
shall be construed to prohibit congress from imposing taxes upon said rail- 
way, nor any territory or state, hereafter formed, through which said railway 
shall hâve been established, from exercising the like power as to such part of 
said railway as may lie within its limits. Said railway company shall hâve 
the right to survey and locate its railway immediately after the passage of 
this act." 

Section 6 provides for flling maps of surveys in the oflace of the secretary 
of the interior, and in the olflce^ 6t thoiprincipal chiefs of the tribes. The 
company is to commence grading its line of road within six months after its 
location. 

Section 7 gives the right to the offlcers and servants of the company to ré- 
side on the right of way. 

Section 8 gives jurisdiction of ail controversies between any of the tribes 
and the company to the United States district court for the Northern district 
of Texas, to this court, and to the district court of Kansas, without regard to 
the amount in controversy. 

Section 9 fixes the time and manner of constructing the road. 

Section 10 prohibits the company from ail efforts to extinguish the title of 
the Indiana to their other lands. , 

Section 11 provides that ail mortgages executed by tlie company on any of 
its lands and franchises in the Indian Territory shall be recorded in the de- 
partment ot the interior. 

"Section 12. Congress may at any timé add to, alter, or repeal this act." 

Défendant demurs— i^rsi, for want of jurisdiction; second, for want of 
equity; third, because the suit iS one that atteinpts to join légal and éq- 
uitable causes of action. 

McDonaid, Bright & Fay and E. 0. Budinot, for plaintifiF. 

U, M. dt G. B. Rose, for défendant. 

Parker, J., (after stating ^efa^s as àbove.") The controlling question 
in this case is, did the congress of the United States hâve the right to 
grant to défendant a right of way for its railroad across or over the land 
of the Cherokee Nation, the défendant payidg the nation for the same, 
and the individual occupants for their improvements? If congress had 
that right, the court has jurisdiction, and that would dispose of the first 
ground of demurrer. The détermination of this question settles the sec- 
ond iground; for, if congress has the right to grant the right of way to 
défendant upon its paying for the same, there is no equity in the bill of 
the plaintiff. If it does not hâve the right to make the grant, then either 
the whole act would be void, or so much of it as to leave nothing to 
which the valid part is applicable; and this cause of demurrer, in such 
case, would be unnecessary, as the oase would be decided on the first 
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ground. Congress can only hâve this right, either because the title of 
this real sstate is in ihe United States, or because the government of the 
United States can exercise what is called the "right of eminent domain," 
and take the property, or authorize a railroad to take it, on its paying 
just compensation to the ownera, by the exercise of the power growing 
out of this right. This court held in U. S. v. Reese, 6 Dill. 405, and in 
U. S. V. Rogera, 23 Fed. Rep. 658, that the title to the lands of the Chero- 
kees was obtained from the United States by grant. This title is a base, 
qualified, or determinable fee, without right of reversion, but only the 
possibility of reversion, in the United States. This, in effect, puts ail 
the estate in the Cherokee Nation. This is in substance the principle 
declared by the suprême court of the United States in Holden v. Joy, 17 
"Wall. 211, Oongress could not, therefore, without the consent of the 
Cherokee Nation, and individual occupants of its land, grant to défend- 
ant this right ofway because the United States had title to the land, or 
because it was either a part of the public domain, or a réservation be- 
longing to the government. If it can be done at ail, it must be because 
the government of the United States can exercise, with référence to the 
lands Df the Cherokee Nation, the right of eminent domain. If the gov- 
ernment does not hâve this right, then the àct of congress purporting to 
grant the right of way is void, because of the absence of constitutionail 
power to pass it. To ascertain the existence or non-existence of the right 
in the government — to ascertain whether it is there, or in the Cherokee 
Nation — requires that we should see what is meant by the right of emi- 
nent domain. Then we must look to the political stattis of the Cherokee 
Nation, and see what are its political relations to the government of the 
United States. 

Eminent domain is gfenerally defined as "that superior dominion of 
sovereign power over ail the property within the state, including that 
previously granted by itself, which authorizes it to appropriate any part" 
thereof necessary to public use; reasonable compensation being raade. 
In Boom Co, v. Patterson, 98 U. S. 406, the right is tersely defined to 
be "the right to take private property for public use." Mr. Cooley, in 
Constitutional Limitations, (pages 523, 524,) says eminent domain "is 
the rightful authority which exists in every sovereignty to control and 
regulate those rights of a public nature which pertain to its citizens in 
common, and to appropriate and control individual property for the pub- 
lic benefit, as the public safety, necessity, convenience, or welfare may 
demand." Again, at the same page, when speaking of eminent domain 
in referenpe to those cases in which the government is called upon to 
appropriate property against the will of the owners, he says: "It may be 
defined to be that superior right of property pertaining to sovereignty by 
which the private property acquired by its citizens, under its protection, 
may be taken, or its use controUed, for the public benefit, without regard 
to the wifehes of its owners." We see by thèse définitions that this right 
of eminent domain is one which pertains alone to sovereignty. It be- 
longs to no other power than sovereign power. It is one of the attributes 
of sovereignty. , Therefore, if we can find what sovereignty means, and 
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can ascertain what is the political staJiJS of the Cherokee Nation, when 
considered with référence to the government of the United States, we can 
see where résides this chief att]?ibute of sovereignty called "eminent do- 
main." Vattel, in his Lâw of Nations, (book 1, page 1,) says: "From 
the very design that induces a riumber of m en to form a society which 
has its common interests, and which is to act in concert, it is necessary 
that there should be establisheïi a public authority to order and direct 
what is to be done by each in relation to the end' of the association. This 
political authority is the sovereignty, ànd he ahd they who are invested 
with it are the sovereign. Sovereignty in government may then be de- 
fined to be that public authority which directs or orders what is to be 
done by each member associated, in relation to the end of the associa- 
tion." It may be remarked, with us, the body of the nation has kept in 
itsown hands the empire, or theright to command, and our government 
is therefore called a"popular government." Wheaton defines sovereignty, 
"the suprême power by which any citizen is governed." Hurd says: "The 
suprême power in the state must necessarily be absolute, in being subject 
to no judge." Jameson says: "By the term 'sovereignty' is meant the 
person or body of persons in a state to whom there is politically no supe- 
rior." Leiber has said: "The iiecessary existence of the state, and tlaat 
right and power which necessarily foUow, is sovereignty." Story says: 
"By sovereignty, in its largest sensé, is meant suprême, absolute, un- 
controUable power; the jus mmmi imperii; the absolute right to govern." 
Yeaman, in his Study of Government, (484,) says: "This sovereignty is 
the last and suprême wUl in the direction and control of the affairs of 
societ)', and beyond or above which there is no political power, and no 
légal appeal. The word which by itself comes nearest being the définition 
of sovereigrtty is will or Volition, as applied to political affairs. Govern- 
ment is not sovereignty. Government is the machinery or expédient for 
expressing the will of the sovereign power." Définitions of sovereignty 
might be almost indeônitely niultiplied, but thèse which hâve been given 
I believe to be sufBcient to give an accurate idea of its nature. This sov- 
ereign power in ôur government belongs to the people, and the govern- 
ment of the United States and the governments of the several states are 
but the machinery for expounding or expressing the will of the sovereign 
power. 

Eminent domain is said to be such an inhérent and essential élément 
of sovereignty that it results irom the social compact, and hence would 
exist without arty express provision of the organic law on the subject. 
Brovm v. J5ett%,.69 Amer. Dec. 389; Mocdev. Œiy of Baltimore, 61 Amer. 
Dec. 278; ^fexonder v. Mii/or, 46 Amer. Dec. 630. The right of eminent 
domain is a right distinguished from, and paramount to, ultimate owner- 
ship. Kohivi U. S., 91 U. S. 371. The right of eminent domain does 
ïiot grow out of the tenure by which lands are held. Kohi v. U. S. , aupra. 
In effect, when the government asserts the right of eminent domain, it 
admits that the title is in the one against whom the right is asserted. 
If the govemment has the title, it simply douâtes its own real property, 
existing as public domain, or as government réservations. This is not 
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the assertion of eminent domain, but an appropriation by the government 
of that prop.erty to which it bas a title. Wben the government takea 
property by right of eminent domain, it takes it by an assertion of a sov- 
ereign right, and does not take it by reason of the title being in it. In 
the Case of KoM, supra, the suprême court says: 

" This right exlsts independent of the considération whether the lands would 
escheat to the government in case of the failure of heirs. The right is the 
offspring of political necessity, and is one inséparable from sovereignty, un- 
less denied to it by the fundamentallaw." 

The Cherokee Nation, while it owns the soil of its country, is under 
either the political control of the United States, pv of the states of this 
Union; for under this government, as was said by Mr. Justice MnxER, in 
U. S. V. Kagama, 118 U.S. 379, 6 Sup. Ct. Rep. 1109."there existswithin 
the broad domain of sovereignty but thèse two." Sincè the cases of Cher- 
okee Nation v. Georgia, 5 Pet. 1, and Worcester v. State of Georgia, 6 Pet. 
515, we hâve known that the Cherokee Indians were not under the polit- 
ical control of the states. Therefore they most be under the political con- 
trol of the government of the United States; for, certainly, it cannot be 
asserted that this community of people are possessed of such political 
power that they are not subject to the sovereign will of the United States. 
Mr. Justice Taney, in U. S. v. Bogers, 4 How. 572, said: 

"Wethink it too clearlyand firmly established to admit of dispute that 
the Indian tribes residing withiu the territorial limits of the United States 
are subject to tlieir authority." 

In U. S. v. Kagama, supra, Mr. Justice Millee, speaking for the court, 
in language of a gênerai character says: 

"Thèse Indian tribes are the wards of the nation. They are communities 
dépendent on the United States; * « * dépendent for their political 
rights." 

Again, at the same page: 

"The power of the gênerai governraent over thèse remnants of a race once 
powerf ul, now weak and diminished in numbers, is necessary to their pro- 
tection. * * * It must exist in that government, beeause it never haa 
existed anywliere else; beeause the theater of ita existence is within the geo- 
grapliical limits of the United States; beeause it never bas been denied; and 
beeause it alone can enforce its laws on al) the tribes. " 

The political skdm of the Choctaw Nation of Indians, as far as its rela- 
tion to the United States is concerned, is precisely like that of the Cher- 
okees. In the case of Choctaw Nation v. U. 8., 119 U. S. 28, 7 Sup. 
Ct. Rep. 75, the court, when speaking of the status of that nation, said: 

"The recognized relation between the parties to this controversy, therefore, 
is that between a superior and an inferior, whereby the latter is placed under 
the care of the former, and which, while it authorizes the adoption on the 
part of the United States of some such policy as their own public interests may 
dictate, recognizes, on the other hand, such an interprétation of the aèts and 
promises as justice and reason demand in ail cases where power is exerted 
by the strong over thpse to whom they owe care and protection." 

Chief Justice Mabshall, in Cherokee Nation v. Georgia, 5 Pet. 1, used 
this language: . 
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"It may wellbe^oubted whether those tribes which réside within the ac- 
knowledged boundariés of the "United States can, with strict accuracy, be de- 
nominated foreign nations. They may more correctly, perhaps, be denomi- 
nated ' domestic dépendent nations.' ♦ * * They are in a state of pupiJ- 
age. Their relations to tlie United States resemble that of a ward to his 
guardian. They look to our government for protection; rely upon its kind- 
ness and its power; appeal to it for relief to their wants; and address tlie 
président as their 'Great Pather.' They and their country are considered 
by foreign nations, as well as by ourselves, as being so completely under the 
sovereignty and dominion of the United States that any atterapt to acquire 
their lands, or to form a political connection with them, would be considered 
by ail as an invasion of our territory, and as an act of hostility." 

If they are a dépendent nation > upon whom are they dépendent? Not 
upon the states^ but upon the United States. This dependence is a po- 
litical one, and its very existence implies political control in some other 
power than their government. The existence of this dependence and 
political control forbids the existence of sovereignty in their nation. The 
npn-existence of: sovereignty forbids the existence as an inhérent right 
of eminent domain. Then the Checokees could not possess the right of 
eminent demain as an inhérent principle of their government. It can- 
not exist except inherently, from the nature of the power in government, 
or by grant from some sovereign power. But it must be remembered, 
under our government, ail sovereign power is lodged in the people; and 
the government, by its différent departments, can exercise only such 
power as bas been delegated to it by the people. None of thèse dele- 
gated powers can be by the government delegated to some one else. 
They are only granted to the government to be in proper cases exercised 
by it, and not to be given to another to be exercised by that other. It 
is well, in this connection, to note the distinction between the rights of 
property and the right of sovereignty. The first are defined, and be- 
come vested according to the terms of the grant; the second is inaliéna- 
ble, and rests in the discrétion of the government to be exercised with- 
out let or hinderance over any part of its territory. In a case where it 
exists in the government of the United States, every provision of a law 
or treaty purporting to restrain its fuU and free exercise by the govern- 
ment would be void. In myjudgment, the law-making power of the 
country bas no such right conferred upon it by the people of this nation 
as to enable it to carve put from the midst of the public domain a por- 
tion of territory which shall be exempt from its govermnental control, 
when that territory is in such a political condition as to be neither a 
state nor territory, according to the constitutional meaning of thèse words. 
The right to grant away or delegate the sovereign power of the nation 
bas never for a moinent been conceded, as respects a foreign state, to the 
président, by and with the consent of the senate, as within the treaty- 
making power; nor can it be claimed to be within the power of congress. 
If, from our system of government, it is not in either, how can it 
be claimed as belonging to the Indian tribes? There can be no doubt 
that the gênerai sovereignty of the government which, for public rea- 
sons and the public good, is exercised over the persons and property of 
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the nation, is a power wholly distinct and separate from that which deals 
with adverse claims of title to real and personal property. The one at- 
taches to the soil and people as an inaliénable attribute, inhérent in the 
very nature of the govemment. The other is a mère question of vested 
rights, dépendent upon the true construction of the instruments of title 
under the constitution and laws. Mr. Cooley, in Constitutional Limita- 
tions, (524,) says: 

" When the existence of a particular power in the govemment is recognized 
on the ground of necessity, no délégation of the législative power by the people 
can be held to vest authority in the départaient which holds it in trust to 
bargain away such power, or to so tie up the hands of the govemment as to 
preclude its repeated exercise, as often and under such circumstances as the 
nèeds of the govemment may require. For, if this were otherwise, the au- 
thority to make laws for the govemment and welfare of the state may be so 
exèrcised, in strict conformity with its constitution, as at length to preclude the 
state performing its ordinary and essential functions, and the agent chosen to 
govern the state might put an end to the state itaelf. It must follow that 
any législative bargain in restraint of the complète, continuons, and repeated 
exercise of the right of eminent domain is unwarranted and void." 

I think the political statm of the Cherokee Nation has been shown 
■with sufficient clearness by ^eferenc^ to the opinions of the suprême court 
of the United States, delivered at différent times in the history of this 
people and this govemment. , Thèse opinions, as expressions in regard 
to their condition of political dependence on the United States, do not 
need anything to give them clearness or strength, but, if they did, it can 
be found in différent treaties heretofore made with thèse people, and in 
the laws enacted for the govemment of their country at différent times 
by the congress of the United States. On the 28th of November, 1785, 
the United States made the first treaty with the Cherokees. By it they 
acknowledged "that ail the Cherokees were under the protection of the 
United States, and no other sovereign whatever." The ninth article pro- 
vided that for the benefit and corafort of the Indians, and for the pré- 
vention of injuries or oppressions on the part of the citizens to Indians, 
the United States should "hâve the sole and exclusive right of regulat- 
ing the trade with the Indians, and managing ail their affairs in such 
manner as they think proper." On the 2d of July, 1791 , another treaty 
was made with them. In the second article of this treaty they said: 
■'The undersigned chiefs and warriors, for themselves and ail parts of 
the Cherokee Nation, do acknowledge themselves and the said Cherokee 
Nation to be under the protection of the United States of America, and 
of no other sovereign whatsoever." Hère, when relations were first estab- 
lished with them by the United States, we find in the very first treaty 
«ver made with them that they placed themselves under the protection 
of the United States; admitting that they were their sovereign, to which 
they looked for security and protection. It must be remembered that 
they hâve remained under that protection to thia time. Again, in the 
fifth article of the treaty of May 23, 1836, we find them looking to their 
sovereign to give them a right to enact certain local législation. This 
artide, among other things, provides the United States "shall secure to 
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tlie Cherokee Nation the rightiby their national councils to make and 
«arry into effect ail such laws as they may deem necessary for the gov- 
ernment and protection of the persons and property within their own 
country. * * *" Hère we find the origin of their local government 
as the same ia recognized by the sovereign,^the government of the 
United States,- — and we find it emànating directly from that government. 
By the twelfth article of the treaty of July 10, 1866, the Cherokeo Na- 
tion agreed that a gênerai council should be held, to be made up of del- 
egates of the différent tribes or nations lawfuUy residing within the In- 
dian Terrîtory. By the provisions of this article of the treaty, there waa 
to be Called into existence a law-inaking power for the whole of the In- 
dian couiltry belonging to the flve civilized tribes, and other Indians 
lawfully in the country, somewhat similar to our territorial governments. 
The council was to be convened under the direction of the commissioner 
of Indian affairs. It was to be presided over by such person as the sec- 
retary of the interior should designate. It was to bave a secretary, who 
was to keep an accurate record of its proceedings, and transmit a duly- 
certified copy thereof to the secretary of the interior. The members of 
the council and secretaTy were to be paid by the United States. It enu- 
merated the législative power of the council, and provided that such 
power might be enlarged by the consent of the national council of eacb 
nation or tribe assenting to its establishment, and with the approval of 
the président of the United States; and finally it provided that ail laws 
enaeted by such council shall take effect at such time as may therein be 
provided, wrdesa mispended by direction of the président of the United States. 
The claim that people situated as indicated by this article of the treaty 
of 1866, as against the government of the United States, are a sovereign 
people, iâ to my mind little less than absurd. 

Unless the right to exercise the powers of local government is of such 
nature as to give to the Cherokee Nation the character of a state in this 
Union, theré is not conferred on it the right of eminent domain, as this 
great right, attendant upon sovereignty, belongs, in this country, either 
to'the fédéral government or the government of the states. Under our 
dual System of government before the original colonial states entered 
the Fédéral Union, this right of eminent domain belonged to them, and 
when they éntered the Union théy retained the right to protect and reg- 
ulate private rights, privilèges, and immunities in gênerai. Because thia 
right was retained as one of the powers of the state governments, and be- 
cause, under our political organization, it was expected that thèse gov- 
ernments would make provision for those conveniences and necessitie» 
wbich are usually provided for the citizens through the exercise of emi- 
nent domain, the right itself, when sought to be exercised in a state, 
ûiust be obtained from the state in ail cases, except whère the govern- 
ment of the United States seeks to exercise the right for its own pur- 
poses, as ià a case where it deài'es a site for a court-house, custom- 
house, postioffice, arsenal, dook-yàrd, navy-yard, or any other purpose 
of the gorerhment. In such case the right of eminent domain is in th» 
fédéral go^^emment in every case, and may be exercised byit in the statea 
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so fur as is necessary to the enjoyraent of the powers conferred upon il 
by the constitution. Kohi v. U. S., 91 U. S. 367; Trombly v. Humphrey, 
23 Mich. 471; Dickey v, Turnpike Co., 7 Dana, 113; McOuUoch v. Ma- 
ryland, 4 Wheat. 429; Cooley, Const. Lim. 526. This right was re- 
tained, with the above exception, by the original 13 states when they 
came into the Union. The new states hâve been admitted into the Union 
on the same footing as the original 13. Thus they hâve this right of em- 
inent domain. I think it very clear that in the terri tories the right of 
eminent domain belongs to the fédéral government alone, because of their 
dependence upon that government, and because of the fact of their hav- 
ing np sovereign power. Mr. Cooley, in Constitutional Limitations, 
(525,) says: 

"Inthenewterritories.however, wherethe government of the United Statea 
exercises sovereign authority, it possesses, as an incident thereto, the right of 
eminent domain, which it may exercise directly, or through the territorial gov- 
ernments; but this right passes from the nation tothe newly-formed state 
whenever thé latter is admitted into the Union. " 

This court held in Ek parte Morgan, 20 Fed. Rep. 298, that the Chero- 
kee Natioii is neither a state nor territory, in the sensé of thèse words as 
used in the constitutiofi pf the United States. It has a qualified auton- 
omy, — a local government,— -but it does not come within the meaning 
of either a state or territory, but is a part of what is called " Indian Coun- 
try." If this be true, it is subject to the statutes of the United States, 
which make up what is called the "Intercourse Law," regulating the in- 
tercpurse of the government and people of the United States with the 
Indian tribes. The construction of every provision of this law is against 
the idea of the sovereignty of the Cherokee Nation. The importance of 
the question in vol ved will warrant a référence to a few leading sections of 
this, law as it now exists. We find from the year 1800 the congress of 
the nation has legislated in regard to the government of the Indian coun- 
try. By the act of June 30, 1834 , tbere was a consolidation of many of 
the fprmer provisions passed since the year 1800. Others were altered 
by this last act, so that by the act of 1834 there was established a new 
Indian Code. This Code was amended by the act of March 3, 1847. 
AU of this législation was amended and re-enacted in the shape in 
which it now exists by the revision of the laws of the United States 
in 1873; and the law on the subject is found in Rev. St. U. S. c. 3, p. 
369, and Id. c. 4, p. 371. Section 2114 provides: "The président is 
authorized to exercise gênerai superintendence and care over any tribe or 
nation which was removed upon an exchange of territory, under author- 
ity of the act of May 28, 1830, ' to provide for au exchange of lands with 
the Indians^ residing in any of the states or territories, and for their re- 
moval west of the Mississippi, and to cause such a nation tobe protected 
at their new résidence against ail interruption or disturbance from any 
other tribe or nation of Indians, or from any other person or persons.' " 
The Cherokee tribe or nation was removed from its home east of the 
Mississippi river to its présent home, by authority of this act of May 
28, 1830. TheÇherokees are stîll under the control of an Indian agent 
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appointed by the président, and confirmed by the senate. Section 2058, 
Rev. St., pro vides thatihis agent "* * * shall superintend the in- 
tercourse with the Indians agreeably to law, and exécute and perfonn such 
régulations and duties, not inconsistent with law, as may be prescribed 
by the président, the secretary of the interior, the commissioner of In- 
dian affairs, or the superintendent of ludian afFairs." Under section 
2103, Rev. St., "no àgreement shall be made by any person with any 
tribe of Indians, or individual Indian, not citizens of the United States, 
for the payment or delivery of any money or other thing of value, in 
présent or în prospective, or for the granting or procuring any privilège 
to him or any other person, in considération of services for said Indians, 
relative to their lands, or to any claims growing out of or in référence to 
annuities, installraentSj or other moneys, claims, demands, or thing un- 
der lawfe or treaties with the United Slâtes, or officiai acts of any officers 
thereof, or in any way connected with or due from the United States," 
unless such contract or âgreCment be executed and approved as provided 
by a subséquent part of the section. This provides the contract shall be 
èxecutîed before a judge of a Court of record, and bear the approval ôf the 
secretary of the interior and the commissioner of Indian affairs indorsed 
on iti By section 2106, Rev^ St., "no assignment of any contracts em- 
braced iû section 2103, or any part of one, shall be Valid, unless the 
names ôf the iassignees, and their résidences and occupations, be entered 
in writing on the contract, and the consent of the secretary of the inte- 
rior and the commissioner of Indian affairs to such assignment be also 
indorsed thereon." Section 2116 provides that "no purchase, grant, 
lease, or other conveyàncé of lands, or of any title or claim thereto, from 
any Indian nation or tribe of Indians, shall be valid, in law or equity, 
unless the sâme be màdie by treaty or convention entered into pursuant 
to the constitution. * * *" Section 2117 is that "every person who 
drives or otiietwise conveys any stock or horses, mules, or cattle to range 
and feed on any lands bélonging to any Indian or Indian tribe, without 
the consent of such tribe, is liable to a penalty of one dollar for each an- 
imal of such stock." The statuts further provides that the agent of each 
tribe of Ihdians is aûthorized, for the benefit of the Indians, to sell any 
cattle, horses, or other live-stock bélonging to the Indians, undef such 
régulations as shall be prescribed by the secretary of the interior; that a 
pe«soh,bef6i-ehe shall bepermitted to trade with any Indian tribe, is 
by section 2128 fequired to give bond to the United States. By section 
2132 j the président is aûthorized, whenever in bis opinion the public in- 
terest mày reqùire the samc, to prohibit the introduction of goods, or of 
any particular article, into the country bélonging to any Indian tribe, 
and to directalMicehsestôtràde with such tribe toberevoked. * * *" 
Sectioh 2137 contains a prohibition a^aihst h unting in the Indian coun- 
try. Section 2138 is: " Every person who drives or removes, except by 
authority ôf an ordef lawfully issuéd by the secretary of war, * * * 
any cattle, horses, or other stock from the Indian Territory, for the pur- 
pose ôf trade or commerce, shall be pùnishable/' etc. Section 2139' 
prôvides thaf no ardent spirits shall be introduced into the Indian coun- 
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try. Section 2145 extends the criminal laws of the United States over 
the Indian country, except as to crimes committed by one Indian upon 
another. Section 2147 gives the Indian agents and subagents the right 
to remove ail persons from the Indian country who are in there contrary 
to law. By section 2071 the président may, in his discrétion, employ 
persons to teach Indians in agriculture, and their children in the ordi- 
nary branches of science. Ail of thèse provisions of law are applicable 
to the Cherokee Nation. They are under an agent. Their tribal organ- 
ization is recognized by the political department of the national gov- 
emment as existing. AÎthough the primitive habits and customs of thèse 
people hâve been largely broken into by th,e progress they hâve made 
towards civilization, yet while thèse laws enacted by the national govern- 
méht are applicable to theni, though they may hâve a local government 
of their own, it cannot with any reason be said that, as against the gov- 
ernment of the United states, they are a sovereign people, or hâve the 
power which is inhérent in sovereignty. That their quàlified autonomy 
does not give them sovereignty is apparent from the treaties with them, 
from the laws euacted by the political department bî the government of 
the United States for their government, and from the opinions delivered 
at différent times by the suprême court of the United States. 

We are called on to consider their political relation to the United 
States, and whether their status is such as that they possess sovereign 
power, as ap,inst the United States. If they do not hâve this sovereign 
power they cannot inherently hâve the right of erainent domain, because 
it is an incident of sovereignty only. But it may be asked, if they do not 
hâve it inherently, from the nature of their government, can they not 
hâve it by grant from the United States, and thus, to this extent, be- 
come sovereign? This is asovereign power, which, as we hâve seen, can- 
not be delegated. The enjoyment of whatever privilèges or rights may 
flowfrom the power of eminent domain, being exercised, may be granted 
to another than the sovereign; but when the power will be invoked is to 
be determined by the agent of the sovereign, — in this case, the congress 
of the United States, as the agent of the people. This principle being 
correct, it must be held that any claims that the treaty-making power or 
congress may hâve granted the right of eminent domain to the Cherokee 
Nation, and, in this respect, conferred on it sovereign power, are with- 
out foundation; because neither congress nor the treaty-making power 
can grant away the sovereign powers of the government, but they can 
only exercise them for the people to whom they belong. Then we must 
conclude that the right of eminent domain as to the Cherokee Nation, al- 
%ough that Nation bas the title to its lands, is not in it, because its status 
or relation to the government of the United States is that of a subordi- 
nate to a sovereign, and that sovereign is the United States, in which ré- 
sides the right of eminent domain, when that right is to be invoked in 
the Cherokee Nation. We bave found that the right of eminent domain 
gives the right to appropriate and control individual property, on pay- 
ment of a just compensation, for the public benefit, as the public safety, 
necessity, convenience, or welfare may demand. 
v.33F.no.l6— 58 



914 FEDERAL EEPOKTEB. 

Is the building of defendant's railroad a public convenience? Does it 
promote the public welfare? Is it a public benefit? If so, congress may 
exercise the right of eminent domain by passing a law permitting de- 
fendant Company to use the fruits flowing from the exercise of the right 
of eminent domain by congress, to' enable it to build its road. What- 
ever builds up or promotes interstate commerce must be regarded as in- 
creasing the public benefit, by enhancing its convenience, its comfort, 
and its gênerai welfare. This; then, would be a proper case for the ex- 
ercise by congress ofthisgreat 80 vereign right; and ithas been frequently 
80 held by the courts, as in Boom Cb. v. Patterson, 98 U. S. 406; Secombe 
V. RaUroad Oo., 23 Wall.. 108; Brown v. Beatty, 69 Amer. Dec. 392; 
RaHroad Co. v. Applegate, 33 Amer. Dec. 497 . It was held in Secomie 
V. RaUroad Oo., mpra: "If a public interest is to be subserved which^difr- 
mands the tafcing of private property, the taking of such property for 
such ptrpose i? a public necessity. The taking of private property in 
order that a tailroad may be constructed, is taking tô subserve a public 
interestj and it is therefore taking it to meet the demanda of public neces- 
sity." The same principle is bdd with equal forcé in Raûroad Co. v. Ap- 
plêgate, suprà. Congress, then, ttsed tais attribute of sovereignty in a 
proper case, when it permitted thedefendant company, not to say when 
eminent domain should be exercised, but, as the agent of the public, to 
use the fruit» or effects of the exercise of the right as a means of construct- 
ing its road,Jto promote the public interest. This view of the case leaves 
the biU, without equity; so that the injunction must be refused, and the 
bill dismissed, unless the court can retain jurisdiction of it to try the 
question of damages, as it is asked to do by one of the prayers of the bill. 

This is a suit in equity. The method of recovering damages under the 
law of congress of July 4, 1884, granting the right of way over the lands 
of th« Cherok^e Nation, is a proceeding at laws, "Wheiiever a statute 
grants a new right, or a new remedy for the violation of an old right, or 
whenever such rights and remédies aie dépendent on state statutes or an 
act of congress, the jurisdiction, as between the law side and the equity 
side of the fédéral courts, must be determined by the essential charàcfcer 
of the case. Unless it cornes within someof the heads of équitable juris- 
diction, the remedy of the party is at law." Van Nordm v. Morton, 99 
U. S. 878. There is an adéquate remedy at law to recover the damages 
for right of way. It is obtained in this case by filing an original com- 
plaint on the- law side of the court, praying for an assessment of dam- 
ages. Légal and équitable causes of action cannot be joined in the fed- 
ml courts. Hunt v. HoUingstoorth, 100 U. S. 100. The plaihtifF, hav- 
ing a plain and adéquate remedy at law, cannot in a fédéral court join 
this remedy with one in equity. The bill seeks alternative relief, and 
the plaintifif s counsel claim they hâve a right to sa plead. If the relief 
asked in the alternative iswhoUy équitable relief, the prayer in a suit in 
equity may be in the alternative; but if the relief asked is both équitable 
and légal, and the prayér is for équitable relief; or if the court cannot 
grant this relief then for légal relief, this légal relief cannot be granted 
unless it is incident to, and grows out of, the équitable action of which the 
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court bas jurisdiction. But there is no cause for an équitable action hère. 
The bill fails, and there is nothing left but the légal right for the re- 
covery of damages, which inust, under the fédéral practice, be asserted 
in a court oflaw, and it cannot be joined with an équitable cause of ac- 
tion, and, if it fails, then he assert^ in the same suit aa a légal reùiedy. 
This ia now a rule beyond question in the fédéral courts. Buzard v. 
ffintstow, 119 U. S. 347, 7 Sup. Ct. Rep. 249; Kramer v. Gohn, 119 U. 
S. 355, 7 Slip. Ct. Rep. 277; Dowea v. MUchell, 105 U. S. 430; Hunt v. 
HoUingsworth, swpra. 

The dèmurrer to the biU must be sustained, injunction refused, and 
the bill diamissed, without préjudice. 



Jekeims v. Funk. 

lOirMitt Covrt, JT. D. Penntylvania. February 11, 1888.) 

FsnrciFAii ahd Agent— Spéciai. Agbnt— Powers. 

A spécial agent, acting simply by virtue of a power of attorney to sell and 
conyey certain real estate, cannot employ a broker to procure a purchaser 
and negotiate a sale, se as to raise a privity between his principal and the 
broker, and give the latter a right of action for his compensation directly 
against the principal.! 

ÂtLaw. On motion for new trial. 

James W. Jenkins sued Mrs. Eliza Funk to recover commissions on a 
sale of real estate made by plaintiff under authority from Mrs. Punk's 
agent. Verdict for défendant, and motion for new trial by plaintiff. 

(Samueî r. JVeiZZ, for motion. 

George B. Gordon, contra. 

AcHESON, J. As the foundation of his right of action, the plaintiff 
put in évidence the power of attorney frona Mrs. Funk, the défendant, 
to M. A. McDonald, and by that instrument is the extent of the latter's 
agency to be determined. It is very clear that McDonald's alleged déc- 
larations, made in the absence of Mrs Funk, are not évidence as against 
her to expand his written authority. Orini v. Bonnéll, 78 Pa. St. 152. 
Nor was there any offer of évidence to show a gênerai or local usage from 
which might arise an implication of authority in McDonald to employ a 

'The acts of an agent varying from those contemplated by the évidence of his au- 
thority are wholly void. New York Life Ins. Co. v. Fletoher, 6 Sup. Ct. Rep. 837; Jack- 
son V. Badger, (Minn.) 26 N. W. Rep. 908; Siebold v. Davis, (lowa,) 25 N. W. Rep. 77a ; 
Veeder v. McMurray, (lowa,), 28 N. W. Rep. 385; Rountree v. Davidson, (Wis.) 18 N. 
W. Rep. 518; Hampton v. Moorhead, (lowa,) 17 N. W. Rep. 20S; Thomas v. Joslyn, 
Ôlinn.) 15 N. W. Rep. 675; CampbeUv. CampbeU, (Wis.) 15 N. W. Rep. 138; Jeffrey y. 
Hursh, (Mlch.) 12 N. W. Rep. 898; Luke v. Grigg, (Dak.) 80 N. W. Rep. 171. The aots 
of an agent within the apparent authority given him will bindthâ principal. Bacalaris 
V. Eurêka & P. R. Co., (Nev.) 1 Fac. Rep. 835: Webster v. Wray, (Neb.) 24 N. W. Rep. 
207; Dewar v. Bank of Montréal, (lU.) 3 N. E. Rep. 746; Sohley v. Pryor, (N. Y.) 2 N. 
B. Rep. 280. See, also, Frink v. Roe, (Cal.) \1 Pac. Rep. 9°0, and note. 
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snb-agent wîth the right to look to the primary employer for his com- 
pensation. The rejected offers fell far short of that measure of proof. 
By her letter of attomey Mrs. Funk simply authorized McDonald to sell 
and convey her real estate. The agency was spécial, created for a partic- 
ular and defined purpose. Such an instrument is to be construed strictly , 
(Story, Ag. -§ 68;) and the formai language, "Hereby giving and grant- 
ing unto our said attomey full power and anthority to do and perform 
ail and every act and thing whatsoever requisite and necessary to be done 
in and about the premises," etc., will be presumed to be used in sub- 
ordination to the particular subject-matter of the power, and limited ac- 
cordingly, (Id. § 62; 1 Devl. Deeds, § 359.) True, the letter of attor- 
ney contains a clause in the common form, granting to McDonald the 
"power of substitution;" but, clearly, he did not exercise that power. 
Indeed, this is not asserted. Hence that clause cannot affect the rights 
of the parties to this suit. 

The controlling question in the case is whether a spécial agent, acting 
exclusively by virtue of a power of attomey which merely authorizes 
him to sell and convey certain real estate, can employ a broker to pro- 
cure a purchaser and negotiate a sale, so as to raise a privity between 
his principal and the broker, and give to the latter a right of action for 
bis compensation directly against the principal. At the trial the court 
determined this question negatively. That the décision was right it is 
not difHctilt to show. The gênerai rule of law is that if an agent, in the 
conduct of his agency, employs a sub-agent, without anthority to bind 
his principal, expressly given or fairly presumptive from the particular 
circumstances or the usage of business, the sub-agent must look to his im- 
médiate employer for his pay,and bas noclaim for compensation against 
the agent's principal, between whora and the sub-agent no privity exists. 
Story, Ag. § 387; Whart. Ag. § 348; Stephens v. Badcock, 3 Barn. & 
Adol. 354; Warner v. Martin, 11 How. 223, 224; Corbett v. Schumacher, 
83 111. 403. Thus, in the case of OuM v. Blackhouse, 6 Taunt. 148, note, 
where a person who was commissioned by the défendant to purchase and 
ship wheat for him, employed the plaintiff to bring it down to the 
sea-coast and settle the shipping charges, etc., but failed to pay him, it 
was held that the plaintif? must sue, for his compensation, the person 
who actually employed him, and not the défendant. To the like effect 
was the ruling in Schmaling v. Thomlinson, 6 Taunt. 147. The forégoing 
citations revrâl a principle décisive of the présent case. Between the 
plaintiff and the défendant no privity, express or implied, exists, and, 
therefore, this action cannot be maintained. TJie plaintiff *s con tract 
was with McDonald, and he alone became respousible for the plaintiff 's 
compensation. It follows, then, that the motion for a new trial must 
be overruled. 

And now, February 11, 1888, the motion for a new trial is denied; 
and it is ordered that judgment be entered in favor of the défendant upon 
the verdict, with costs. 
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Gbaham et al. v. Plano Manuf'g Co. et al. 
{Circuit Court, N. D. lïUnoi». February 30, 1888.) 

1. Patents fob Inventions — Anticipation — Hartestkb. 

An "improvement in harvesters, " consisting of a "floating flnger-bar, " cov- 
ered by letters patent No. 74,343, issued February 11, 1868, to Alvaro B. 
Graham, was not anticipated by the prier devices of Dolph, Zug, Bail, Bart- 
lett, and Bramer, or by the Bradley machine, made in 1868, or the Preston 
machine, made in 1861, so as to make the patent void for want of novelty, or 
because the devicewasîn use for more thantwo years prier to application 
therefor. 

8 Samk— Infbingement— Haktbster. 

Letters patent No. 74,843. for an "improvement in harvesters, " said improve- 
ment conSisting of a "floating flnger-bar," wherein the tilting and rocking 
motions of the flnger-beam are secured by means of the swivel joint which at- 
taches the vibratable link to the body of the machine, and the swivel joint 
located in the draft-rod at the joint where the draft-rod is attached to the 
shoe, are infringed by the défendants' device, which consists of substituting 
a bail and socket joint for the swivel joint 

In Equity. On bill for injunction. 
Bwnning éc Banning, for complainants. 
Cobum <fc Thatcher, for défendants. 

Blodqett, J. The bill in this case charges the défendante wîth the 
infringement of letters patent No. 74,342, granted February 11, 1868, 
to Alvaro B. Graham for an "improvement in harvesters." Infringe- 
ment is charged of the first and second daims of the patent, which de- 
Bcribe and cover the device by which the finger-bar is made to rise and 
fall at either end, and rock forward or backward, independently of the 
gearing carriage, while maintaining its connection with it. The first 
claim is for the device shown, whereby the finger-beam is enabled to rise 
and fall at either end, and rock forward or backward independently of 
the gearing-carriage; and the second claim covers this device, together 
with a lever by which the finger-beam may be rocked by the driver or 
operator of the machine,, for the purpose of setting its guard-fingers at 
any désirable inclination to the horizontal line, The défenses interposed 
are: (1) Want of patentable novelty. (2) Public use of the device for 
more than two years before the patent in question was applied for. (3) 
That défendants do not infringe. 

This patent bas been twice before this court — First in the case of Gra- 
ham v. Gammon, in July, 1877, where the controversy was as to the va- 
lidity of the daims nowin question, (reported 7 Biss. 490;) and, secrnid, 
in Graham v. McOormick, 10 Biss, 39, 11 Fed. Rep. 859, where the same 
daims were in controversy; and in the Eastern district of Wisconsin, in 
the case of Grahrnn v. Manufaduring Co., 11 Fed. Rep. 138, decided by his 
honor Judge.DYEK, in October, 1880, involving a controversy over the 
same daims; The défense in this case bas made an exhaustive présenta- 
tion in their proofs of the prier art covered by thèse two daims, and also 
•«everal cases of alleged prier use of the devices for more than two yeaïs 
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before the patent was applied for. It seems to me, in vîew of the thor- 
ough and carefûl èxamination which this patent bas heretofore received 
from tbis and other courts, that the only questions left open for consid- 
ération in this case are, that of infringement, and whether the défend- 
ants bave shown by the proof any substantially dififerent state of facts 
upon the question oî novelty than was shown in the earlier litigation. 
It is true that a larger number of exhibits of former patents, illustrating 
the condition of the prior art, are introduced in this case than were in- 
troduced or considered in the fpnnér cases; but I see riothing in the ad- 
ditional exhibits, patents, models> «nd drawings oËfered in this case which 
is, or can be treated as, anything but mère cumulative évidence; and 
nothing which seems to me to any more nearly anticipate the devices 
hère in question than were shown in the Dolph, Zug, Bail, Bartlett, and 
Bramer devices, considered in thè former cases. The Bramer patent 
having been considered by Judgè Dyer in the Manufaduring Co. Gase, 
and it appearing in this case that while the Bramer patent is not alluded 
to in the opinion in Qraham v. MeOormick, yet it was brought to the at- 
tention of the court, on a motion for rehearing, and strenuously pressed 
as an anticipation of the complainant'â de vice, and yet, notwithstanding 
this exhibition of the Bramer patent, the motion for rehearing was de- 
nied, a fact of much cogency to my niind, in view of my knowledge ot 
the exceedingly thorough and cautious methods of the late circuit judge 
of this circuit, before whom Qrahamy. McCormickvrns heard. In regard 
to ail the testimony in this case illustrating the state of the art in the 
field to which the complainant's invention belongs, both that which 
bas been passed upon in the former cases and that which is brought 
forward for the first time in this case, it may bé said that a review of 
this proof, in the light of what Graham did, shows that several inventors, 
who preceded him in point of time, groped about, or approximated to 
bis devicé, and it is now comparatively easy, with the Graham machine 
before us, to make a Graham machine out of several of thèse older ef- 
forts in that direction; but the fact seems to' me to remain unshaken, 
by the proof in this case, as it did in the former cases, that none of them 
accomplished the resuit obtained by bis invention, or made a machine 
organized and intended to secure that resuit by the means which he 
adopted and described. In other words, Graham seems to nie to bave 
been the first to embody, in a practical working machine, the device cov- 
ered by bis patent. A mère mechanic, with a Graham machine before 
him, may, without invention, now so alter and improve sorae of the 
clumsy attempts at thesameobjectin the older art as to make thèse ma- 
chines do what Graham's machine does; but they need the instruction 
of the Graham device to make thèse old machines a success. Graham 
achieved success, while bis predecessors in the field had failed. 

In the former litigation no attempt was made to defeat the patent by 
showing prior use for the term of two years before the patent was ap- 
plied for, except use by the patentée bimself, and this use was held to 
beonly expérimental; and it becomes necessary, for a moment, to con- 
sider the cases of prior use which are shown in this record. There are 
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three instances of such alleged prior use presented and relied upon by 
the défendants: Mrst. What is knowa as the Bradley machine, which 
is claimed to hâve been manufactured and sold by the firm of G. G. Brad- 
ley & Son, or the Bradley Manufacturing Company, at Syracuse, N. 
Y., in 1868 and 1864. In regard to this machine it is sufficient to 
say that the proof is not satisfactory, to my mind, that it was made and 
in use prior tothe invention of Graham. (Second. That it does not, as 
illustrated by the model produced in évidence, show the free rocking 
movement which is provided for and obtained in the complainant's pat^ 
ent. And, thirdly, that whatever was contained in this Bradley machine 
waa but an experiment, which was abandoned after a trial of a couple 
of seasong, and the experiments were never carried so far as to produce 
an acceptable and practical device, like that covered by the complain- 
ant's patent. Tha proof in this case shows that G. G. Bradley & Sons 
were manufacturers of harvesting machines at Syracuse, N. Y., under a 
license from Mr. M. G. Hubbard, the inventor apd patentée of the main 
features of their machines; that in 1862 Hubbard invented the tilting 
and rocking device which the Bradleys claimed was embodied in the 
machine now urged as an anticipation of this patent, and y et the proof 
slîpws that neither Hubbard nor Bradley ever patented this device; and 
that, after using it for two seasons, it was abandoned, and none there- 
a.fter made. With the knowledge that this court has acquired, by long 
expérience, of the characteristics of inventors and manufacturers, I can 
hardly deem it probable that if Hubbard had made the improvement 
shown in the^ Bradley model he would not hâve secured it by létters pat- 
ent; as Bradley was at that time paying him a royalty on ail machines 
manufactured, and thisfeature was certainly a new and useful improve- 
ment worthy of a patent at that time. The advantages of a flqating fin- 
ger-bar, readily adjusting itself to the inequalities of the surface of the 
gïotnd upon which the machine was to operate, were so obvions, and so 
manifestly a step in advance of the art as it existed at that time, that it 
seems to me that an alert inventer like Hubbard, or an intelligent manu- 
facturer like Bradley, who had devised, or thought he had devised, a 
practical device for such a finger-bar, would hâve made haste to cover it 
by a patent; and this improbability certainly goes far in my mindto 
raise doubt as to whether this machine, even if its use was fully estab- 
lished , coùld be held to be an anticipation of the complainant's device . A 
working machine constructed after this model might be said to contain a 
germ or suggestion of the Graham device, but so imperfect as to be no 
practical improvement; and I think I am fully supported by the proof 
in the conclusion that the Bradley machine should be considered as an 
abandoned experiment. 

The next machine presented as an anticipation is what is described as 
the "Preston machine," and the use of it is established by the testimony 
of Mr. King H. G. Preston, who testifies that he made a machine in the 
suramer of 1861, at Manlius, New York, embodying substantially the 
features covéred by the patent now under considération, and sold it to 
a Mr. J L. Pope; a farmer living at that time near Manlius. The ma- 
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chine itself is not producedî and we hâve only the unaided recollection 
of Mr. Preston and Mr. Pope as to how the machine embodied the feat- 
ures of the flrst two claims of thé cômplainant's patent. Mr. Preston has 
put into the case, with his déposition, an illustrative mode! of the ma- 
chine which he made and sold to Pope, which shows a machine very sim- 
ilar, as far as the featurcs in question.are concemed, to the Bradley ma- 
chine, as shown by the Bradley illustrative model. In fact, one might 
conclude that the Bradley machiné was but an embodiment of the idea 
shown in this modeL I attach but very little importance to the testi- 
mony of Mr. Pope, as he was a farmer, not specially conversant with the 
construction of hàrveaters any flirther than any. farmer who has used 
them, and cannot be supposed to ïemember, after the lapse of over 25 
years, what particular mechanical déviées were used to secure a rocking 
and tilting finger-bar in his machine, if the machine contained any such 
characteristics. Mr. Preston doès not, I must Say, stand in the best 
light before the court as a witness, as the proof certftinly tends to show 
that he attempted, at least, to dispose of his testimony to the highest 
bidder în this case; but éveil if it is ail true, it only shows the produc- 
tion of a machine like the Bradley, in which it may possibly besaid the 
émbryo of the Graham invention may be found; that is, it is an attempt 
to sècure a floàting finger-bar, but by différent devices from those adopTed 
by complainants, or by any of the la ter machines/ From Preston's own 
testimony given on cross-examination, I conclude that this single ma- . 
chine, which he saya he made and sold to Pope, did notcontain the de- 
vices in question, and the most satisfactory circumstance in support of 
that conclusion is the fact that Preston afterwards took a patent for an 
improvement in harvesting machines, in which the device in question was 
entirely omitted; and I cannot believe that he would hâve failed to claim 
a patent for such dé vice if he had învented and put it into use. I con- 
clude, therefore, that this one machine, made by him and sold to Pope, 
if it contained àny attempt àt an adjustable finger-bar, was so far a fail- 
ure in tbàt respect that he did not consider it worth his while to either 
foUow the improvement further, or cover it by a patent. 

The last case of prior use cited by the défendant is by Frank Bramer, 
it is claimed, on the part of the défendants, that Bramer, in the fall of 
1862, conceived the idea of a machine embodying the adjustable finger- 
bar, in substantially the same form in which it is now shown in the de- 
fendants' machine, défendants' machine being manufactured under what 
is known in the art as the " Bramer patent," issued in 1865, to this same 
Frank Bramer. Bramer himself is dead, and his testimony is not ob- 
tainable in the case; but the proof in regard to his having made this ma- 
chine at the early day now claimed is so contradietory that I cannot say 
that it is established, 80 as to come even within the rule contended for 
by the défendant, that Bramer, having obtained a patent at an earlier 
day than Graham, the burden of proof is shifted from the défendant to 
Graham to shôw that he (Graham) really was older in point of invention 
than Bramer. Taking the testimony as it now stands, I do not think it 
is established by the défendants that Bramer perfected his invention, so 
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far as the floating finger-bar is concerned, until some time after Graliam's 
device was perfected, aad he had made an opéra tive machine. The con- 
duct of Bramer himself in deaJing with the owners of this patent, after 
its validity had been sustained by the courts, is such as to throw great 
doubt upon this picked-up testiraony from persons who claim now to 
hâve had knowledge of the facts in référence to the time when Bramer 
made his completed machine. Bramer himself must certainly be pre- 
Bumed to know better than thèse witnesses now.produced whenhe made 
a machine with a floating finger-bar, such as is shown in his patent; and 
if he had, in fact, made such a machine as early as now stated by thèse 
witnesses, it seems incredible to me that he would hâve settled, or con- 
sented to a settlement, with the owners of the Graham patent, and paid 
them a large sum for damages and royalties. It must, I think, be con- 
ceded that thë testimony in regard to prior use has been industriously 
coUected; and, if it could ail be accepted as true, no doubt there is enough 
in this record to defeat this patent in the light of the late décision of thè 
suprême court in Andrews v. Hovey, 8 Sup. Ct. Rep. 101. 

As to the issue of infringement. Graham secures the tilting and rock- 
ing motions of the finger-beam by means of the swivel joint, M, which 
attaches the vibratable link to the body of the machine, and the swivel 
joint, M', loeated in the draft-rod, at the point where the draft-rod is at- 
tached to the shoe. Défendants insist that their machine does not con- 
tain thèse two swivel joints. Défendants use in place of the swivel joint, 
M, a bail and socket joint, which is in ail respects the équivalent of, and 
substitute for, Graham's swivel joint. In fact, this bail and socket 
joint, as shown in défendants' machine, is nothing but a swivel joint, as 
it is limited to the rotary motion, instead of being a universal joint, 
which is the charaoteristie of the bail and socket joint proper, so that de- 
fendants' hall and socket joint is, in effect, nothing but the Graham 
swivel joint, Ipcated at the same place, and performing the same func- 
tion as Graham's swivel joint, M. The défendants' machine is what is 
known as a front-cut machine — that is, the sickle-bar opérâtes in front 
of the carrying-wheel instead of behind it, and the movement of the 
sickel-bar and vibratable link of the machine is accomplished by means 
of a push-bar or thrust-rod instead of Graham's drag-bar; but Graham 
provided in his spécifications that the cutter-bar might be loeated in front 
of the wheels, and, in that event, his draft-rod would become a push-bar. 
This change in the location of parts involves some change, of course, in 
the adaptation of the éléments of the device to produce the same resuit in 
a front-cut machine as in a rèar-cut machine; but I find no difficulty in 
locating the Graham swivel joint, M', in the défendants' machine. In- 
stead of locating this joint in the draft-bar, where it connected with the 
shoe, as Graham does, the défendant has placed the swivel joint in the 
shoe at the place where the shoe is attached to the vibratable link. This 
jttintin the shoe, whereby the cutter-bar is attached to the vibratable link, 
in ray opinion, corresponds in function, location, and every other charac- 
teristic with Graham's swivel joint, M'. The défendants' push-rod is at- 
tached by a hinge-joint to the vibratable link so that the link can rock, 
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and thereby rock the cutter-bar, thus allowing the défendants' vibratable 
link the same motion allowed to tbe Graham link by his swivel joint, M^^ 
and, in my opinion, even if the proofs required that Graham should, in 
the construction of his patent, be limited to his spécial devices, I think 
the défendant bas adopted those spécial devices. 

I am therefore of opinion that no suflScient défense is made ont in this 
case, and that the complainants are entitled to a decree for an accounting. 



Hehshey et al. v. Blakesley. 

Oireuit Court, JO. CotmecHeut. February 32, 1888.) 

Patents fob Inventions — PATBNTABiLiTy— Priob Use. 

Letters patent No. 318,300; issued August 5, 1879, to ■William Mills and 
Christian H. Hershey, for an improvement In hair-crimpers, the article con- 
sisting " essentially of a strip of soft, non-elastic métal, pref erably flat, covered 
with a flbroas coating, cemented theretô, so that when eut into properlengths 
for use the ends will not fray 'ont, " etc., are void, the évidence showing prior 
public use of the patented article, by the défendant, for more than two years 
r before the application for the patent 

In Equity. On bill for injunction. 

Joshvu Pxtsey, for plaintiffs. 

George D. Seymour and Charles E.Mitchdl, for défendant. 

Shipman, J. This is a bill in, equity founded upon thé alleged în- 
fringemeijit of letters patent No. 218,800, dated August 5, 1879, to Will- 
iam Mills and Christian H. Hershey, for improvemeùt in hàir-crimpers. 

The article consists, in the language of the patent, "essentially of a 
strip of Boft, non-elastiç métal, preferably flat, coVered with a ébrous 
coating, cemented thereto, so that, wheh eut into proper lengths for use 
the ends will not fray out, but remain the same into whatever number 
of pièces the crimper may be divided." The claims are as foUows: 

" 1. A hair-crimper consisting of tbe non-elastic metallic core, C, and bralded 
oovering, A, said covering, A, bel ng cemented to said core, C, throughout its 
entire length, substantially as described. 

2. Theprocéssof manufacturing halr-crimpers byfirstflattening soft métal 
Wlre between rollers, then covering it with a braided fibrous coating, attached 
thereto by means of an adhesive substance, and afterwards dividing the ma- 
terial into suitable lengths for hair-crimpers, substantially as herein described. " 

The infringirig article consists of a brass wire within two strips of pa- 
per, the whole covered with a braided covering, the two strips of paper 
having been pâssed through a cementing mixture before entering the 
braîder. 

The snit in equity of Hershey el'al. v, Howard M. QUes and others, in Ûi9 
circuit court for the Southern district of New York, which was decided 
by Judge Wallace on April 10, 1885, involved this patent, and the 
same infringement. In that case the patentability of the invention, and 
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the infringement of the patent, were not controverted, the défense of prior 
public rase, by the présent défendant, of the patented article for more 
than two years before the application for a patent being the only défense 
which was relied upon. In that case, as in thia, the défendant introduced 
«videncein regard to the manufacture by Blakesley, in the year 1876, 
in Bristol, Connecticut, of two kinds of hair-crimpers, — one by what is 
now called"the double cover process," by which a metallic core, covered 
first with cotton braid, was passed through a bath of dextrine, and was 
then covered with a silk braid; the other by what is now called "the bare 
métal process," by which a core of bare métal, having been passed through 
a bath of dextrine, waà then covered with a single coat of braiding. Of 
the use by Blakesley of the double cover process there is no question, but 
Judge Wallace was of opinion, from an inspection of the exhibits, that 
there was no appréciable adhésion between the covering and the core, and 
that the adhésion of the strands together, and not their adhésion to the 
core, was the objeçt which Blakseley had in view. Upon this trial anti- 
cipation of the invention by the use of this process was not pressed. 
Two witnesses only, Blakesley and Wright, testified, in the New York 
case, that the former made crimpers by the "bare métal process." This 
theory, Judge Wallaob thought, was refuted "by the omission of 
Blakesley and Wright to mention the fact in their affidavits used to op- 
pose a motion for prelimînary injunction in this case. Thèse affidavits 
purport to give a full history of the manufacture of crimpers by Blakes- 
ley, and the omission to state what was so important, if true, is signifi- 
cant. No explanation bas been given of the failure to state the facts." 

The only question which I shall consider is, whether the use of this 
process by Blakesley bas been now shown, beyond a fair doubt, by the 
additioual witnesses, and by ail the testimony. When the motion for 
prdiminary injunction was made in 1884, in the New York case, Wright, 
the predecessor of Blakesley in the crimper business, remembered the 
use of the bare métal process in 1876, and told Blakesley and the défend- 
ants' counsel of it; but Blakesley did not remember it with any clear- 
ness, and could not testify to it. The affidavits were, therefore, pre- 
pared by counsel, omitting ail mention of this method, which intervened, 
for a veiy short period, between the " Wright process " and the double 
cover process. The Wright process consisted in covering a strip of métal 
with a braid, and then gumming with dextrine the long braided strip at 
the end of each crimper. When the dépositions were taken, Blakesley 
had called to mind, or thought he had, the use of the bare métal pro- 
cess, and both he and Wright testified accordingly; but no explanation 
was given of the omission to tell this fact in their affidavits. The défend- 
ants' case, in the New York suit, rested upon the double cover process, 
which counsel apparently thought was a sufficient anticipation of the 
patent in suit. In this case, Robinson, Lewis, Hubhell, Sikes, Mitch- 
eU, Mrs. Gowdy, Carrington, Blakesley, and Wright, — the fîrst five be- 
ing new witnesses, — testify to the use of the bare métal process by Blalces- 
ley in 1876. And ail except Lewis, HubbeU, and Mitchell testify to the 
use of the two processes. I disregard the testimony of Hubbell and 
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Mitchell, bécause, although they were at work in Blakesley's shop contin- 
ùouslyj — ^the former during the year 1876, and the latter from the early 
part of 1 876 to the fall of 1877, — they remember nothing about the. double 
cover process, which, confessedly, was used before tbeir eyes nearly 
ail the time. The accuracy of a memory cannot, in my opinion, be re- 
lied upon, which rem embers nothing of the ordinary, habituai process 
which was used continuously in tlieir présence after the early part of May, 
1876. I disregard, also, the testimony of Carrington, because he was a 
witness in the New York case, and said at that time nothing of the bare 
métal process, although he thinks that he then recoUected it. I think 
that he did not then reeoUect it, because he would uaturally bave men- 
tionëd the circumstauce, either upon examination or cross-examination, 
if it had been in his mind. This leaves the testimony of Robinson, Lewis. 
Sikes, Mrs. Gowdy, Blakesley, and Wright. Considering the testimony 
of Blakesley aà not entitled to full weight, by reason of his interest, and 
of his non-recollection of a fact in bis own business which took place in 
1876, 1 am impressed with the truthfulness of Wright, Robinson, Lewis, 
and Mrs. Gowdy. In the testimony of Sikes I see nothing to criticise, 
but it is gênerai in its character, and is not accompanied by a statement 
of circumstances which show why the process was noticed and remem- 
bered. The history which is detailed is this: After Blakesley com- 
menced the crimper business, which seems to bave been in the early part 
of 1876, he manufactured, for a short time, by the Wright process. He 
then, in the month of April and early part of May, used the bare métal 
process fof a short time, not eXceeding two weeks, perhaps not so long, 
and by this process manufactured and sold some fifty "great gross " of 
boxes. Each "great gross" contains 144 smaJl boxes, of a dozen crimpers 
each. On aocount of the liability of the silk covering to be stained by 
the dextrine, the double cover process was thereafter used until the fall 
of 1879, when it was suspended, and fesumed in the early part of 1880, 
and continued until the fall of that year, when Blakesley failed in busi- 
ness. 

I am fully aware of the ease with which honest witnesses can persuade 
themselves that they remember some bygone circumstance which they 
aire ingeniously induced to think that they remember; but, in this case, 
I do not perceive any manipulation of thèse witnesses, and I think that 
their testimony was not manufactured, and they were not mistaken. 
There is nothing improbable, either by reason of the state of the art, or 
of the character of the improvement, in the history which is given. The 
invention, after the Wright process had been used, was a very natural 
one. 

Tho bill is dlsmissed. 
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The Eddystone.* 

Amadon V. The Eddystonb. 

(Dittriet Court. B. D. Virginia. December 14, 1887.) 

MAKimiB LiBNB — Négligence— Personal Injuries. 

A laborer who went on board a ship to secure employment, but had not 
been actually employed, (it being the custom to employ laborers on the wharf,) 
three hours before aie ship was ready to commence loading, was injured by 
the f alling of a derrick which the crew were rigging up, and which was neg- 
ligently allowed to fall. Warning had been given, but was not heard by the 
laborer, as he had not then gotten aboard the ship. On libel by him for Per- 
sonal injuries, hdd, that both were in fault, and the damages were divided, 
the estimate of damages, however, including only expenses and loss of time. 

In Admiralty. Libel for damages for injury to the person. 
Sharp & Hughes, for libelant. 
Harmanson & Heatli, for respondent. 

Hughes, J. James O. Amadon, Ihe libelant, was painfully injured 
on the 17th day of November, 1886, on board the Euglish steam-ship 
Eddystone, which was making ready to take on cotton at Norfolk. He 
had previously spoken to William Welsh , acting chief of stevedores, in 
Norfolk, for employment in loading cotton, who had said to him that 
he would give him work on the next ship that would be ready to take 
on cotton. After this conversation the Eddystone was the next ship to 
coma along-side of the wharf for the purpose of taking on a load of cot- 
ton, She had made fast, and was rigging her derrick, and getting ready 
to recelée her cargo, when Amadon, seeing Welsh on the after-part of 
the deck of the Eddystone, stepped on board, and was moving towards 
Welsh whén the boom of the derrick, which some of the crew of the Ed- 
dystone was hoisting to its place, made a sheer, became unmanageable, 
and fell, the end of it striking Amadon while he was ascending a fiight 
of steps which led in the direction of the place where he had seen Welch. 
His injuries were very severe, and for a time painful, and hewas treated 
for several months in St. Vincent's hospital in this city, where he was 
nursed by the Sisters living in that institution, and treated by its phy- 
sician. It is probable that he is permanently injured, and it is certain 
that he has not yet (December, 1887) recovered sufficient strength to 
engage in any work requiring active physical exertion. His libel is for 
damages for bodily injuries, for expenses incurred, and loss of time from 
work, and are laid at $10,000. The boom which fell, and was the in- 
strument that produced the accident, belonged tO one of the derricks 
of the Eddystone, which the boatswain and two of the crew were rigging 
and making ready for use in lifting cotton upon the ship. They were 
in the act of raising this boom when Amadon came on board the ship. 
When about to commence the raising of the boom, the boatswain cried 

'Reported by Rob;rt M. Hughes, Esq., of the Norfolk bar. 
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out, giving notice to ail on board to look ont. This notice could be heard 
by whoever was on board, but was not heard by Amadon, who was at 
the time on the wharf, and who came on board soon aflerwards, and 
was stepping rapidly in the- direction ofWelshwhen he was struck by 
the falling boom. The Eddystone was not yet ready to receive cotton 
when Amadon came aboard. Wheri théaccidëntoccurred she was still 
in the act and course of preparing to receive her Iqad, and to, be in safe 
conditicm and ^readiness to bè boarded by whoever should ,be engaged, 
directly Or indirectly, in the business of the cargo which she was there 
to receive. I think the foregoîiiè Stàtement, though far from béing full, 
exhibits the controUing facts of the case. 

I do not feel called upon, in thig opinion, to dwell on the détails of 
the manner; ip which the boom which inflicted the injury came to fall. 
If the ship was bound, before she had made herself ready on her deck 
for engaging in the work of taking on cargo, and at a time when part of 
her crew might hâve been needed in other measures of préparation, to 
man her derrick so completely as to render the falling of the boom ab- 
solutely impossible, then the maxim res ipsa loquitur might apply. But 
certainly there was no such obligation upon the ship while yet unready 
to receive cargo. Or, if the ship had begun to take on cargo, or signi- 
fied her re^diness to begin, and thereby impliedly contracted to use ail 
proper diligence for the security pf persons coming on board against ac- 
cidents, then the mère fact of the Mling of her boom would bave been 
an act which would hâve raised the strongest presumption of négligence, 
rhis ship, however, was not ready to receive her cargo. The stevedore 
Welsh, whose duty it was to know when she would be so, states that, 
whereas the accident occurred at about half past 11 a. m., the ship was 
not then likely to be ready until half past 2 p. m. He says, moreover, 
that he inyarjiablj' employed laborers on the wharf, and that although 
in exceptional cases he might engage a man when on deck, yet, in point 
of fact, he always engaged them on the wharf, which was the proper 
place for the purpose. 

The case on each side, then, is this: on one hand, three hours before 
the ship waa ready to engage in receiving cargo, while in the act, with 
three of her crew, of raising one of her derricks in part préparation, the 
boom of that derrick fell, those ex^gaged in raising it having given warn- 
ing to ail persons to look out for accidents. On the other, hand, three 
hours before laborers were authorized to corne on board for the purpose 
of loading cotton, a man, not yet employed for the purpose, steps on 
board, and places hirnself just at the point of danger; it being urged in 
his justification that he went from the wharf, where laborers are engaged, 
to the deck of the unready ship, where they are ne ver engaged, to secure 
employment in loading the ship. Such is the case to be adjudicated. 
I do not think the ship was bound before she was ready, and while in 
the act of making ready for promiscuous Visitation by ail persons who 
might, through whim or on business, corne upon her decks, to so man 
her derrick as to insure against the possibility of such an accident aa 
happened. And I think the case of this ship is one for the most lenient 
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possible application of the very stringent rule of law whioh holds acci- 
dents of this sort to be necessarily the resuit of fault and négligence. 
On the other hand, I think it proven that Âmadon was not on the ship 
in the line of rightful business. He was seeting employment; andwent 
from the wharf, where alone he could hâve been enlisted, upon the ship, 
where laborers are never engaged. He was not on deck in the line of 
business. He was there for no légal purpose. He was there before the 
ship was ready to guarantee safety to strangers coming on bôard. He 
bad no rights there, except the right not to be hurt by the négligent act 
of the ship. He was bound, being there under such circumstances, to 
observe the strictest diligence in keeping out of harm's reach, and he was 
in fatdt in not getting out of the way of so palpable an accident as the 
falling of a large boom at mid-day, after warning had been given to ail 
bystanders to look out. The rule of admiralty requiring the damages 
to he divided where both parties are at fault must be ftpplied hère; and, 
in estimating them, the case is one which forbids the idea of punitive 
or vindictive damages. 

The actual damages I must estimate somewhat arbitrarily . The libel- 
ant is still in feeble condition of body, unable to engage in laborious 
work. Hifl board for one year is not an unreasonable allowance, under 
the circumstances, and this ia $395. The médical account, which is 
not on file^ is said to be $45. The loss of time from work I wiU con- 
sider one year, at a dollar a day for 313 days. The total will therefore 
be $753. For half of this sum I will give a decree, and costs, against 
the respondents. 
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Venablb et al. v. The Captain John. 

(District Oowt, S. D. New York. February 1, 1888.) 

Smppma— Bbfusal of Cîohsignbb to Accbpt— Duty op Mastbr— Loous Pbk- 

ITBNTIiB. 

On a refusai by the consignée to receive certain whisky consigned to him, 
it was tbe master's duty to store it properiy on account of the consigner, 
and the vessel was liable in rem for a failure to perform this duty; but both 
parties being remiss in their duties, opportunity was given for a légal adjust- 
ment of their rights. 

In Admiralty. 

On the twenty-fourth of November, 1886, the libelants shipped on 
board the propeller Capt. John, New York, a barrel of whisky, to be 
transported to New Rochelle, and delivered to Michael CuUen. It was 
carried to New Rochelle, and first placed temporarily in the warehouse of 

i£eported by Bdward Q. Benedict, Esq., of the New York bar. 
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the Une al that place, and the consignée notified ôf its arrivai, who im- 
mediately refused to receive it. on theground that he had not purchased 
it, and knew nothing about it. The barrel waa thereupon again taken 
on board the propelier. The name of the shipper was not marked upon 
it, and the captain wasunable to ascertain from whom it had corne. 
After some months the libelants, learning that the consignée had refused 
to receive the barrel, had an interview with the captain. On examina- 
tion a portion of the liquor was found gone. The captain claimed that 
the loss had happened through leakage, which the libelants' agents de- 
nied. No agreement being arrived at, this suit for the value of the 
whisky was brought. - 

Hyland & ZabrisMe, for libelants. 

Martin J. Keogh, for respondents. 

Beown, J. 1. The évidence does not establish any sale of the whisky 
to the consignée. The libelants are, therefore, the proper parties to bring 
this suit for damages. 

2. Upon the refusai of the consignée to receive the goods, it was the 
duty of the propelier, as a common carrier, to store the barrel properly 
on account of the consigner, ubtil he could be fouiid, This duty is a 
maritime one, and for any neglect or imperfect performance of itthe ves- 
sel is liable in rem for damages. Ridmrdson v. Goddard, 23 How. 39; 
îfteSwrrej/, 26 Fed. Rep. 791, 794. 

3. The whisky was not, in this case, properly stored. The between- 
decks of the propelier, where it lay for a long time, more or less subject 
to accegs, was not a suitable place. The libelants' agent testifies that the 
bung was loose when he examined it, and I am not satisfied that the loss 
was from leakage only; and, not having been stored in a proper place, the 
vessel is liable for the loss. 

4. In the interviews between the libelants' agent and the captain, no 
agreement was arrived at, through the improper claims of each, — from 
the déniai of responsibility by the master on the one hànd, and no offer 
to pay freight on the other. I cannot find, upon the évidence, that the 
libelants hâve established h case of conversion of the whole barrel, or any 
refusai to deliver the barrel, on pay ment of freight; for no freight bas 
ever been oËfered, and the proof does not show hovV much of the whisky 
still remains. To enable both parties to comply with their légal duties, 
I shall direct that, upon delivery by the propelier of the barrel at any 
proper place in New York, on account of the libelants, and notice thereof 
to them, within 10 days, and payment for the whisky missing when the 
barrel shall be delivered, less the freight charges of the propelier, — ono 
for carrying and one for returning, — with the disbursements of this action, 
the respondent will be discharged; otherwise payment for the value of 
the whole barrel will be ordered, with costs. 

£kd of Volumu 38. 



